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m  THE 

OOUET  OF  APPEALS 


STATE  OP  NEW  YOBK, 

(Second  Division) 
commencing  april  21,  1891. 


In  the  Matter  of  the  Appraisement  of  certain  Legacies  and 
the  Assessment  of  Collateral  Inheritance  Taxes  thereon 
under  the  Last  Will  and  Testament,  and  Codicil  thereto, 
of  John  Guy  Vassar,  deceased. 

Under  the  provisions  of  the  Collateral  Inheritance  Tax  Act  (Chap.  718,  Laws 
of  1887),  it  is  only  the  property  of  which  a  person  died  seized  or  possessed, 
which  is  subject  to  taxation;  the  increase  or  interest  thereafter  obtained 
from  such  property  is  not  included,  and  may  not  be  taxed. 

It  seems,  that  the  tax  imposed  by  said  act  becomes  due  and  payable  imme- 
diately upon  the  death  of  the  decedent,  and  that  property  liable  to  taxa- 
tion should  be  appraised  and  the  tax  assessed  as  soon  after  such  death 
as  practicable. 

The  exemption  in  said  act  (§  1)  of  "  the  societies,  corporations  and  institu- 
tions now  exempted  bylaw  from  taxation  "  is  not  to  be  confined  to  those 
bodies  which  enjoy  complete  immunity  from  taxation  as  to  all  property 
which  they  now  have  or  of  which  they  may  at  any  time  become  possessed. 

"Where,  therefore,  legacies  were  given  to  corporations  which  were  by  stat- 
ute exempted  from  taxation  upon  all  the  property  they  were  authorized 
to  take  and  hold,  held,  that  the  legacies  were  not  liable  to  taxation  under 
said  act;  that  it  was  to  be  assumed  the  beneficiaries  would  not  exceed 
their  corporate  powers  and  take  more  property  than  was  authorized,  and 
if  they  had  power  to  take  the  whole  or  any  part  of  the  bequests  to  them 
respectively  they  would  be  exempt  from  taxation. 

Another  legatee  was  a  "Home  for  Aged  Men/'  incorporated  under  the 
general  act  for  charitable  purposes.  Its  certificate  of  incorporation  pro- 
vided that  its  object  should  be  "the  support  of  respectable,  aged,  indi- 
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2  Matter  of  Will  of  Vassab.  [April, 

Statement  of  case. 

gent  Protestant  men  who  are  unable  to  support  themselves,  and  who 
have  been  actual  residents  of  the  city  of  Poughkeepsie  for  five  years  next 
preceding  the  application  for  such  support."  Under  its  by-laws,  an 
entrance  fee  is  charged  those  seeking  its  benefits.  Held,  that  said  home 
was  an  alms-house  within  the  meaning  of  the  Revised  Statutes  (1  R. 
S.  388,  §  4),  and  so  exempt  from  taxation;  that  the  charges  authorized 
to  be  made  by  the  by-laws  did  not  operate  to  deprive  it  of  the  exemp- 
tion to  which  it  otherwise  would  be  entitled;  and  that,  therefore,  the 
legacy  was  not  taxable. 

In  re  Eeech  (26  N.  Y.  8.  R.  433;  32  id.  227);  In  re  Lenox  (9  N.  Y.  Supp. 
895);  In  re  Vandertrilt  (10  id.  239),  overruled. 

In  re  Vassar  (58  Hun,  878),  reversed. 

(Argued  March  20,  1890;  decided  April  21, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  8,  1890,  which  affirmed  an  order  of  the 
Surrogate's  Court  of  Dutchess  County. 

The  nature  of  this  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Joseph  II  Choate  for  Vassar  College  appellant  As  it 
appears  from  this  record  that  the  subject-matter  of  the  present 
tax,  namely,  the  gifts  to  Vassar  College  and  other  legatees, 
made  in  and  by  the  will  of  John  Guy  Vassar,  deceased,  was  still 
in  litigation,  at  the  time  of  the  commencement  of  the  proceed- 
ing, it  not  having  been  then  determined  that  the  legatees  would 
ever  receive  one  dollar  of  such  gifts,  the  present  proceeding 
was  prematurely  brought,  and  clearly  has  no  substantial  founda- 
tion on  which  to  rest.  (Laws  of  1887,  chap.  713,  §  13.)  In 
any  event,  all  of  the  property  of  Vassar  College  is  by  law 
generally  exempted  from  all  taxation,  and,  therefore,  from  the 
tax  imposed  by  the  act  of  1887.  (Laws  of  1S62,  chap.  30 ; 
Laws  of  1861,  chap.  2,  §  1 ;  In  re  II err,  22  N.  Y.  S.  K.  905  ; 
In  re  McPherson,  104  X.  Y.  317 ;  In  re  Emtvn,  113  id.  174, 
177  ;  Hartranft  v.  Weigman,  121  U.  S.  609.)  The  necessary 
effect  of  chapter  553,  of  acts  of  1890,  is  to  relieve  the  appellant 
from  the  collateral  inheritance  tax  imposed  by  the  act  of  1887. 
(Laws  of  1887,  chap.  713,  §  13 ;  In  re  B.  II.  ds  K  li.  R.  Co., 
9  Blachf.  418.) 
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Statement  of  case. 

C.  Swan  and  IS.  E.  Taylor  for  Vassar  College,  appellant. 
Vassar  College  was  exempt  by  law  from  taxation.  (1  R.  S. 
chap.  15,  art.  2,  §  36 ;  Id.  chap.  13,  §  4  ;  Laws  of  1861,  chap. 
2 ;  Laws  of  1862,  chap.  39,  §  1 ;  Laws  of  1840,  chaps.  318,  267 ; 
Laws  of  1841,  chaps.  245, 261 ;  Laws  of  1855,  chaps.  432, 80a; 
Laws  of  1889,  chap.  139,  §  1,  subd.  4;  Laws  of  1890,  chap. 
398.)  Corporations  exempt  under  the  Collateral  Inheritance 
Act  are  not  only  those  declared  exempt  by  their  charters,  but 
also  such  as  are  exempted  by  general  statute.  {In  re  Miller , 
5  Dem.  132 ;  In  re  Hunter,  11  N.  Y.  S.  R  764 ;  Laws  of 
1890,  chap.  398 ;  Laws  of  1839,  chaps.  139, 191.)  If  under  the 
statutes  above  cited,  Vassar  College  cannot  take  and  hold  the 
legacies  given  by  John  Guy  Vassar's  will,  then  these  legacies 
are  not  chargeable  in  this  proceeding  with  any  collateral  inher- 
itance tax  upon  or  by  reason  of  such  nominal  legacies.  If  the 
college  can  take  and  hold  these  legacies,  then  by  the  other  stat- 
utes above  cited  as  to  college  exemption  (§  1,  chap.  39,  Laws  of 
1862),  these  legacies  are  exempt  from  that  tax.  {Beits  v.  Beits 
4  Abb.  [N".  C]  317.]  The  fair  construction  of  the  charter  of 
Vassar  College  (Laws  of  1861,  chap.  2,  §§  1,  8.)  is  that 
the  college  is  empowered  to  take  and  hold  a  disposable 
interest,  that  is,  as  absolutely  its  own,  and  over  and  above,  and 
independent  of  any  property  Matthew  Vassar  might  give  it, 
real  or  personal  property,  the  yearly  income  or  revenue  of 
which  shall  not  exceed  the  value  of  forty  thousand  dollars. 
There  is  no  limitation  as  to  the  amount  of  trust  property  the 
college  may  take  and  hold,  nor  as  to  the  amount  Matthew  Vas- 
sar may  give  it.  Neither  are  to  be  reckoned  in  ascertaining  the 
income  of  forty  thousand  dollars.  The  College  Exemption  Act, 
applies  to  the  enabling  act,  with  this  construction  of  it.  (Laws 
of  1862,  chap.  39,  §  1 ;  Beits  v.  Betts,  4  Abb.  [X.  C]  317.) 
Only  the  market  value  of  the  legacies  at  the  death  of  the 
testator  could  be  taxable.  It  was,  therefore,  an  error  for  the 
surrogate  to  order  a  tax  upon  "  all  increase  of  the  said  residu- 
ary legacies  now  accrued  and  hereafter  to  accrue  since  the 
death  of  the  testator."  {In  re  Enston,  113  X.  Y.  177 ;  Cooley 
on  Tax.  [2d  e&]  275  ;   U.  &  v.  Wigghsworth,  2  Story,  373 ; 
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Pawers  v.  Barney,  5  Blatch.  203 ;  United  States  v.  Watte,  1 
Bend.  583  ;  Doe  v.  Smith,  8  Bing.  152 ;  Green  v.  Uottoway, 
101  Mass.  248;  Catlin  v.  Trustees,  etc.,  113  KY.  133;  Sher- 
rill  v.  Christ  Church,  121  id.  701 ;  Commonwealth  v.  Freed- 
ley,  21  Penn.  St  36.) 

Allison  fiutts  for  Vassar  Brothers  Hospital,  appellant.  This 
tax  is  a  special  tax  and  the  act  is  to  be  construed  most  strictly 
against  the  state  and  most  favorable  to  the  taxpayer.  {In  re 
Enston,  113  K  Y.  177.)  By  the  New  York  statute  (§  1)  the 
tax  is  imposed  upon  all  property  which  shall  pass  by  will  or  the 
intestate  laws  of  the  state,  "  other  than  to  or  for  the  use  of 
*  *  *  the  societies,  corporations  and  institutions  now 
exempted  by  law  from  taxation."  {In  re  Enston,  113  N.  Y. 
178.)  The  societies  exempted  from  the  operation  of  the 
law  are  not  simply  those  bodies  which  enjoy  complete  immu- 
nity from  taxation  as  to  all  their  property.  (55  Hun,  167 ; 
Sherrill  v.  Christ  Church,  121  N.  Y.  701 ;  R.  S.  chap.  13, 
§  4 ;  In  re  Ilerr,  55  Hun,  167 ;  In  re  Curtis,  25  K  Y.  S. 
R.  1028.)  This  institution  is  also  exempt  from  this  tax  by 
section  4,  title  1,  chapter  13,  subdivision  4  of  the  Revised  Stat- 
utes which  exempts  every  poor-house,  alms-house,  and  house  of 
industry.  {Assn.  for  Col.  Orphans  v.  Mayor,  etc.,  104  K".  Y. 
5S1 ;  In  re  Herr,  27  K  Y.  S.  R.  591 ;  In  re  Lenox,  31  id.  959  ; 
In  re  Curtis,  25  id.  1028.)  The  order  of  the  surrogate  is  erro- 
neous in  levying  a  tax  upon  the  increase  of  the  said  residuary 
legacies  accrued  and  hereafter  to  accrue  since  the  death  of  the 
testator  or  otherwise,  and  which  the  surrogate  directs  to  be 
ascertained  and  determined  upon  the  accounting  of  the  exec- 
utors. {In  re  Zeavett,  22  X.  Y.  S.  R.  83  ;  4  N.  Y.  Supp.  179 ; 
In  re  Peck,  30  id.  209,  465  ;  Commonwealth  v.  Freedley,  21 
Penn.  St.  36.) 

Jno.  P.  H.  Tollman  for  Vassar  Brothers  Home,  appel- 
lant. Alms-houses  and  poor-houses  and  their  personal  prop- 
erty are  exempted  by  law  from  taxation.  (Laws  of  1866, 
chap.  136  ;  1  R.  S.  [6th  ed.]  §  5,  subd.  4.)     Institutions  now 
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exempted  by  law  from  taxation  are  not  subject  to  the  tax 
imposed  on  gifts  by  will.  (Laws  of  1887,  chap.  713,  §  1.) 
Vassar  Brothers  Home  is  exempt  by  law  from  such  tax.  (C. 
O.  Asylum  v.  Mayor,  etc.,  104  N.  Y.  581 ;  In  re  Hunter,  6 
Dem.  154 ;  In  re  Curtis,  25  N.  Y.  S.  K.  1028.)  The  act  of 
1890  is  in  harmony  with  pre-existing  law  and  is  declaratory 
of  it,  and  by  it  the  home  is  exempted.  (Laws  of  1890,  chap. 
398.)  On  the  theory  of  the  orders  appealed  from  it  was  error 
not  to  exempt  $500  of  these  legacies  from  the  duty  or  tax. 
(Laws  of  1887,  chap.  713,  §  1.) 

Robert  F.  Wilkinson  for  respondents.  Neither  of  the  appel- 
lants is  exempted  from  taxation  within  the  meaning  of  the 
Collateral  Inheritance  Tax  Act,  and  each  of  them  is  liable  to 
be  taxed  upon  its  legacy  as  provided  by  that  statute,  the 
exemption  intended  being  a  general  and  complete  exemption 
from  taxation  of  all  the  property  of  the  corporation.  (Law* 
of  1887,  chap.  713  ;  Buffalo  Cemetery  v.  City  of  Buffalo,  46 
N.  Y.  506 ;  Roosevelt  Hospital  v.  Mayor,  etc.,  84  id.  115 ; 
People  ex  rel.  v.  Comrs.,  76  id.  64 ;  82  id.  465  ;  People  ex  reL 
v.  Davenport,  91  id.  585 ;  Catlin  v.  Trinity  College,  113  id. 
133 ;  In  re  Ilerr,  22  N.  Y.  S.  R.  905-907  ;  In  re  JiTeech,  26 
id.  433 ;  32  id.  227  ;  In  re  Lenox,  9  K.  Y.  Supp.  895  ;  In  re 
Vanderbilt,  10  id.  239 ;  C  O.  Asylum  v.  Mayor,  etc.,  104 
N.  Y.  581 ;  Orphan  Asylum  v.  W.  County,  31  Hun,  116 ;  & 
B.  Society  v.  Comrs.,  36  id.  311 ;  In  re  Curtis,  25  X.  Y.  S. 
R  1028  ;  In  re  McGraw,  111  X.  Y.  66,  85,  86 ;  ChamberUin 
v.  Chamberlain,  43  id.  424.)  Chapter  553  of  the  Laws  of 
1890  does  not  relieve  the  appellants.  {In  re  Miller,  110  N. 
Y.  216 ;  SherriU  v.  Christ  Church,  31  X.  Y.  S..E.  896.) 

Haight,  J.  On  the  27th  day  of  October,  1888,  John  Guy 
Vassar  died  at  the  city  of  Poughkeepsie,  leaving  a  last  will 
and  testament  which  was  duly  admitted  to  probate  by  the  sur- 
rogate of  Dutchess  county  on  the  11th  day  of  February,  1889, 
by  which  will  legacies  were  bequeathed  to  the  Vassar  Brothers 
Home  for  Aged  Men,   Vassar    Brothers    Hospital,   Vassar 
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College,  and  the  John  Guy  Yasser  Orphan  Asylum.  On  the 
20th  day  of  February,  1890,  upon  a  petition  of  the  executors 
appointed  under  the  provisions  of  the  will,  the  surrogate  made 
an  order  appointing  Daniel  W.  Gurnsey  an  appraiser  to 
appraise  the  fair  market  value,  at  the  time  of  the  death  of  the 
decedent,  of  the  bequests  to  the  institutions  named,  and  ordered 
and  directed  the  appraiser  to  inquire  into  and  report  as  to  the 
liability  to  or  exemptions  from  the  Collateral  Inheritance  Tax 
under  the  provisions  of  chapter  713  of  the  Laws  of  1887  of 
each  of  said  institutions.  Thereupon,  and  on  the  3d  day  of 
March,  1890,  the  appraiser,  after  giving  the  notices  required 
by  the  statute,  entered  upon  a  hearing  of  the  parties  interested, 
and,  after  taking  the  evidence  submitted  by  the  respective 
parties,  made  his  report  to  the  surrogate,  bearing  date  March 
24,  1890,  in  which  he  appraised  the  cash  market  value  of  the 
bequests  made  to  the  institutions  named  by  the  deceased  under 
the  provisions  of  his  will,  as  follows :  Vassar  Brothers  Home 
for  Aged  Men,  $50,560.59 ;  John  Guy  Yassar  Orphan  Asylum, 
$609,500.05  ;  Yassar  Brothers  Hospital,  $660,871.05  ;  Yassar 
College,  $558,516.05. 

The  appraiser  further  reported  that,  in  his  opinion,  none  of 
the  bequests  to  the  institutions  named  were  subject  to  the  Col- 
lateral Inheritance  Tax. 

Upon  a  hearing  before  the  surrogate  this  report  was  set 
aside  and  the  proceedings  were  referred  back  to  the  appraiser, 
with  directions  for  him  to  report  as  to  the  fair  market  value, 
at  the  time  of  the  death  of  the  decedent,  of  the  aforesaid 
bequests,  and  thereupon  the  appraiser  made  his  second  report 
to  the  surrogate,  giving  the  values  the  same  as  they  were  given 
in  his  first  report,  and  thereupon,  and  on  the  13th  day  of  May, 
1 890,  the  surrogate  made  an  order  assessing  a  tax  of  five  per 
cent  upon  each  of  the  bequests  to  the  institutions  named  except 
that  of  the  John  Guy  Yassar  Orphan  Asylum,  which  he  held 
to  be  exempt.  He  also,  in  and  by  the  terms  of  his  order, 
adjudged  that  all  increase  of  the  residuary  legacies,  and  each 
of  them,  except  the  one  to  the  John  Guy  Yassar  Orphan 
Asylum,  accrued,  or  thereafter  to  accrue,  since  the  death  of 
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the  testator,  was  liable  to  the  payment  of  the  tax,  and  directed 
that  the  amount  should  be  ascertained  and  determined  upon 
the  final  accounting  of  the  executors.  This  order,  having  been 
affirmed  in  the  General  Term,  was  brought  to  this  court  for 
review  upon  appeals  taken  on  behalf  of  the  Vassar  Brothers 
Home  for  Aged  Men,  Vassar  Brothers  Hospital  and  Vassar 
College. 

It  appears  that  the  personal  estate  of  the  deceased  amounted 
to  upwards  of  two  million  dollars,  and  that  at  the  time  of  the 
hearing  before  the  appraiser  the  same  had  been  increased  by 
the  collection  of  interests  upon  investments  made  in  the 
amount  of  about  $150,000,  so  that  the  question  as  to  whether 
the  increase  is  subject  to  the  tax  is  one  of  some  importance. 

The  act  to  which  we  have  referred  provides :  "  Section  1. 
After  the  passage  of  this  act,  all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  state  from  any  person  who 
may  die  seized  or  possessed  of  the  same  *  *  *  shall  be 
subject  to  a  tax  of  five  dollars  on  every  hundred  dollars  of  the 
-clear  market  value  of  such  property."  It  will  be  observed 
that  the  property  here  referred  to  is  that  of  which  a  person 
may  die  seized  or  possessed.  By  section  2  of  the  act  it  is 
provided  that  "  When  any  grant,  gift,  legacy  or  succession 
upon  which  a  tax  is  imposed  by  section  first  of  this  act  shall 
be  an  estate,  income  or  interest  for  a  term  of  years,  or  for  life, 
or  determinable  upon  any  future  or  contingent  event,  or  shall 
be  a  remainder,  reversion  or  other  expectancy,  real  or  personal, 
the  entire  property  or  fund  by  which  such  estate,  income  or 
interest  is  supported,  or  of  which  it  is  a  part,  shall  be  appraised 
immediately  after  the  death  of  the  decedent  at  what  was  the 
fair  and  clear  market  value  thereof  at  the  time  of  the  death  of 
the  decedent,  in  the  manner  hereinafter  provided,  and  the  sur- 
rogate shall  thereupon  assess  and  determine  the  value  of  the 
estate,  income  or  interest  subject  to  said  tax  in  the  manner 
provided  in  section  13  of  this  act,  and  the  tax  prescribed  by 
this  act  shall  be  immediately  due  and  payable  to  the  treasurer 
of  the  proper  county,"  etc.  And  again,  section  4,  "  All  taxes 
imposed  by  this  act,  unless  otherwise  herein  provided   for, 
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shall  be  due  and  payable  at  the  death  of  the  decedent,  and  if 
the  same  are  paid  within  eighteen  months,  no  interest  shall  be 
charged  and  collected  thereon,  but  if  not  so  paid,  interest  at 
the  rate  of  ten  per  cent  per  annum  shall  be  charged  and  col- 
lected from  the  time  said  tax  accrued ;  provided  that  if  said 
tax  is  paid  within  six  months  from  the  accruing  thereof,  a  dis- 
count of  five  per  cent  shall  be  allowed  and  deducted  from  said 
tax." 

We  shall  not  stop  to  consider  whether  the  bequests  in  ques- 
tion are  those  mentioned  within  the  provisions  of  section  2  of 
the  act  referred  to,  for  the  reason  that  if  they  are  not  covered 
by  the  provisions  of  that  section,  they  certainly  are  by  that  of 
section  4 ;  but  the  provisions  of  the  former  section  indicate 
the  legislative  intent  as  bearing  upon  the  question  under  con- 
sideration, for  it  requires  the  appraisal  to  be  made  immediately 
after  the  death  of  the  decedent  at  the  fair  market  value  of  the 
property  at  the  time  of  the  death,  and  makes  the  tax  imme- 
diately due  and  payable,  and  to  the  same  effect  are  the  pro- 
visions of  section  4,  for  therein  the  taxes  imposed  are  made 
due  and  payable  at  the  death.  If  they  are  not  paid  within 
eighteen  months,  interest  thereon  at  the  rate  of  ten  per  cent 
may  be  charged  and  collected,  but  if  they  are  paid  promptly, 
or  before  the  expiration  of  six  months,  a  discount  of  five  per 
cent  is  allowed.  It  appears  to  us  that  these  provisions  are 
inconsistent  with  the  claim  that  the  tax  is  not  to  be  assessed 
until  the  final  accounting  of  the  executors,  and  then  is  to  be 
assessed  upon  the  interest  that  has  been  collected  upon  the 
funds  in  their  hands.  Tliis  would  not  only  deprive  the  legatees 
of  the  right  to  avail  themselves  of  the  discount  of  five  per 
cent,  but  would  subject  them  to  the  liability  of  being  taxed 
upon  interests  thereafter  accruing.  The  better  and  more 
reasonable  construction  of  the  statute  is  that  the  property  of 
which  the  person  died  seized  or  possessed  is  subject  to  the 
tax ;  that  the  increase  or  interest  thereafter  obtained  by  the 
executors  is  property  of  which  the  testator  was  not  seized  or 
possessed  at  the  time  of  his  death ;  that  the  property  should  be . 
appraised  and  the  tax  assessed  as  soon  after  death  as  practi- 
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cable,  and  that  the  tax  should  then  become  immediately  due 
and  payable ;  that  the  provision  for  charging  interest  thereon, 
in  case  it  is  not  paid,  is  in  lieu  of  any  increase  or  interest  that 
may  be  derived  from  the  estate  bj  the  executors. 

It  appears  that  Matthew  Vassar,  Jr.,  died  in  the  year  1881, 
possessed  of  a  large  real  and  personal  estate ;  that  he  left  a 
will  in  which  he  disposed  of  a  portion  of  his  estate,  and  then 
provided  that  the  residue  should  be  devoted  to  the  founding 
of  a  hospital  in  the  city  of  Poughkeepsie.  Thereupon  the 
legislature,  by  chapter  298  of  the  Laws  of  1882,  passed  an  act 
to  incorporate  the  Vassar  Brothers  Hospital  in  the  city  of 
Poughkeepsie. 

It  provides :  "  Section  3.  So  much  of  the  real  estate  of  this 
corporation  as  is  occupied  for  the  purpose**  of  a  hospital,  and 
all  its  personal  property,  shall  be  exempt  from  taxation. 

"  Section  5.  The  said  corporation  shall  be  and  is  hereby 
empowered : 

"  1.  To  demand  and  receive  from  the  trustees  under  the  said 
will  of  Matthew  Vassar,  Jr.,  deceased,  as  proved  on  the  twenty- 
fourth  day  of  August,  eighteen  hundred  and  eighty-one,  and 
recorded  in  the  office  of  the  surrogate  of  the  county  of  Dutchess, 
on  the  twenty-fourth  day  of  August,  eighteen  hundred  and 
eighty-one,  the  real  estate  heretofore  purchased  by  them,  and 
whereon  they  design  erecting  said  hospital.     *     *     * 

"  2.  To  purchase  and  hold  any  other  real  estate  in  the  said 
city  of  Poughkeepsie,  and  to  erect  and  maintain  thereon,  or  on 
lands  already  acquired,  suitable  buildings  for  the  use  of  the 
said  hospital. 

"  4.  The  said  corporation  may  take  and  hold  any  additional 
donations,  grants,  devises  or  bequests  which  may  be  made  in 
further  support  of,  or  in  addition  to,  said  hospital," 

It  does  not  appear  that  it  has  other  real  estate  than  that  on 
which  the  hospital  building  is  located.  The  bequest  to  the 
Vassar  Brothers  Hospital  under  consideration  is  entirely  of 
personal  property.  Under  the  provisions  of  the  Collateral 
Inheritance  Act,  the  societies,  corporations  and  institutions 
exempted  by  law  from  taxation  are  excepted  from  the  provis- 
Sickels— Vol.  LXXXII.        2 
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ions  of  the  act.  It  consequently  appears  to  us  that  the  Vassar 
Brothers  Hospital,  under  the  express  provision  of  its  charter, 
is  exempted  from  taxation  on  all  of  its  personal  property,  and, 
therefore,  is  one  of  the  corporations  excepted  from  the  provis- 
ions of  the  Collateral  Inheritance  Act. 

The  court  below  appears  to  have  been  of  the  opinion  that 
the  provision  of  the  act  excepting  "  the  societies,  corporations 
and  institutions  now  exempted  by  law  from  taxation  "  referred 
only  to  those  bodies  which  enjoy  complete  immunity  from 
taxation  as  to  all  property  which  they  now  have  or  which  they 
may  at  any  time  become  possessed,  even  in  excess  of  the  stat- 
utory limit.  Such  a  construction  of  the  statute  would  practi- 
cally nullify  the  provision  and  render  exemption  from  taxation 
contained  therein  of  no  avail.  It  would  subject  every  or 
nearly  every  charitable  institution  in  the  land  to  the  payment 
of  the  tax.  It  has  always  been  the  policy  of  the  government 
to  limit  the  power  of  charitable  corporations  to  take  and  hold 
property.  Under  the  general  act  such  corporations  were  per- 
mitted to  take  and  hold  real  estate  for  the  purposes  of  their 
incorporation,  and  for  no  other  purpose,  to  an  amount  not 
exceeding  the  sum  of  fifty  thousand  dollars  in  value,  and 
personal  estate  for  like  purpose  and  amount,  but  the  clear 
annual  income  of  such  real  and  personal  property  shall  not 
exceed  the  sum  of  ten  thousand  dollars.  (Laws  of  1848, 
chapter  319.) 

Various  amendments  have  from  time  to  time  increased 
these  amounts.  The  last  in  1890,  which  permits  them  to  take 
not  exceeding  three  million  dollars,  or  the  yearly  income 
derived  from  which  shall  not  exceed  the  sum  of  two  hundred 
and  fifty  thousand  dollars.  (Laws  of  1872,  chapter  tU9 ; 
Laws  of  18S9,  chapter  191 ;  Laws  of  1890,  chapter  553.) 

The  policy  has  been  generally  adhered  to  in  the  special  acts 
incorporating  societies  of  this  character,  and  in  nearly  every 
instance  limitations  and  restrictions  are  incorporated  in  the 
provisions  of  the  act.  The  act  of  1890,  to  which  we  have 
referred,  embraces  all  such  charitable  corporations,  whether 
organized  under  general  laws  or  special  acts.     They  may  now 
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lawfully  take  three  million  dollars,  a  sum  largely  in  excess  of 
that  which  was  before  permitted  and  which  under  former  acts 
would  not  have  been  exempt.  These  corporations,  if  exempt 
either  under  general  laws  or  special  acts,  are  generally  exempt 
to  the  extent  that  they  are  empowered  to  take  and  hold,  and  if 
they  are  liable  to  taxation  it  must  be  for  other  and  additional 
property  of  which  they  may  have  become  possessed.  Such  is 
the  case  with  the  Vassar  Brothers  hospital.  As  we  have  seen, 
all  its  personal  property  is  exempt ;  so  also  is  its  real  estate, 
which  is  occupied  for  the  purpose  of  a  hospital.  It  is  not  empow- 
ered to  take  or  acquire  real  estate  for  any  other  purpose.  It 
may  take  the  land  already  purchased  by  the  trustees  of  Mat- 
thew Vassar,  Jr.,  on  which  they  were  to  erect  the  hospital.  It 
may  purchase  other  real  estate  in  the  city  of  Poughkeepsie  for 
the  purpose  of  erecting  thereon  suitable  buildings  for  the  use 
of  the  hospital.  It  may  take  by  donation  or  grant  other  real 
estate  "  in  further  support  of  or  in  addition  to  said  hospital." 
The  concluding  clause  evidently  was  intended  to  limit  the 
purpose  for  which  grants  of  real  estate  may  be  received ;  that 
is,  to  make  additions  to  the  hospital.  The  proper  care  of  the 
sick  often  requires  buildings  separate  and  apart,  so  that  those 
afflicted  with  infectious  and  contageous  diseases  may  be 
isolated.  A  properly  equipped  hospital  should  have  such 
buildings,  and  if  they  are  erected  on  lands  even  remote  and 
not  connected  with  that  on  winch  the  main  building  is  con- 
structed they  are  none  the  less  "  for  the  purposes  of  a  hospital." 
Again,  under  the  act  of  1890,  the  personal  property  of  such 
corporation  is  exempt.  The  real  estate  is  not,  unless  it  is 
exempt  under  existing  laws.  It  provides  that  the  provisions 
of  the  Collateral  Inheritance  Act  should  not  apply  thereto, 
nor  to  any  gifts  to  any  such  corporations,  by  grant,  bequest  or 
otherwise.  It  is  true  that  the  assessment  in  question  was  made 
before  the  passage  of  this  act,  and  there  is  nothing  in  its  pro- 
vision indicating  a  legislative  intent  that  it  should  be  retro- 
active in  its  effect ;  but  it  shows  the  trend  of  legislation  and  is 
to  some  extent  a  legislative  construction  of  the  act  under  con- 
sideration.    We  have  shown  that  the  hospital  is  exempt  to  the 
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extent  of  its  capacity  to  take  and  hold  property.  We  cannot 
assume  that  it  will  exceed  its  corporate  powers  or  do  that  which 
Would  be  ultra  vires. 

The  Kevised  Statutes  provide  that  "  the  following  property 
shall  be  exempt  from  taxation,  *  *  *  every  poor-house, 
alms-house,  house  of  industry  and  every  house  belonging  to  a 
company  incorporated  for  the  reformation  of  offenders  or  to 
improve  the  moral  condition  of  seamen,  and  the  real  and  per- 
sonal property  used  for  such  purposes  belonging  to  or  con- 
nected with  the  same."     (1  R.  S.  388,  §  4.) 

It  will  be  observed  that  only  the  personal  property  which  is 
used  for  the  purpose  belonging  to  or  connected  with  the  insti- 
tutions named  are  exempt,  so  that  as  to  other  personal  property 
it  would  still  be  liable  to  taxation,  and,  therefore,  complete 
immunity  from  taxation  is  not  provided  for.  And  yet  it  will 
hardly  be  claimed  that  it  was  intended  that  the  state  should 
impose  and  collect  a  collateral  inheritance  tax  upon  a  bequest 
of  bedding  to  an  alms-house  for  the  use  of  the  inmates.  (See 
In  the  Matter  of  the  Legacy  under  Frederick  Hern's  WiUr 
27  N.  Y.  St.  Hep.  591 ;  reversing  the  order  of  the  surrogate, 
22  id.  905 ;  In  the  Matten  of  the  Estate  of  Curtis,  Deceased^ 
25  id.  1028  ;  In  the  Matter  of  the  Estate  of  Forrester,  Deceased^ 
35  id.  776 ;  Association  for  the  Benefit  of  Colored  Orphans 
v.  Mayor,  etc.,  104  K  Y.  581.) 

The  taxes  imposed  by  the  Collateral  Inheritance  Act  are 
special  and  not  general.  ( In  the  Matter  of  McPherson,  104 
N.  Y.  306-317.) 

And  the  rule  is  that  special  tax  laws  are  to  be  construed 
strictly  against  the  government  and  favorable  to  the  taxpayer, 
that  a  citizen  can  not  be  subjected  to  special  burdens  without 
clear  warrant  of  law.  (DosPassos  on  Collateral  Inheritance 
Taxes,  41 ;  Matter  of  Enston,  113  N.  Y.  174,  177.) 

Applying  this  rule  to  the  act  in  question  it  appears  to  us  that 
there  can  be  little  if  any  doubt  as  to  the  way  it  should  be  con- 
strued upon  the  question  under  consideration. 

The  case  of  Catlin  v.  Trustees  of  Trinity  College  (113  N. 
Y.  133),  we  understand  to  be  in  harmony  with  the  views  herein 
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expressed.  In  that  case  a  legacy  of  fifty  thousand  dollars  had 
been  left  to  Trinity  College,  a  Connecticut  corporation.  The 
chief  question  discussed  was  as  to  whether  the  personal  estate 
of  the  college  was  exempt  under  the  Revised  Statutes  exempt- 
ing property  from  taxation.     (1  R  S.  [6th  ed.]  932,  §  4.) 

Subdivision  3  exempts  "  every  building  erected  for  the  use  of 
a  college,  incorporated  academy  or  other  seminary  of  learning ; 
every  building  for  public  worship ;  every  school-house,  court- 
house and  jail,  and  the  several  lots  whereon  such  buildings  are 
situated,  and  the  furniture  belonging  to  each  of  them."  It 
was  clear  from  the  provisions  of  this  section  that  the  personal 
property  other  than  the  furniture  was  not  exempt.  It  was 
claimed  however  that  the  personal  property  was  made  exempt 
under  subdivision  7  which  provides  for  the  exemption  of  the 
"  personal  estate  of  every  incorporated  company  not  made  liable 
to  taxation  on  its  capital  stock  in  the  fourth  title  of  this  chapter." 
It  was  however  held  that  incorporated  companies  therein 
referred  to  were  intended  to  designate  business  and  stock  cor- 
porations which  under  the  provisions  of  the  chapter  were 
exempted  from  taxation  on  their  capital  and  that  it  did  not 
embrace  incorporated  colleges  or  churches. 

The  Vassar  Brothers  Home  for  Aged  Men  in  the  city  of 
Poughkeepsie  was  incorporated  under  the  general  act  for  char- 
itable purposes,  and  its  certificate  of  incoqx>ration  provides  that 
its  particular  business  and  object  is  "  the  support  of  respectable 
aged  indigent  Protestant  men  who  are  unable  to  support  them- 
selves and  who  have  been  actual  residents  of  the  city  of  Pough- 
keepsie for  five  years  next  preceding  the  application  for  such 
support."  The  by-laws  of  the  board  of  trustees,  among  other 
things,  provided :  "  That  the  proposed  beneficiary  shall  be  at 
least  of  the  age  of  sixty-five  years  unless  in  a  special  case  by  a 
three-fourths  vote  of  the  trustees  the  age  shall  be  fixed  at  sixty 
years,  and  he  or  some  one  in  his  behalf  in  case  the  application 
is  favorably  acted  upon  shall  pay  to  the  treasurer  to  belong  abso- 
lutely to  the  home  the  sum  of  two  hundred  and  fifty  dollars 
should  the  accepted  applicant  be  between  the  ages  of  sixty-five 
and  seventy  years ;  the  sum  of  two  hundred  dollars  should  he 
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be  between  the  ages  of  seventy  and  seventy-five ;  the  sum  of 
one  hundred  and  fifty  should  he  be  between  the  ages  of 
seventy-five  and  eighty  years;  the  sum  of  one  hundred  dollars- 
should  he  be  of  the  age  of  eighty  years  or  upwards,  and  if  an 
applicant  has  any  property  he  shall  be  required  to  transfer  the 
same  by  suitable  methods  to  the  home." 

Corporations  are  given  the  power  to  make  by-laws  not  incon- 
sistent with  any  existing  law  for  the  management  of  their  prop- 
erty, the  regulation  of  their  affairs,  etc.  (2  R.  S.  [7th  ed.} 
1531,  §  6.) 

The  home  is  not  exempt  under  the  provisions  of  any  special 
act.  If  exempt,  it  is  because  of  its  being  an  alms-house  within 
the  provisions  of  the  Revised  Statutes  to  which  we  have  already 
referred.  It  would  be  an  alms-house  were  it  not  for  the  fact 
that  under  its  by-laws  an  entrance  fee  is  charged  to  those  seek- 
ing its  benefits.  (Association  for  the  Benefit  of  Colored 
Orphans  v.  Mayor,  etc.,  104  K  Y.  581.) 

It  is  claimed  that  the  by-laws  referred  to  are  unauthorized 
and  inconsistent  with  the  provisions  of  the  charter ;  that  the 
business  and  object  was  the  support  of  respectable,  aged,  indi- 
gent Protestant  men  who  were  unable  to  support  themselves. 
However  this  may  be,  we  are  of  the  opinion  that  the  charges 
authorized  by  the  by-laws  do  not  operate  to  deprive  the  home 
of  the  exemption  to  which  it  otherwise  would  be  entitled.  The 
home  was  founded,  incorporated,  endowed  and  so  far  has  been 
substantially  maintained  by  charity.  Its  object,  as  we  have 
seen,  is  the  support  of  the  aged  and  indigent  who  are  unable 
to  support  themselves.  It  possesses  no  element  of  private  or 
corporate  gain  and  whatever  income  it  may  derive  is  devoted 
to  the  charity  for  which  it  was  incorporated. 

In  the  case  of  Philadelphia  v.  Women's  Cliristian  Associa- 
tion (125  Pa.  St  572),  the  defendant  maintained  a  house  for  the 
lodging  of  women  who  were  dependent  upon  their  own  exer- 
tions for  support  and  who  did  not  receive  more  than  six  dollars 
per  week  as  wages.  The  association  charged  them  from  three 
to  three  and  one-half  dollars  per  week  for  their  board  and  lodg- 
ing.    It  was  held  to  be  exempt  from  taxation.     That  it  was. 
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essentially  a  public  charity,  free  from  the  element  of  gain,  and- 
that  its  character  as  a  charitable  institution  was  not  destroyed 
by  reason  of  the  revenue  it  received  from  the  recipients  of  its- 
bounty. 

In  County  of  Northampton,  v.  Lafayette  College  (128  Pa.  St. 
132),  a  tuition  fee  of  forty-five  dollars  per  annum  was  charged 
in  the  classical  and  general  scientific  course  and  seventy-five 
dollars  in  the  technical  course  to  students  who  were  able  to 
pay  the  same.  The  college  buildings  were  erected  and  the 
college  substantially  maintained  by  voluntary  gifts  and  dona- 
tions. It  was  held  to  be  a  purely  charitable  institution  and 
exempt  from  taxation  notwithstanding  that  a  portion  of  its 
annual  expenses  was  paid  by  tuition  fees  received  from  its 
students. 

In  Gooch  v.  Association  for  Relief  of  Aged  Indigent 
Females  (109  Mass.  558),  it  was  held  that  a  corporation  estab- 
lished for  the  support  of  poor  and  old  women  which  devotes 
all  of  its  funds  to  the  support  of  such  women  in  its  home  and 
is  no  source  of  profit  to  its  members,  is  a  charitable  corpora- 
tion although  it  requires  a  payment  of  money  as  a  requisite  for 
admitting  the  women  into  its  home  and  a  transfer  to  it  of  all 
of  the  property  that  the  beneficiary  may  have. 

And  in  McDonald  v.  Massachusetts  General  Hospital  (120 
Mass.  432),  it  was  held  that  a  corporation  the  object  of  which 
is  to  provide  a  general  hospital  for  sick  and  insane  persons, 
having  no  capital  stock  nor  provisions  for  making  dividends  or 
profits,  deriving  its  funds  mainly  from  public  and  private  charity 
and  holding  them  in  trust  for  the  object  of  sustaining  the  hos- 
pital, conducting  its  affairs  for  the  purpose  of  administering  to 
the  comfort  of  the  sick  without  expectation  or  right  on  the  part 
of  those  immediately  interested  in  the  corporation  to  receive 
compensation  for  their  own  benefit,  is  a  public  charitable  insti- 
tution, and  the  fact  that  its  rules  require  of  its  patients  pay- 
ment for  their  board  according  to  their  circumstances  and  the 
accommodation  they  receive,  do  not  render  it  the  less  a  public 
charity. 

The  case  of  Temple  Grove  Seminary  v.-  Cramer 9  Receiver  of 
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Taxes,  etc.  (98  N.  Y.  121),  originated  under  the  subdivision  of 
the  statute  already  referred  to  in  reference  to  the  exemption  of 
colleges,  incorporated  academies  or  seminaries  of  learning. 
During  the  summer  months  the  school  buildings  were  leased  as 
a  summer  hotel  or  boarding  house,  and  yet  it  was  held  that  the 
seminary  did  not  wave  or  forfeit  its  right  to  exemption. 

We  are  aware  that  a  different  conclusion  has  been  reached 
by  the  surrogate  in  New  York,  and  by  the  General  Term  of 
the  first  department.  (Matter  of  Keech,  26  N.  Y.  St  Kep.  433 ; 
affirmed,  32  id.  227 ;  In  re  Lenox  Estate,  9  K  Y.  Supp.  895 ; 
In  re  VanderbUt  Estate,  10  id.  239-242.) 

But  this  result  would  hardly  be  in  keeping  with  the  general 
policy  of  the  state  government,  which  has  been  to  foster  and 
encourage  charitable  institutions  of  the  character  of  the  one 
under  consideration ;  and  where  it  operates  to  relieve  the  pub- 
lic from  the  support  of  the  poor  and  indigent,  thus  relieving 
the  public  of  the  burden  it  otherwise  would  have  to  assume, 
to  regard  it  as  an  alms-house  and  as  such  exempt  from 
taxation. 

Vassar  College  was  incorporated  by  chapter  2  of  the  Laws 
of  1861,  under  the  name  of  Vassar  Female  College.  Its  object 
as  stated  in  the  act  was  to  promote  the  education  of  young 
women  in  literature,  science  and  the  arts.  It  was  given  power 
"  to  purchase,  take  and  hold  by  gift,  grant  or  devise  *  *  * 
any  real  and  personal  property  the  yearly  income  or  revenue 
of  which  shall  not  exceed  the  value  of  forty  thousand 
dollars." 

By  chapter  39  of  the  Laws  of  1862,  it  was  .  provided  that 
"  the  real  and  personal  property  of  Vassar  Female  College  to 
the  extent  it  is  by  its  act  of  incorporation  authorized  to  hold 
the  same  is  hereby  exempted  from  taxation."  We  have  already 
discussed  the  question  of  complete  immunity  from  taxation, 
and  from  the  conclusion  reached  it  follows  that  the  college 
would  be  exempt  unless  the  yearly  income  from  its  real  and 
personal  property  shall  exceed  in  value  the  sum  of  forty  thou- 
sand dollars.  We  gather  from  the  evidence  that  but  little  if 
any  income  is  derived  from  the  real  estate  of  the  college.    It 
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is  possessed  of  a  farm  which  is  largely  U6ed  for  walks  and 
pleasure  grounds  by  the  students.  It  produces  some  income, 
but  the  expense  of  maintaining  it  is  said  to  about  equal  the 
income.  The  personal  estate  invested  produces  an  income 
annually  of  about  twenty-five  thousand  dollars.  We  are  not 
informed  as  to  the  amount  that  would  be  required  to  bring  the 
income  up  to  the  statutory  limit.  The  surrogate  has  not  favored 
us  with  any  findings  upon  the  question,  and  we  are  left  with- 
out evidence  upon  which  we  can  determine  the  fact.  The 
courts  below  appear  to  have  been  of  the  opinion  that  the  deter- 
mination of  this  fact  was  not  essential  or  material,  and  to  tliis 
extent  we  are  inclined  to  adopt  their  views.  Under  the  act  of 
incorporation,  the  college  has  capacity  to  take  and  hold  prop- 
erty only  to  the  extent  of  the  limit  prescribed  by  the  statute ; 
beyond  that,  its  capacity  or  power  ceases.  Its  property  is 
exempt  from  taxation  to  the  extent  of  its  power  to  take  and 
hold.  It  follows  that  if  it  has  power  to  take  the  whole  or  any 
part  of  the  bequest  in  question  the  same  would  be  exempt 
The  question  as  to  whether  it  can  take  the  whole  of  the  bequest 
is  not  now  before  us.  It  was  said  upon  the  argument  to  be 
pending  in  the  Court  of  Appeals,  but  whether  it  is  or  not  we 
think  we  may  safely  trust  the  heirs  at  law  to  look  after  their 
interest  and  the  attorney-general  to  see  that  the  college  does 
not  exceed  its  corporate  powers. 

The  orders  should  be  reversed  and  the  proceedings  dismissed, 
with  costs. 

All  concur. 

Orders  reversed. 
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James  C.  McDonald,  Appellant,  v.  The  State  of  New 
York,  Respondent. 

George  Eastman,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

Under  the  provisions  of  the  statute  in  reference  to  appeals  from  decisions 
of  the  Board  of  Claims  (Chap.  205,  Laws  of  1883,  as  amended  by  chap. 
607,  Laws  of  1887),  which  require  (g  10)  every  appeal  to  state  "  briefly 
the  grounds  on  which  it  is  taken,"  and  provide  (§  11)  that  "on  the  hear- 
ing before  the  Court  of  Appeals,  only  such  questions  shall  be  considered 
by  the  court  as  are  raised  by  the  notice  of  appeal/'  where,  upon  a 
hearing  before  said  board,  improper  evidence  is  received,  under  objec- 
tion and  exception,  and  a  notice  of  appeal  from  its  decision  specifies  that 
"  the  Board  of  Claims  erred  in  receiving  evidence  against  the  objection 
and  exception  of  the  claimant,"  this  sufficiently  points  out  the  error  to 
authorize  its  consideration  here. 

Upon  a  hearing  before  said  board  of  a  claim  for  damages  for  injuries 
received  by  the  giving  away  of  a  canal  bridge  while  plaintiffs  were 
engaged  in  moving  over  it  two  mill -stones,  one  8.,  who  had  had  charge 
of  alterations  made  to  said  bridge,  as  a  witness  for  the  state,  was  per- 
mitted to  testify,  under  objection  that  he  had  not  shown  himself  com- 
petent to  give  an  opinion,  that  he  left  the  bridge  safe,  in  his  judgment, 
for  the  ordinary  uses  of  a  highway  bridge.  Held,  error;  as  he  was 
thereby  permitted  to  determine  the  issue  before  the  board  as  to  the  neg- 
ligence of  the  employes  of  the  state. 

Also  held,  the  fact  that  the  bridge  was  safe  for  the  ordinary  uses  of  a  high- 
way bridge,  does  not  show  that  it  was  sufficient  to  sustain  the  traffic  in 
that  particular  place. 

A  civil  engineer  and  bridge  builder,  as  a  witness  for  the  state,  was  per- 
mitted to  testify,  under  objection  and  exception,  that,  in  his  judgment, 
stones  of  the  size  and  weight  of  those  claimants  were  moving,  and  united 
as  they  were,  were  an  excessive  load  for  the  bridge  as  originally  con- 
structed. Held,  error;  that  the  opinion  of  the  witness  as  to  whether  the 
original  bridge  would  have  been  strong  enough,  was  not  competent,  and 
the  question  as  to  whether  stones  were  negligently  united  and  moved 
was  one  for  the  board  to  determine. 

(Argued  April  6,  1891;  decided  April  21,  1891.) 

Appeal  from  final  orders  of  the  Board  of  Claims,  made 
September  11,  1889,  awarding  the  claimants  nothing. 

In  April,  1881,  the  state  built  an  iron  bridge  over  the  Cham- 
plain  canal  in  the  village  of  Fort  Ann.     The  planks  of  each 
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panel  were  supported  by  eight  pine  stringers,  three  inches 
thick  and  eleven  and  one-half  inches  wide,  resting  on  needle 
beams.  The  ends  or  bearings  of  the  stringers  were  but  ten 
inches  in  width,  and  in  September  of  that  year  they  were,  in 
some  of  the  panels,  reduced  to  five  inches  in  width  so  as  to 
diminish  the  grade  of  the  bridge.  It  was  testified  in  behalf 
of  the  state  that  when  this  was  done  the  number  of  stringers 
in  the  panels,  the  grades  of  which  were  reduced,  were  doubled. 
The  bridge  remained  in  this  condition  until  April  15,  1886, 
when  the  claimants  attempted  to  roll  over  it  two  mill-stones 
weighing  11,250  pounds,  united  by  an  axletree  so  short  that 
they  were  but  twenty-one  inches  apart  When  part  way  over 
the  bridge,  one  of  its  panels  gave  way  and  the  claimants  fell 
to  the  bottom  of  the  canal,  a  distance  of  about  twenty  feet, 
and  were  severely  injured.  They  filed  claims  for  their  dam- 
ages, alleging  that  the  bridge  was  negligently  constructed  and 
maintained,  and  that  they  did  not,  by  their  own  negligence, 
cause,  in  whole  or  in  part,  the  accident.  The  Board  of  Claims, 
in  deciding  the  case,  refused  to  find  that  the  employes  of  the 
state  were  negligent  in  the  construction  or  care  of  the  bridge, 
and  found  affirmatively  that  the  claimants  negligently  caused 
the  accident,  and  dismissed  their  claims.  From  this  decision 
the  claimants  appeal,  specifying  in  their  notices,  among  other 
grounds :  "  The  Board  of  Claims  erred  in  receiving  evidence 
against  the  objection  and  exception  of  claimant." 

L.  IT.  Northrup  for  appellant.  The  board  erred  in  over- 
ruling claimants'  objection  to  the  question  :  "  Now  with  what 
you  did  to  these  stringers  of  this  bridge,  did  you  leave  it  in 
your  judgment,  safe  for  the  ordinary  uses  of  a  highway  bridge  ? " 
(Feeney  v.  L.  L  R.  It.  Co.,  116  N.  Y.  375  ;  39  id.  260.)  The 
board  erred  in  refusing  to  find  that  the  bridge,  as  originally 
constructed,  would  not  have  yielded  with  the  weight  of  the 
stones  upon  it.  {Sijyple  v.  State,  99  K  Y.  284.)  The  board 
erred  in  refusing  to  find  that  the  claimants  were  not  guilty  of 
contributory  negligence  in  arranging  the  two  circular  stones  as 
wheels  upon  an  axle  which  separated  them  only  twenty-one 
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and  one-half  inches,  and  thus  attempting  to  roll  them  across 
said  bridge.  {French  v.  Da?iuldson,  57  N.  Y.  496 ;  McCor- 
miek  v.  Washington,  112  Penn.  St.  185  ;  Gregory  v.  Ada/ins, 
14  Gray,  242,  248  ;  BUlwell  v.  Murray,  40  Hun,  190 ;  Clapp 
v.  Ellington,  51  id.  58  ;  SippU  v.  State,  99  N.  Y.  284 ;  83 
id.  338  ;  41  id.  397 ;  46  id.  421  ;  24  id.  430,  432  ;  30  id. 
208 ;  47  id.  176 ;  76  id.  329.) 

Charles  F.  Tabar,  Attorney-General,  for  respondent.  The 
finding  of  the  board  of  claims  that  the  claimant,  as  well  as 
George  Eastman,  in  the  matter  of  his  claim,  was  guilty  of  con- 
tributory negligence  is  clearly  a  question  of  fact,  and  so  not 
reviewable  here.  (Laws  of  1883,  chap.  205,  §  10 ;  Bowen  v. 
State,  108  N.  Y.  166.)  The  appellant  herein  must  have 
assumed  that  by  making  a  motion  for  a  new  trial  before  the 
Board  of  Claims,  upon  a  case  and  exceptions,  an  appeal  from 
the  order  denying  the  motion  would  allow  this  court  to 
review,  in  some  way,  the  questions  of  fact  in  this  case. 
This  court  has  no  such  power,  either  under  the  Code  or 
under  the  statute,  allowing  appeals  from  awards  made  by  the 
Board  of  Claims.  (Code  Civ.  Pro.  §  1337 ;  Laws  of  1883,  chap. 
205,  §  10 ;  Yoisin  v.  C.  M.  Ins.  Co.,  123  N.  Y.  131.)  No 
liability  against  the  state  can  be  predicated  upon  any  supposed 
want  of  good  judgment  or  discretion  upon  the  part  of  super- 
intendent Harris  in  making  the  order  which  he  did  for  lower- 
ing the  piteh  or  grade  of  the  bridge  in  question,  or  for  any 
supposed  error  in  judgment  upon  the  part  of  his  foreman 
Thomas,  in  cutting  down  the  stringers  so  as  to  make  the  change 
which  was  ordered,  and  which  presumably  was  necessary  and 
proper  to  be  made.  {Laimng  v.  Toolan,  37  Mich.  152  ;  Urqu- 
hart  v.  City  of  Ogdensburgh,  91  N.  Y.  71 ;  Monk  v.  Town 
of  New  Utrecht,  104  id.  561.)  The  burden  of  proof  was  upon 
the  claimant  to  establish  that  his  own  negligence  did  not  cause 
or  contribute  to  the  injury  complained  of.  {Hale  v.  Smith, 
78  N.  Y.  4S0 ;  Telman  v.  S.  B.  dc  N.  T.  R.  R.  Co.,  98  id. 
202 ;  Lee  v.  T.  C.  G.  L.  Co.,  Id.  119 ;  Brickell  v.  IT.  Y.  O. 
&  II.  R.  R.  R.  Co.,  120  id.  293 ;  Searles  v.  Manhattan  R. 
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Co.,  101  id.  661 ;  Taylor  v.  City  of  Tonkers,  105  id.  209.) 
The  claimants  in  attempting  to  cross  this  bridge  with  these 
6tone  chasers  of  extraordinary  weight  and  unusual  character, 
such  as  the  evidence  shows  them  to  have  been,  were  themselves 
guilty  of  contributory  negligence  and  cannot  recover.  (Zan- 
agan  v.  Mayor,  etc.,  71  N.  Y.  29 ;  Cummings  v.  City  of 
Syracuse,  100  id.  637  ;  Splitorfv.  State,  108  id.  216 ;  Wilson 
v.  Oranby,  47  Conn.  59 ;  McCormiek  v.  Washington,  112 
Penn.  St.  185 ;  Clapp  v.  Ellington,  51  Hun,  58 ;  Gregory 
v.  Adams,  14  Gray,  164;  Laws  of  1883,  chap.  205,  §  11.) 
The  notice  of  appeal  is  too  general  to  raise  any  question,  except 
perhaps,  that  stated  in  the  sixth  ground,  that  upon  the  undis- 
puted evidence  claimant  was  entitled  to  an  award  of  damages. 
(JSaiven  v.  State,  108  K  Y.  166.) 

Follett,  Ch.  J.  Oliver  Thomas,  who  reduced  the  bear- 
ings of  the  stringers,  was  called  as  a  witness  in  behalf  of  the 
state,  and  was  asked :  "  Q.  Now,  with  what  you  did  to  these 
stringers  of  this  bridge,  did  you  leave  it,  in  your  judgment, 
safe  for  the  ordinary  uses  of  a  highway  bridge  ?  Objected  to 
on  the  ground  that  the  witness  is  not  shown  competent  to 
give  an  opinion  with  reference  to  the  bridge,  and  it  is  imma- 
terial whether,  in  his  judgment,  he  left  it  safe  or  not."  This 
objection  was  overruled,  the  claimants  excepted,  and  the 
witness  answered  that  he  did.  In  effect,  the  witness  was  per- 
mitted to  testify  that  the  employes  of  the  state  were  not  negli- 
gent in  making  the  change ;  that  the  bridge  as  changed  was 
safe  "  for  the  ordinary  uses  of  a  highway  bridge,"  and  he  was 
thereby  permitted  to  determine  whether  the  state  or  its 
employes  wrere  negligent,  which  was  an  issue  to  be  decided 
by  the  board.  Again,  it  does  not  follow  that  a  bridge  which 
was  "  safe  for  the  ordinary  uses  of  a  highway  bridge  "  was 
sufficient  to  sustain  the  traffic  in  that  particular  place. 

A  civil  engineer  and  bridge  builder  was  asked  by  the 
counsel  for  the  state  whether,  in  his  judgment,  stones  of  the 
size  and  weight  mentioned,  united  and  moved  as  described, 
were  an  excessive  load  for  the  bridge  as  originally  constructed, 
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to  which  the  claimants  objected  as  immaterial,  and  as  calling 
for  an  opinion  regardless  of  fact6,  but  their  objection  was  over- 
ruled, and  an  exception  taken.  The  witness  answered :  "  It 
was  an  excessive  load  ;  was  too  large  a  load  for  the  bridge  to 
carry,  as  originally  constructed."  The  evidence  does  not  show 
how  the  strength  of  the  panels  was  affected  by  the  change. 
The  opinion  of  the  witness  as  to  whether  the  weight  was 
excessive  for  the  bridge  before  it  was  changed  was  not  compe- 
tent, the  issue  being  whether  the  bridge,  as  reconstructed,  was 
sufficient  to  bear  the  traffic  which  might  reasonably  be  expected 
to  pass  over  it.  Again,  the  witness,  by  his  answer,  was  allowed 
to  testify  not  only  that  the  weight  was  excessive,  but,  in  effect, 
that  the  stones  were  negligently  united  and  moved  over  the 
bridge  by  the  claimants,  thus  putting  himself  in  the  place  of 
the  Board  of  Claims,  whose  duty  it  was  to  determine  from  all 
of  the  evidence  whether  or  not  the  claimants,  by  their  own 
negligence,  contributed  to  the  accident.  It  was  competent  for 
experts  in  the  art  of  bridge  building  and  having  knowledge  of 
the  strength  of  timber  used  in  such  work  to  testify  to  the 
supporting  power  ot  the  bridge,  or  any  one  of  its  panels,  or 
any  one  of  its  stringers,  and  had  they  not  gone  beyond  this  no 
error  would  have  been  committed.  (IlugJies  v.  County  of 
Muscatine,  44  Iowa,  672.) 

It  is  urged  in  behalf  of  the  state  that  the  first  ground  of 
error  specified  by  the  claimants  in  their  notices  of  appeal  is 
not  sufficiently  definite  to  enable  them  to  raise  these  questions 
in  tliis  court.  The  statute  provides  that  ,k  Every  appeal  shall 
be  in  writing,  stating  briefly  the  grounds  on  which  it  is  taken, 
and  subscribed  by  the  party  or  his  attorney."  (§10,  ch.  205, 
L.  1883,  as  amended  by  §  10,  ch.  507,  L.  1887.)  Also,  that 
"On  the  hearing  before  the  Court  of  Appeals  only  such 
questions  shall  be  considered  by  the  court  as  are  raised  by  the 
notice  of  appeal.  And  on  all  questions  not  raised  by  the 
notice  of  appeal  it  shall  be  presumed  that  sufficient  evidence 
was  given  to  sustain  the  award."  (§  11,  ch.  205,  L.  1883.) 
We  think  the  specification  that  "  The  board  of  claims  erred  in 
receiving  evidence  against  the  objection  and  exception  of  the 
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claimant"  sufficiently  pointed  out  the  error  on  which  they 
intended  to  rely.  The  record  does  not  6how  that  any  other 
evidence  than  this  pointed  out  was  admitted  against  their 
objection,  and  the  counsel  for  the  state  was  clearly  apprised 
by  this  specification  that  these  rulings  would  be  challenged  on 
appeal. 

The  order  in  each  case  should  be  reversed  and  a  new  hear- 
ing directed  before  the  Board  of  Claims,  with  costs  to  abide  the 
event. 

All  concur. 

Order  reversed. 


Charles  II.  Pendergast,  as  Receiver,  etc.,  Respondent,  v. 
Nelson  Greenfield  et  al.,  as  Executors,  etc.,  Appellants. 

The  beneficiary  of  a  trust  may,  and  can  only,  by  a  suit  inequity  compel  the 
trustee  to  perform  his  duty  and  account  for  and  apply  the  trust  estate 
in  accordance  with  the  provisions  of  the  trust. 

Where  an  assignment  of  property  has  been  made  in  trust  to  pay  certain 
liens  and  claims  thereon,  a  party  who  owned  such  a  claim  at  the  time  of 
the  assignment,  but  who  has  since  transferred  the  same,  he,  however, 
remaining  liable  for  its  collection,  may  maintain  an  action  to  compel  an 
accounting  by  the  trustee. 

In  such  an  action  defendant  is  not  entitled  as  of  right  to  a  trial  of  the 
issues  of  fact  by  a  jury. 

In  such  an  action  the  complaint  alleged  that  an  account  was  stated  between 
plaintiff  and  the  trustee  as  to  all  receipts  and  payments  by  the  trustee 
from  the  trust  estate,  by  which  a  balance  was  found  in  his  hands,  which 
it  was  his  duty  to  apply  in  accordance  with  the  trust.  The  relief  asked  wag 
an  accounting  and  application  by  defendant  of  any  balance  found  in  his 
hands  to  the  purposes  of  the  trust.  It  appeared  that  the  account  referred 
to  was  made  out  by  plaintiff  from  statements  and  vouchers  furnished  by 
defendant,  and  when  presented  to  him  he  admitted  it  to  be  correct. 
Held,  that  the  action  was  not  based  upon  an  account  stated,  within  the 
proper  meaning  of  that  term,  as  the  relation  of  debtor  and  creditor  did 
not  exist  between  the  parties;  that  the  account,  while  important  as  evi- 
dence, was  not  controlling,  and  was  not  an  admission  that  plaintiff  had 
any  interest  in  the  balance  on  hand. 

The  property  assigned  was  the  assignor's  interest  in  a  contract  for  certain 
work,  and  the  trust  was  to  pay  out  of  the  moneys  received  by  the 
assignee,   "all  liens,  claims,  debts  and  demands  growing  out  of  said 
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work  existing  against "  the  assignor.  The  P.  Bank,  of  which  plaintiff  is 
the  receiver,  held,  at  the  time  of  the  assignment,  liens  upon  the  amount 
to  become  due  on  the  contract  as  security  for  notes  discounted  by  it  for 
the  assignors.  Held,  that  the  declaration  of  trust  did  not  embrace  notes 
discounted  after  its  date. 

(Argued  March  5,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  November,  1889,  which  affirmed 
a  judgment  entered  upon  a  decision  of  the  court  at  Special 
Term,  and  affirmed  an  order  which  denied  a  motion  of  the 
defendants  for  a  trial  by  jury,  and  also  affirmed  an  order  which 
granted  a  motion  of  the  plaintiff  for  an  extra  allowance. 

This  action  was  brought  to  enforce  a  trust. 

The  complaint  alleged  the  appointment  of  the  plaintiff  as 
receiver  of  the  Produce  Bank,  the  discount  by  that  bank,  prior 
to  January  24,  1880,  of  certain  notes  for  the  firm  of  N.  H. 
Decker  &  Co.,  contractors  for  the  construction  of  the  River- 
side Drive ;  that  said  bank  held  as  security  certain  liens  upon 
the  amount  to  become  due  from  the  city  of  New  York  for 
said  work ;  that  on  the  day  last  named  Nicholas  H.  Decker,  a 
member  of  said  firm,  assigned  to  Ernest  Greenfield,  defend- 
ant's testator,  certain  claims  to  the  contract  and  the  work  done 
thereon  between  the  city  and  said  Decker  and  one  Quintard 
for  the  construction  of  said  drive  and  that  "  for  the  purpose 
of  such  assignment  all  rights  in  such  respect  had  theretofore 
been  transferred  "  to  said  Decker  with  the  assent  of  said  bank  ; 
that  at  the  same  time  and  as  a  part  of  the  same  transaction 
said  Greenfield  executed  a  declaration  of  trust,  of  even  date, 
whereby  he  acknowledged  that  said  assignment  was  made  to 
him  in  trust  only  to  pay  out  of  the  profits  and  proceeds  of 
said  contract  "  all  liens,  claims,  debts  and  demands  growing 
out  of  said  work  and  existing  against  the  firm  of  N.  H.  Decker 
&  Co.  or  either  member  thereof  as  such  by  reason  of  said 
work,"  and  agreed  to  account  to  said  Decker  and  to  pay  over 
to  him  "  any  and  all  moneys  by  such  accounting  found  to  be 
due  after  payment  of  6aid  liens,  claims,  debts  and  demands " 
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by  him  to  be  paid  as  aforesaid.  The  complaint  further  alleged 
that  from  time  to  time  accounts  were  had  between  the  Produce 
Bank  and  said  trustee  concerning  the  amounts  collected,  dis- 
bursed and  on  hand ;  that  April  1,  1885,  "  an  account  was 
stated  between  the  plaintiff,  as  receiver  of  the  said  Produce 
Bank  and  Ernest  Greenfield,  as  trustee,  as  aforesaid,  as  to  all 
sums  and  amounts  up  to  that  time  collected,  and  as  to  all  sums 
or  amounts  paid  or  payable  by  him  to  such  date,  by  which 
account  and  statement  as  aforesaid  a  balance  was  found  due  by 
the  said  Ernest  Greenfield,  as  such  trustee,  under  his  trust,  of 
the  sum  of  $5,958.48."  The  complaint  also  charged  that  it 
thereupon  became  the  duty  of  said  trustee  to  apply  such 
balance  in  his  hands  in  accordance  with  the  trust  and  to  pay 
the  outstanding  notes  held  by  plaintiff,  or  indorsed  and  pledged 
by  the  Produce  Bank,  less  his  commissions,  which  on  the  23d 
of  December,  1884,  were  fixed  by  agreement  between  him  and 
the  plaintiff  at  the  sum  of  $2,500,  including  all  services  and 
expenses  ;  that  after  deducting  said  sum  there  still  remained  a 
considerable  balance  in  his  hands  which,  upon  due  request,  he 
refused  to  apply  to  the  purposes  of  the  trust  or  to  account 
therefor.  The  demand  for  judgment  was  that "  an  accounting 
he  taken  of  all  sums  in  the  hands  of  "  said  trustee  "  and  of 
any  amounts  paid  out  or  just  charges  on  the  same ; "  "  that  the 
balance  found  to  he  due  be  paid  over  or  applied  to  the  purposes 
of  the  trust;"  that  a  receiver  be  appointed,  an  injunction 
issued  and  such  further  relief  granted  as  should  be  just  and 
equitable. 

The  answer  denies  portions  of  the  complaint,  but  not  that 
part  relating  to  an  account  stated,  except  the  allegation  that  it 
included  all  the  items  properly  chargeable  against  the  trust 
fund ;  insists  that  the  plaintiff  is  not  entitled  to  a  further 
account  and  that  the  unpaid  notes  discounted  by  said  bank,  if 
any  there  were  outstanding,  were  not  the  only  outstanding 
claims,  within  the  meaning  of  the  declaration  of  trust.  A 
<M)unter-claim  in  favor  of  Ernest  Greenfield,  individually, 
was  also  pleaded  against  the  plaintiff,  who  duly  replied 
thereto. 

Sickels — Yol.  LXXXII.        4 
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Subsequently,  the  Continental  Bank  was  made  a  party 
defendant  upon  its  own  motion,  and  in  its  answer  alleged  that 
it  then  held  a  number  of  unpaid  notes,  duly  transferred  to  it 
by  the  Produce  Bank,  that  were  secured  by  the  assignment 
and  declaration  of  trust,  and  united  in  the  prayer  of  the  com- 
plaint for  an  accounting  and  other  relief  against  the  trustee. 

After  issue  joined  and  on  the  11th  of  October,  1886,  said 
Ernest  Greenfield,  as  trustee  and  individually,  moved  at  Special 
Term  that  the  issues  of  fact  in  the  action  be  tried  by  a  jury, 
and  he  then  individually  moved  also  that  his  cause  be  struck 
from  the  Special  Term  calendar  and  sent  to  the  Circuit 
"  upon  the  ground  that  the  issue  of  fact  arising  upon  his 
counter-claim  and  his  demand  thereupon  of  an  affirmative 
judgment  against  the  plaintiff  must  be  tried  by  a  jury  as  of 
right,"  but  the  motion  was  denied  as  to  the  cause  of  action 
alleged  in  the  complaint  and  the  issues  relating  thereto  were 
directed  to  be  tried  at  said  Special  Term.  The  issues  of  fact 
relating  to  the  counter-claim  were  ordered  to  be  tried  by  a 
jury  at  Circuit. 

October  19,  1886,  the  first  branch  of  the  case  was  tried  at 
Special  Term  and  before  any  evidence  was  taken  or  the  cause 
opened  the  defendant  Greenfield,  as  trustee  and  individually, 
demanded  "  that  the  issues  of  fact  in  the  case  be  tried  by  a 
jury,"  but  the  motion  was  denied,  except  as  to  the  counter- 
claim, and  exception  was  duly  taken.  Thereupon,  evidence 
was  given  in  behalf  of  the  plaintiff  tending  to  support  the 
allegations  of  the  complaint.  That  which  was  termed  an 
account  stated  was  read  in  evidence,  consisting  of  charges  of 
money  received  by  said  trustee  on  one  side  and  credits  of 
money  by  him  paid  out  on  the  other  and  concluding  with  a 
balance  due  of  $5,958.48,  with  interest  from  October  12, 1881. 
It  appeared  that  this  account  was  made  up  from  statements 
and  vouchers  furnished  by  the  trustee  and  that  it  included  all 
items  up  to  February  22,  1885,  when  it  was  delivered  to  him 
and  about  two  weeks  afterward  it  was  pronounced  by  him 
correct  and  corresponding  to  his  own.  Evidence  was  given 
tending  to  show  that  a  balance  of  $13,000  or  814,000  was  still 
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due  from  the  Produce  Bank  to  the  Continental  Bank,  secured 
by  notes  of  N.  H.  Decker  or  N.  H.  Decker  &  Co.,  discounted 
by  the  former  bank,  but  not  all  of  them  prior  to  January  24, 
1880.  Six  notes,  aggregating  $33,840,  were  discounted  in 
February,  1880,  and  two,  amounting  to  $8,079.71,  in  March, 
1880. 

When  the  plaintiff  rested  the  defendant  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  plaintiff  had  had  an 
accounting  before  this  action  was  commenced,  and  that  the 
declaration  of  trust  applied  only  to  liens  and  demands  existing 
on  the  24th  of  January,  1880,  and  not  to  notes  discounted  by 
the  Produce  Bank  after  that  date,  but  the  motion  was  denied 
and  the  defendant  excepted. 

Evidence  was  thereupon  offered  by  the  trustee  tending  to 
show  that  he  had  made  payments  pursuant  to  said  trust  other 
than  those  included  in  the  account  stated,  but  the  evidence 
was  excluded,  and  such  as  had  been  received  was  stricken  out, 
as  "  in  derogation  of  the  account  stated." 

At  the  close  of  the  evidence,  the  counter-claim  having  been 
withdrawn  and  the  trial  completed  at  Special  Term,  the 
defendant  Greenfield  moved  for  a  nonsuit  upon  the  same 
grounds  as  those  stated  in  the  motion  to  dismiss,  and  also 
because  the  plaintiff  had  not  shown  himself  entitled  to  any 
recovery  against  said  Ernest  Greenfield,  either  as  an  individual 
or  as  trustee,  but  the  motion  was  denied  and  exception  taken. 
The  Special  Term  thereupon  found  the  facts  substantially  as 
they  were  alleged  in  the  complaint,  and  as  conclusions  of  law 
that  "the  aforesaid  account  stated  between  the  plaintiff,  as 
receiver,  and  the  defendant,  as  trustee,  is  valid  and  binding, 
and  that  the  said  defendant,  as  trustee,  is  chargeable  with  the 
sum  of  $5,958.48,  with  interest  from  October  12,  1881, 
*  *  *  and  which  sum  he  is  bound  to  apply  to  the  pay- 
ment of  the  notes  aforesaid."  Judgment  was  directed  requir- 
ing Greenfield,  as  trustee,  to  pay  to  the  plaintiff  a  balance  of 
$5,484.58,  after  adding  interest  and  deducting  commissions, 
"  to  be  by  him  applied  pro  rata  in  payment  of  the  said  notes 
held  by  the  Continental  Bank  as  aforesaid." 
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Burton  N.  Harrison  for  appellant.  If  the  action  is  on  an 
equitable  cause  of  action,  it  was  error  to  try  it  as  upon  an 
account  stated ;  and,  plaintiff  having  failed  to  show  himself 
entitled  to  equitable  relief,  the  complaint  should  have  been  dis- 
missed, when  the  defendant  moved  for  a  dismissal,  or  the  plain- 
tiff should  have  been  nonsuited  when  the  defendant  moved  for 
anonsuit.  (Lewis  v.  Cocks,  23  Wall.  470  ;  BradUy  v.  AMrich, 
40  N.  Y.  511 ;  ^Yheelock  v.  Lee,  74  id.  500  ;  Brinekerhoff  v. 
Bostwick,  105  id.  572.)  The  accounting  to  which  the  plain- 
tiff or  any  one  except  Decker  was  ever  entitled  from  the 
trustee  under  the  declaration  of  trust  was,  as  appears  from  that 
instrument  itself,  an  accounting  only  until  payment  of  the  debts 
of  the  firm  of  N.  H.  Decker  &  Co.  existing  when  the  declara- 
tion of  trust  was  made,  i.  e.,  existing  January  24,  1S80.  The 
firm  of  N.  H.  Decker  &  Co.  was  dissolved  that  day  —  January 
24, 1880.  (Marquand  v.  N.  Y.  M.  Co.,  1 7  Johns.  533  ;  Morss 
v.  Oleason,  64  N.  Y.  207 ;  Menagh  v.  Whitwell,  52  id.  166  ; 
Kennedy  v.  Porter,  109  id.  548 ;  3  Kent's  Comm.  52,  63,  66.) 
The  plaintiff  had  no  right  to  a  further  accounting  from  the 
trustee  and  the  complaint  should  have  been  dismissed,  for  the 
reason  that  it  clearly  appeared  from  the  testimony  that  the 
trustee  had  paid  all  the  plaintiff  or  the  Produce  Bank  was 
entitled  to  out  of  the  trust  fund  or  under  that  declaration  of 
trust  (Thompson  v.  S.  N.  N.  Bank,  113  N.  Y.  333.)  The 
account  stated  alleged  in  the  complaint  and  which  is  not  denied 
in  the  answer,  is  not  by  the  complaint  alleged  or  charged  to 
show  a  balance  due  by  the  trustee  to  the  plaintiff.  That 
account  is  there  merely  alleged  to  show  that  the  balance  found 
was  due  by  the  trustee  under  his  trust.  The  trust  required 
the  surplus  to  be  paid  or  accounted  for  to  Decker  after  paying 
the  claims,  etc.,  existing  January  24,  1880,  against  the  firm  of 
N.  H.  Decker  &  Co.,  and  the  trustee  has  actually  paid  or 
accounted  to  Decker  for  that  balance.  The  trustee  has,  there- 
fore, performed  his  trust  in  full.  (  Yolkenintj  v.  DeGraef,  81 
N.  Y.  271.)  The  action  is  in  substance,  upon  an  account  stated ; 
if  the  complaint  states  any  cause  of  action,  it  is  one  which  the 
law  of  New  York  allows  to  be  tried  by  jury ;  and  the  denial 
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of  a  trial  by  jury  was  error  for  which  the  judgment  should  be 
reversed.  (Const.  K  Y.  art.  1,  §  2 ;  Hutchings  v.  Miner,  46 
K  Y.  460 ;  Whcelock  v.  Lee,  74  id.  498 ;  People  v.  A.  &  S. 
R.  R.  Co.,  57  id.  174;  Roberts  v.  Ely,  113  N.  Y.  132;. 
Cumberland  v.  Codrington,  3  Johns.  Ch.  261 ;  Lawrence  v. 
Fox,  20  K  Y.  268 ;  Coster  v.  Mayor,  etc.,  43  id.  411.) 

John  L.  Cadwalader  for  respondent  An  account  stated 
having  been  alleged  between  the  receiver  and  the  defendant 
in  the  complaint  and  admitted  in  the  answer  covering  all  the 
items  up  to  April,  1885,  and  a  balance  having  been  fixed  and 
settled,  no  allegation  being  made  of  mistake  or  fraud,  the 
accounts  between  the  parties  here  were  thus  made  final  and 
conclusive  and  cannot  be  reopened,  and  no  items  within  the 
period  indicated  in  the  complaint,  can  be  allowed  in  derogation 
of  the  account.  (Lochwood  v.  Thome,  18  N.  Y.  292 ;  Rowley 
v.  K  W.  Bank,  76  id.  618 ;  Samson  v.  Friedman,  102  id. 
699 ;  Volkening  v.  DeGraeff,  81  id.  270 ;  Rutty  v.  Personr 
20  J.  &  S.  329.)  Apart  from  the  account  stated,  and  on  the 
merits,  no  payments  whatever  in  derogation  of  the  account 
stated  were  shown.  (In  re  Ingersoll,  6  Duer,  375.)  The 
evidence  sought  to  be  introduced  by  defendant  as  to  his  pay- 
ments to  Decker,  and  conversations  with  him  was  all  incom- 
petent, and  was  properly  excluded.  (Code  Civ.  Pro.  §  829.)- 
The  evidence  excluded  by  the  court  as  to  Greenfield's  conver- 
sations with  N".  H.  Decker  concerning  the  $10,000  payable  to- 
him  and  those  concerning  the  $1,250  claimed  to  have  been 
paid  by  Greenfield,  and  the  checks  aggregating  that  sum ; 
concerning  the  checks  for  $200  and  for  $300,  and  con- 
cerning the  $1,500  claimed  to  have  been  paid  for  Decker's- 
team  was  all  clearly  within  the  prohibition  of  section  829 
of  the  Code.  (Taylor  v.  Mddrum,  6  Civ.  Pro.  Kep.  235  ; 
Adams  v.  Morrison,  113  N.  Y.  152,  157 ;  Mills  v.  Davisr 
Id.  243-250 ;  Nay  v.  CurUy,  Id.  575-578 ;  Lerche  v.  Brasher,. 
11  Civ.  Pro.  Rep.  423 ;  MaUoon  v.  Young,  45  K  Y.  696 ;. 
Resseguie  v.  Mason,  58  Barb.  89,  99;  Si?nmons  v.  Henry,  12 
Civ.  Pro.  Rep.  205.)    The  cause  of  action  set  forth  in  the 
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complaint  is  clearly  equitable,  and  was  triable  at  Special  Term. 
(Code  Civ.  Pro.  §§  968,  969 ;  Whiton  v.  Spring,  74  N.  Y.  171 ; 
Farwell  v.  L  cfe  T.  Bank,  90  id.  491 ;  MackeUer  v.  Rogers, 
109  id.  46.) 

Yann,  J.  The  assignment  from  Decker  to  Greenfield  and 
the  declaration  of  trust  by  the  latter  constituted  a  contract  to 
which  the  Produce  Bank  was  not  a  party.  Its  rights  were  not 
direct,  but  derivative.  It  was  not  a  creditor  of  Greenfield, 
but  of  Decker,  and  its  rights  against  the  former  were  derived 
through  the  latter  by  virtue  of  the  trust  contract.  It  could 
only  enforce  those  rights  by  enforcing  the  trust  upon  which 
they  depended.  It  could  enforce  the  trust  only  by  an  action 
to  compel  the  trustee  to  account  and  to  apply  the  moneys 
received  by  him  to  the  purposes  specified  in  the  declaration  of 
trust.  In  order  to  succeed  in  such  an  action  it  would  not  be 
enough  for  it  to  show  that  the  trustee  had  on  hand  moneys 
applicable  to  the  trust,  but  it  would  also  be  required  to  show 
that  it  had  a  status  to  maintain  the  action,  either  by  proof 
that  it  owned  a  claim  covered  by  the  trust,  or  that  it  had  owned 
such  a  claim  and  had  transferred  it  to  another,  but  was  still 
liable  over  as  indorser  or  surety.  Thus  the  plaintiff,  as  the 
legal  representative  of  the  Produce  Bank,  could  compel  an 
accounting  by  the  trustee  after  it  had  parted  with  its  claim  to 
the  Continental  Bank,  provided  it  still  remained  liable  to  the 
latter  for  the  payment  thereof.  Such  was  his  theory  in  bring- 
ing this  action,  so  far  as  it  is  disclosed  by  the  complaint,  and  it 
is  obvious  that  it  was  not  an  action  at  law  to  recover  a  definite 
sum  of  money,  but  a  suit  in  equity  to  enforce  a  trust,  by  com- 
pelling the  trustee  to  do  his  duty.  "  The  beneficiary,"  says 
Mr.  Pomeroy,  u  being  the  true  owner,  may  always,  by  means 
of  an  equitable  suit,  compel  the  trustee  to  convey  or  assign 
the  corpus  of  the  trust  property  and  to  account  for  and  pay 
over  the  rents,  profits,  issues  and  income  which  he  has  actually 
received,  or  in  general  which  he  might,  with  the  exercise  of 
reasonable  care  and  diligence,  have  received."  (Pomeroy's 
Eq.  Jur.  §  1058.) 
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The  same  learned  author  further  says:  "The  jurisdiction 
exists,  therefore,  and  it  is  well  established,  but  the  question 
arises,  since  there  is  a  similar  jurisdiction  at  law,  when  may  a 
suit  in  equity  for  an  accounting  be  brought?  This  question, 
of  course,  does  not  arise  in  those  cases  where  an  accounting  is 
decreed  as  an  incident  to  other  equitable  relief ;  nor  should  it 
arise  where  the  subject-matter  is  an  equitable  interest  or  estate, 
for  here  the  jurisdiction  should  be  exercised  as  a  necessary 
<jonsequence,  without  regard  to  legal  remedies."  (Id.  §  1420.) 
4i  No  precise  rule  can  be  laid  down  on  the  subject,  but  it  may 
be  stated  generally  that  in  all  cases  in  which  an  action  of 
account  would  be  the  proper  remedy  at  law,  and  in  all  cases 
where  a  trustee  is  a  party,  the  jurisdiction  of  a  court  of  equity 
over  accounts  is  undoubted."  (  Whiton  v.  Spring,  74  N.  Y. 
171 ;  Fanoell  v.  Importers  cfe  Traders'  Nat  Bank,  90  id. 
491 ;  1  Wait's  Actions  &  Defenses,  174.) 

This  action  was  not  based  upon  an  "  account  stated,"  within 
the  proper  meaning  of  that  term,  because  the  relation  ofv 
debtor  and  creditor  did  not  exist  between  Greenfield  and  ^ 
either  of  the  banks.  {Loekwood  v.  Thome,  18  N.  Y.  292  ;  1 
Am.  &  Eng.  Encly.  of  Law,  324.)  Mr.  Decker,  the  creator  of 
the  trust,  was  the  debtor,  the  banks  were  the  creditors  and 
beneficiaries,  while  the  trustee  was  the  executive  officer  o*f  the 
trust,  and  for  that  purpose  clothed  with  the  legal  title.  The 
statement  rendered  was  not  made  out  by  the  trustee,  although 
he  pronounced  it  correct.  It  was  important  as  evidence,  but 
not  controlling  as  a  basis  upon  which  to  found  an  action.  An 
admission  that  there  was  a  balance  on  hand,  did  not  admit  that 
the  plaintiff  had  any  interest  in  it,  or  that  it  belonged  to  any 
of  the  primary  beneficiaries,  for  it  was  consistent  with  owner- 
ship by  Decker,  the  ultimate  beneficiary.  As  was  said  by  the 
learned  General  Term,  it  "  was  but  an  incident  of  pleading 
and  proof  in  an  action  calling  for  the  application  of  the  ascer- 
tained balance  to  the  trust  purposes,"  but  "settled  nothing 
with  regard  to  the  extent  of  the  plaintiff's  demand  against 
the  ascertained  balance."  (Volkening  v.  DeGraaf,  81  N. 
T.  271.) 
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These  views  are  confirmed  by  the  demand  for  judgment, 
which,  although  not  decisive,  illustrates  the  theory  of  the 
action.  There  is  no  demand  for  the  recovery  of  any  sum  of 
money,  but  for  an  accounting  and  the  application  of  any  bal- 
ance found  due  to  the  purposes  of  the  trust.  We  think  that 
the  action  was  equitable  in  its  nature,  and  that  the  motion  and 
the  application  for  a  trial  by  jury  were  properly  denied. 

The  main  question  arising  upon  the  appeal  from  the  judg- 
ment is  whether  the  declaration  of  trust  embraces  notes  dis- 
counted after  its  date.  The  answer  to  this  question  must  be 
found  in  the  declaration  itself,  which  is  the  charter  defining- 
the  powers  of  the  trustee.  By  that  instrument  he  acknowl- 
edged that  he  was  trustee  for  a  single  purpose  only,  viz. :  To 
pay  out  of  the  moneys  received  under  the  contract  for  the 
Riverside  Drive  "  all  liens,  claims,  debts  and  demands  growing 
out  of  said  work  and  existing  against  the  firm  of  N.  H.  Decker 
&  Co.,  or  either  member  thereof  as  such,  by  reason  of  6aid 
work."  It  was  a  trust  to  receive  certain  moneys  and  to  make 
certain  payments  therefrom.  When  this  was  done,  the  powers 
of  the  trustee,  under  that  instrument,  were  ended,  and  his 
remaining  duty  was  to  account  to  Decker  for  all  moneys  so 
received,  and  to  pay  over  to  him  the  balance  remaining  after 
making  the  payments  which  formed  the  primary  object  of  the 
trust.  Although  the  theory  of  the  plaintiff,  according  to  his 
complaint,  was  that  the  trust  covered  simply  notes  discounted 
by  the  Produce  Bank  prior  to  January  24,  1880,  the  common 
date  of  the  assignment,  the  declaration  and  the  dissolution  of 
the  firm  of  N.  H.  Decker  &  Co.,  still  he  claimed  upon  the 
trial,  and  judgment  was  rendered  in  his  favor  on  the  theory, 
that  notes  discounted  after  that  date  were  also  included.  The 
expression  "growing  out  of  said  work"  would  support  either 
theory,  as  it  might  refer  with  propriety  to  the  past  or  the 
future,  or  both,  but  the  demands  to  be  paid  are  further  defined 
as  existing  demands.  By  this  is  meant  demands  existing  at  the 
date  of  the  instrument,  and  not  at  the  date  of  payment,  or  at 
any  indefinite  date  in  the  future.  Reference  is  not  made  to 
claims  thereafter  to  be  created,  but  to  those  existing  against 
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the  firm  that  day  dissolved,  or  either  member  thereof,  as  such. 
How  was  it  possible  for  a  claim  against  that  firm,  or  against 
either  member  thereof,  as  such,  to  be  created  after  the  firm 
had  been  dissolved?  If  original  discounts  were  afterwards 
made  by  the  Produce  Bank  for  Decker,  or  for  a  new  firm 
organized  by  him,  they  were  not  existing  demands  within  the 
meaning  of  the  declaration  of  trust,  and  could  not  be  paid  by 
the  trustee  without  further  authority  from  the  creator  of  the 
trust,  and  even  then  only  out  of  the  surplus  that  otherwise 
would  have  been  going  to  him  after  all  the  other  beneficiaries 
liad  been  satisfied.  The  contract  which  bounds  the  rights  of 
the  parties  does  not  refer  to  work  done  and  to  be  done,  or  to 
debts  created  and  to  be  created,  but  to  existing  debts  growing 
out  of  the  work.  It  does  not  appear  that  any  work  was  done 
after  the  date  of  the  trust  agreement,  which  does  not  suggest 
that  the  work  was  incomplete,  nor  contemplate  that  the  con- 
tract with  the  city,  if  in  any  respect  unperformed,  was  to  be 
completed  by  the  trustee.  It  was  not  a  trust  to  do  work  for 
the  city,  for  nothing  of  that  kind  is  mentioned,  and  the  assign- 
ment, as  recited  in  the  declaration,  was  "  of  certain  interests  in 
the  profits  and  proceeds  of  the  work  on  the  Riverside  avenue 
*  *  *  and  the  contract  therefor  "  with  the  city  authorities. 
On  the  other  hand,  as  already  suggested,  it  was  a  trust  simply 
to  receive,  apply  and  account,  and  the  application  was 
expressly  limited  to  claims  already  in  existence.  For  these 
reasons,  we  are  of  the  opinion  that  the  courts  below  miscon- 
strued the  declaration  of  trust,  and  as  it  may  appear  upon 
another  trial  that  Decker  consented  that  the  trust  should 
extend  to  debts  created  after  January  24,  1880,  we  do  not 
dismiss  the  complaint,  but  order  a  new  trial. 

The  order  denying  the  motion  for  a  trial  by  jury  should  be 
affirmed,  without  costs,  but  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  event. 

All  concur,  except  Bradley,  J.,  dissenting. 

Judgment  reversed  and  ordered  accordingly. 

Sickels — Vol.  LXXXII.         5 
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The  rule  prohibiting  a  party,  who  has  adopted  and  pursued  one  of  two 
remedies,  from  afterwards  availing  himself  of  the  other,  is  limited  to 
cases  where  the  two  remedies  are  inconsistent. 

Where,  therefore,  in  an  action  upon  one  of  several  promissory  notes  given 
by  the  maker  for  the  purchase-price  of  certain  property,  it  appeared  that, 
prior  to  the  maturity  of  any  of  the  notes,  the  vendors  had  commenced 
an  action  and  a  proceeding  in  another  state,  both  in  the  nature  of  pro- 
ceedings in  rem,  in  which  they  alleged  that  the  sale  was  induced  by 
fraudulent  representations  on  the  part  of  the  vendee,  and,  wherein,  they 
sought,  not  to  rescind  or  avoid  the  contract  of  sale,  but  to  recover  the 
purchase-price,  claiming  to  be  relieved  from  the  credit  given  because  of 
the  fraud,  held,  that  a  defense  to  the  action  could  not  effectually  rest 
upon  the  doctrine  of  election  of  remedies,  as  there  was  no  inconsistency 
between  the  remedies  sought,  the  purpose  of  all  being  simply  to  recover 
the  contract  price  for  the  goods  sold;  but  htld,  that  the  pendency  of  the 
other  proceedings  presumptively  operated  by  way  of  abatement  of  the 
present  action,  as  otherwise  plaintiffs  might  have  the  means  of  twice 
collecting  the  same  debt;  that  plaintiffs,  however,  might  show  that  such 
proceedings  had  been  discontinued,  or  that  neither  of  them  was  effectual 
to  procure  any  fund  to  apply  upon  their  claim,  or  to  satisfy  it  entirely. 

Plaintiffs  offered  to  prove  facts  showing  that  the  results  of  the  proceed- 
ings in  the  other  state  were  such  that  nothing  had  been  or  could  be 
realized  by  them  therefrom;  this  evidence  wras  excluded.     Held,  error. 

Crosstnan  v.  U.  JR.  Co.  (25  J.  &  S.  459),  reversed. 

(Argued  April  6,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  6,  1890,  which  denied  a  motion  for  a  new  trial  and 
ordered  a  judgment  in  favor  of  defendant  upon  a  verdict 
directed  by  the  court. 

The  plaintiffs,  partners  doing  business  in  the  firm  name  of 
W.  H.  Crossman  &  Bro.,  in  the  city  of  New  York,  about  the 
1st  of  May,  1888,  sold  and  delivered  to  the  defendant,  a  cor- 
poration of  the  state  of  New  York,  a  quantity  of  goods  at  the 
price  of  $9,309,  for  which  the  defendant  gave  them  its  three 
promissory  notes  of  May  5,  1888,  payable  to  the  order  of  the 
plaintiffs.     This  action  was  brought  upon  the  one  of  them 
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made  for  $3,166.61,  payable  at  four  months.  The. defense 
alleged  is,  that  before  any  of  the  notes  matured,  the  plaintiffs, 
by  bill  in  Chancery  in  the  state  of  New  Jersey  and  by  attach- 
ment in  the  Supreme  Court  of  that  state,  had  taken  proceed- 
ings founded  upon  alleged  fraud  in  the  purchase  by  the 
defendant ;  and  that  by  so  doing  the  plaintiffs  had  made  an 
election  of  remedy  inconsistent  with  that  of  this  action.  The 
trial  court  held  that  such  defense  was  established,  and  directed 
a  verdict  for  the  defendant.  Upon  that  subject  it  appears 
that  the  defendant  was  engaged  in  business  in  New  Jersey, 
and  that,  on  the  1st  of  August,  1888,  the  plaintiffs  instituted  a 
proceeding  by  attachment  in  the  Supreme  Court  of  that  state 
against  the  property  of  the  defendant,  and  that,  a  few  days 
after,  the  plaintiffs  filed  a  bill  in  Chancery  in  that  state  against 
the  defendant  as  an  insolvent  corporation,  alleging  its  insolv- 
ency and  its  indebtedness  to  the  plaintiffs  for  goods  obtained 
from  them ;  and  that  the  delivery  of  the  goods  to  it  was 
brought  about  by  fraud  in  that  the  president  of  the  defendant 
represented  to  the  plaintiffs  that  the  company  was  perfectly 
solvent,  by  which  the  plaintiffs  were  induced  to  deliver  the 
goods  and  take  the  promissory  notes,  which  they  "  bring  into 
court  and  tender  themselves  willing  to  surrender  under  the 
direction  of  the  court ; "  that  such  representations  were  untrue, 
as  the  corporation  was  then  insolvent  and  known  by  such 
president  to  be  so.  And  added  that  they  "  repudiate  the  con- 
tract and  would  take  back  the  materials  delivered,  if  it  were 
possible  to  do  so ; "  and  the  prayer  for  relief  was  that  a  receiver 
be  appointed  and  injunction  issue.  A  receiver  was  appointed, 
whose  duty  it  was  to  take  possession  of  all  the  property  of  the 
defendant  in  the  state  of  New  Jersey,  with  a  view  to  the 
ultimate  distribution  of  the  proceeds  amongst  its  creditors,  as 
provided  by  the  statute  of  that  state  relating  to  proceedings 
against  insolvent  corporations.  The  defendant  did  not  answer 
the  bill. 

Carlisle  Norwood,  Jr.,  for  appellants.     There  was  not  in  the 
present  case  a  prior  election  of  rights  by  the  plaintiffs,  which 
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precluded  their  recovery  in  the  form  of  action  herein  adopted. 
(Fowler  v.  B.  S.  Bank,  113  N.  Y.  450 ;  103  id.  27;  R  C.  F. 
Co.  v.  Ilersee,  33  Hun,  177  ;  Weigand  v.  Sichel,  4  Abb.  Ct. 
App.  Dec.  592.) 

Benjamin  Estes,  for  respondent  The  plaintiffs  have  elected 
their  remedy  in  the  actions  in  New  Jersey.  They  have  disaf- 
firmed and  repudiated  the  notes  over  there  and  got  their  remedy, 
and  now  seek  to  affirm  what  they  entirely  disaffirm  in  the  other 
actions.  This  they  cannot  do.  (Terry  v.  Mxinger,  121  N.  Y. 
267;  Conrow  v.  Little  115  id.  387,  393,  394;  Morris  v.  Rex- 
ford,  18  id.  556,  557;  MoUer  v.  Tuska,  87  id.  166,  169; 
Rodermund  v.  Clark,  46  id.  357 ;  Kennedy  v.  Thorp,  51  id. 
176  ;  Fmbree  v.  Hanna,  5  Johns.  101 ;  Bach  v.  TWA,  47  Hun, 
536.)  A  general  averment  as  to  the  law  in  another  state  is 
sufficient.  (Barclay  v.  Q.  M.  Co.,  6  Lans.  32 ;  HaUtead  v. 
Black,  17  Abb.  Pr.  227 ;  Roborge  v.  C.  V.  R.  R.  Co.,  18  Abb. 
[K  C]  367 ;  Code  Civ.  Pro.  §  546 ;  Kipp  v.  McKeon,  2  Civ. 
Pro.  Rep.  166.)  The  records  offered  by  defendant  were  prop- 
erly admitted.  (1  Greenl.  on  Ev.  [13th  ed.]  §§  501-508 ;  Foster 
v.  Trull,  12  Johns.  456 ;  Sutton  v.  Village,  3  Barb.  529  ;  Peck 
v.  Farington,  9  Wend.  44  ;  People  v.  Denison,  17  id.  312 ; 
Jackson  v.  Howard,  11  Johns.  434.)  The  plaintiffs'  counsel 
did  not,  at  the  conclusion  of  the  evidence,  and  before  or  at 
the  time  the  court  ordered  a  verdict  for  the  defendant,  nor  at 
any  time,  ask  the  court  to  submit  the  case,  or  any  questions 
in  the  case,  to  the  jury,  and  cannot,  therefore,  claim  that  an 
error  was  committed  in  taking  any  question  of  fact  from  the 
jury.  (Leggett  v.  Hyde,  58  N.  Y.  275  ;  Stratford  v.  Jones,  97 
id.  589 ;  Billon  v.  Cockcroft,  90  id.  649 ;  Ormes  v.  Dauchy, 
82  id.  443  ;  Johnston  v.  Trash,  40  Hun,  415,  417  ;  Mayor,  etc., 
v.  Sands,  39  id.  519 ;  Prevost  v.  MeEnoroe,  102  N".  Y.  650 ; 
52  id.  118.) 

Bradley,  J.  The  question  arises  whether  the  proceedings 
taken  by  the  plaintiffs  in  the  courts  of  New  Jersey  constituted 
an  election  of  remedy  inconsistent  with  that  which  they  seek 
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to  enforce  by  this  action  upon  the  note  taken  by  them  for  a 
portion  of  the  consideration  of  the  sale  of  the  goods,  which 
was  the  subject  of  those  proceedings  in  that  state.  Those  pro- 
ceedings were  taken  there  with  a  view  to  the  collection  of  the 
purchase-price  of  the  goods  sold,  and  such  price  is  represented 
by  the  notes.  The  rule  is  well  settled  that  when  a  party  has 
elected  to  adopt  and  has  pursued  one  of  two  inconsistent 
remedies  he  is  not  permitted  to  afterwards  avail  himself  of  the 
other.  In  Comyn's  Digest  "  Election  "  it  is  said :  "  If  a  man 
once  determines  his  election*  it  shall  be  determined  forever ; 
as  if  an  obligation  delivered  to  the  use  of  A.  be  refused  when 
he  is  first  informed  of  it,  he  cannot  afterwards  accept  it." 
And  the  same  author  adds :  "  But  where  an  election  is  of 
several  remedies,  if  he  chooses  one,  he  may  afterwards  have 
the  other  in  personal  cases,  as  where  he  has  election  of  several 
actions."  It  is  the  inconsistency  of  the  remedy  sought  with 
that  lie  has  before  adopted  and  pursued  which  determines  the 
right  of  a  party  as  between  them.  And  this,  as  the  conse- 
quence, is  founded  upon  the  principle  that  the  other  party 
may  otherwise  be  in  some  manner  prejudiced  in  respect  to  a 
defense  or  cause  of  action  by  the  abandonment  of  the  one  and 
resort  to  the  other  of  such  remedies.  But  whether  or  not 
that  is  the  effect  is  not  the  subject  of  inquiry.  In  the  case 
where  a  party  may  resort  either  to  an  action  upon  contract  or 
in  tort,  the  election  between  them  concludes  Mm.  And  the 
question  has  more  frequently  arisen  where  a  purchase  of 
property  is  obtained  by  fraud.  Then  after  the  seller  has 
elected  to  rescind  the  sale  and  has  proceeded  for  the  purpose 
of  recovery  of  the  property  or  for  its  conversion,  he  denies  to 
himself  the  right  to  abandon  that  remedy  and  seek  to  recover 
in  affirmance  of  the  sale ;  and  the  effect  is  the  same  when  his 
election  is  effectually  made  to  prosecute  for  recovery  of  the 
purchase-money  with  knowledge  of  the  fraud.  He  then  has 
lost  his  right  to  rescind  the  sale  and  reclaim  the  property. 
(Moller  v.  Taska,  87  N.  Y.  160;  Conrow  v.  Little,  115  id. 
387;  Terry  v.  Mnnger,  121  id.  162.)  And  the  same  rule  is 
applicable  to  other  cases  where  there  are  two  existing  and  sub- 
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stantially  inconsistent  remedies.  Then  the  adoption  and 
pursuit  of  one  of  them  excludes  from  the  party  the  benefit  of 
the  other.  (Rodermund  v.  Clark,  46  N.  Y.  854;  Fowler  v. 
Bowery  Savings  Bank,  113  id.  450;  Kennedy  v.  Thorp,  51 
id.  357;  Littlefield  v.  Brown,  1  Wend.  398.)  But  that  incom- 
patibility is  not  applicable  to  the  present  case.  The  attach- 
ment proceeding  in  New  Jersey  was  instituted  and  had  in 
affirmance  of  the  sale  of  the  goods,  to  collect  the  purchase 
money.  And  the  purpose  of  the  suit  in  chancery  there  was 
the  same.  Neither  was  founded  upon  recission  of  the  contract 
of  sale.  Pursuant  to  the  statute  of  that  state  under  which  the 
bill  was  filed  providing  for  proceedings  by  creditors  of  insol- 
vent corporations,  domestic  and  foreign,  the  plaintiffs  filed 
their  bill  and  caused  the  appointment  of  a  receiver  of  the 
property  of  the  insolvent  defendant.  It  is  true  that  in  the 
bill  they  alleged  fraud  on  the  part  of  the  defendant  in  making 
the  purchase,  and  offered  to  surrender  the  notes  under  the 
direction  of  the  court.  But  reference  must  be  had  to  the 
nature  of  the  bill,  in  view  of  its  purpose  and  of  the  statute 
under  which  it  was  filed,  to  determine  the  character  of  the 
suit.  It  is  seen  that  it  was  founded  upon  the  debt  arising  out 
of  the  sale  and  purchase  of  the  goods,  and  instituted  to  collect 
the  purchase  money.  The  consideration  of  the  sale  wras  what 
the  plaintiffs  sought  to  recover,  and  the  attachment  proceeding 
and  the  chancery  suit  were  in  the  nature  of  proceedings  in  rem 
for  that  purpose.  It  cannot,  therefore,  properly  be  said  that 
the  plaintiffs  sought  to  or  did  avoid  the  contract  of  sale,  but 
that  they  did,  for  the  purpose  of  an  earlier  remedy  to  obtain 
the  purchase-money,  seek  by  reason  of  the  alleged  f  mud  to  be 
relieved  from  the  credit  given.  This  did  not  have  the  effect 
to  otherwise  impair  the  contract  of  sale.  (  Weujand  v.  SicheU 
4  Abb.  Ct.  App.  Dec.  595 ;  3  Keyes,  120.)  In  the  suit  and 
proceedings  there,  as  in  the  action  here,  the  purpose  was  to 
recover  or  collect  the  price  for  which  the  goods  were  sold.  So 
far  there  is  no  inconsistency  of  remedy.  The  credit  was  there 
sought  to  be  repudiated  for  the  fraud  because  the  stipulated 
time  of  payment   had   not   then   expired.     This   action   was 
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brought  after  the  expiration  of  that  time,  and  is  founded  upon 
the  promise  of  the  defendant  furnished  by  its  note  to  pay  such 
amount  of  the  purchase-money.  The  giving  of  the  notes  was 
not  a  payment,  but  their  apparent  effect  was  a  suspension  of 
the  right  of  action  to  recover  it.  If  the  plaintiffs  had  recov- 
ered in  assumpsit  upon  the  implied  promise  to  pay  for  the 
goods,  the  amount  of  the  purchase-price,  they  would  have 
been  required  to  surrender  the  notes.  But  this  they  did  not 
do,  and  they  still  hold  the  note  in  question.  In  effect  it  is  an 
express  promise  to  pay  so  much  of  the  purchase-money.  It  is 
not  seen  how  the  remedy  by  this  action  is  inconsistent  with 
that  founded  upon  the  implied  promise  to  pay  for  the  goods ; 
the  practical  effect  is  the  same,  and  both  proceed  upon  the 
affirmance  of  the  sale.  While  the  action  upon  the  note  is  not 
consistent  with  the  repudiation  and  proceeding  in  disregard  of 
the  credit  in  the  courts  of  New  Jersey,  the  incompatibility  in 
practical  effect  had  relation  to  the  time  of  application  of 
remedy  and  not  substantially  to  its  nature  or  purpose.  The 
conclusion  follows  that  the  defense  cannot  effectually  rest  upon 
the  doctrine  of  election  of  remedies,  as  those  pursued  in  the 
New  Jersey  courts  were  not  inconsistent  in  their  purpose  and 
effect  with  that  of  this  action.  But  relief  from  that  defense 
does  not  necessarily  enable  the  plaintiffs  to  recover  here. 
When  it  appeared,  as  alleged,  that  the  plaintiffs  had  taken  the 
proceedings  by  attachment  and  in  the  chancery  suit  in  that 
state,  their  pendency  there,  presumptively  operated  by  way  of 
abatement  of  the  present  action,  else  the  plaintiffs  may  have 
had  the  means  of  twice  collecting  the  same  debt  against  the 
defendant.  (Emhree  v.  llanna,  5  John.  101.)  The  plaintiffs, 
however,  if  the  facts  permitted,  may  have  shown  that  those 
proceedings  had  been  discontinued  or,  as  they  did  not  charge 
the  defendant  personally  with  the  debt,  that  neither  of  them 
was  effectual  to  produce  any  fund  to  apply  upon  their  claim, 
or  that  they  could  be  productive  of  a  sum  applicable  to  it,  suffi- 
cient partially  only,  and  to  what  extent  to  satisfy  it.  The 
plaintiffs  offered  to  prove  that  the  attachment  proceeding  had 
been  discontinued,  also  offered  evidence  in  relation  to  proceed- 
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ings  founded  upon  the  chancery  suit  with  the  view,  as  claimed, 
of  making  it  appear  that  nothing  had  been  or  could  by  them, 
as  creditors  of  the  defendant,  be  realized  by  such  proceedings, 
and  that  such  suit  was  unproductive  through  the  action  of  the 
receiver  for  such  purpose.  Those  facts  were  essentially  import- 
ant, and  if  permitted  to  prove  them,  it  must,  for  the  purposes 
of  the  question  here,  be  assumed  that  they  would  have  been 
shown  by  evidence  legitimate  for  that  purpose.  The  exclusion 
of  the  evidence  so  offered  was  error,  and  for  that  reason  the 
judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 


Nelson  E.  Whitney,  Eespondent,  v.  The  Town  of 
Ticonderoga,  Appellant. 

In  the  provision  of  the  statute  making  towns  liable  "for  all  damages 
to  person  or  property  by  reason  of  defective  highways  or  bridges  in  such 
towns,  in  cases  which  the  commissioner  or  commissioners  of  highways  " 
were  liable  (§  1,  chap.  700,  Laws  of  1881),  the  words  "defective  high- 
ways "  are  used  in  reference  to  their  condition  for  public  travel,  and 
within  the  meaning  of  the  provision  a  highway  may  be  rendered  defective, 
no  less  by  an  obstruction  placed  in  it,  than  by  a  physical  disturbance  or 
injury  to  the  bed  of  the  roadway. 

Hewimn  v.  City  of  New  Haven  (34  Conn.  136),  distinguished. 

The  complaint  in  this  action  alleged  in  substance  that  defendant's  high- 
way commissioner  carelessly  placed  and  left  a  road  semper  in  a  high- 
way of  the  town,  that  plaintiff's  cart  in  which  he  was  traveling  in  the 
night  time  ran  against  the  same  and  he  was  thrown  out  and  injured.  The 
answer  admitted  that  the  scraper  was  the  property  of  the  town,  and 
alleged  that  defendant's  said  commissioner  of  highways  "  used  due  and 
proper  diligence  and  care  in  the  placing  and  leaving  of  said  scraper 
to  prevent  accident,  impediment  or  damage  to  passengers  with  horses 
and  vehicles."  The  pleadings  were  put  in  evidence.  Held,  that  subject 
to  the  qualification  stated  in  the  answer,  the  allegations  therein  might 
be  treated  as  an  admission  that  the  scraper  was  under  the  control  of  and 
was  left  in  the  highway  by  defendant's  commissioner  of  highways. 

Reported  below,  53  Hun,  214. 

(Argued  April  7,  1891;  decided  April  21,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  suffered  by  the  plaintiff  and  alleged  to  have  been 
occasioned  by  the  negligence  of  the  commissioner  of  highways 
of  the  defendant. 

It  appeared  that  on  the  evening  of  May  4,  1888,  the  plain- 
tiff, in  a  Frazer  cart,  drawn  by  a  horse  driven  by  him  in  Main 
street,  in  the  village  of  Ticonderoga,  was  thrown  out  and 
injured.  He  was  going  southerly,  and  after  crossing  a  bridge 
over  the  outlet  of  Lake  George,  he  pulled  a  little  to  the  right, 
the  horse  sprang  to  the  left,  the  wheel  struck  something  on  the 
right  and  the  left  wheel  locked  into  and  went  over  the  wheel 
of  another  vehicle  going  north.  He  was  thrown  out  to  the 
right  Upon  the  street  near  the  right  sidewalk  at  that  place 
was  a  road  scraper  used  for  working  highways.  It  was  an 
apparatus  having  four  wheels,  was  upward  of  four  feet  in 
width  and,  exclusive  of  the  pole,  something  more  than  seven 
feet  in  length.  The  end  of  the  pole  or  tongue  was  ninety  feet 
from  the  bridge,  and  the  north  end  of  the  Ixxly  of  the  scraper 
was  eleven  feet  further  south.  The  width  of  the  roadway  of 
the  bridge  was  eighteen  and  one-half  feet,  divided  into  two  tracks 
by  a  partition  timber  in  the  center ;  the  width  of  the  street 
for  ninety  feet  south  of  the  bridge  continued  about  the  same, 
and  there  it  commenced  to  widen  and  continued  to  do  so  until 
it  reached  the  width  of  sixty -six  feet  The  evidence  tended 
to  prove  that  at  the  place  where  the  body  of  the  scraper  was 
the  distance  between  the  sidewalks  was  about  thirty  feet,  but 
the  divergence  of  the  outer  line  was  on  the  east  side  only. 

Further  facts  appear  in  the  opinion. 

IZicfiard  L.  Hand  for  appellant.     No  ground  for  liability  on 

the  part  of  the  defendant  wras  shown.     (Laws  of  1881,  chap. 

700.)     There  being  no  evidence  of  any  defect  in  the  highway, 

no  liability  on  the  part  of  the  defendant  was  shown.     {People 
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vr  Town  Auditors,  74  K  Y.  310;  75  id.  316;  Whitakerv. 
Masterton,  106  id.  277 ;  Fitzgerald,  v.  Quann,  109  id.  441  ; 
Liay  v.  City  of  Manchester,  46  N.  II.  59 ;  LLewison  v.  City  of 
New  Haven  *  34  Conn.  136 ;  Hi, ton  v.  City  ofLmvell,  13  Gray, 
59;  Vinal  v.  Dorchester,  7  id.  421;  1  R  S.  501,503,  521, 
§§  1,  6,  102;  Farrnan  v.  Town  of  Ellington.,  46  Hun,  41; 
Smith  v.  Wright,  27  Barb  621.)  There  was  no  evidence  of 
any  negligence  on  the  part  of  the  defendant's  commissioner  of 
highways.  (1  R  S.  504,  §  11 ;  Wall  v.  B.  W.  W.  Co.,  18  X.  Y. 
119  ;  Youngs  v.  Kent,  46  id.  672  ;  Griffin  v.  L.  L  R.  R.  Co.y 
101  id.  348;  Vanderbilt  v.  Schreyer,  21  Hun,  537;  iVr.  tf. 
Bank  v.  !Kwft»0,  118  i\.  Y.  468 ;  Luby  v.  IL  R.  R.  R.  Co.y 
17  id.  131 ;  Tisdals  v.  D.  i&  IL.  C,  Co.,  116  id.  416 ;  Bidwell 
v.  Town  of  Murray,  40  Hun,  190.)  The  nonsuit  should  have 
been  granted  on  the  fourth  ground  of  the  motion  therefor,  viz. : 
Because  the  plaintiff's  injuries  were  caused  by  a  collision  with 
another  carriage  met  in  the  street,  and  the  road  machine  had 
no  connection  with  this  collision.  (Ring  v.  City  of  Cohoesy 
77  N.  Y.  83  ;  Searles  v.  M.  R.  R.  Co.,  101  id.  661 ;  Taylor  v. 
City  of  Yonkers,  105  id.  202 ;  Stacy  v.  Town  of  Phelps,  47 
Hun,  54.) 

Chester  B.  McLaughlin  for  respondent.  The  appeal  i& 
from  the  judgment  entered  upon  verdict,  and  it  must  be  deter- 
mined solely  upon  the  exceptions  taken  upon  the  trial.  {T. 
A.  R.  Li.  Co.  v.  Fbting,  100  X.  Y.  98 ;  Burke  v.'  Witherbeey 
98  id.  565 ;  Sweeney  t.  L\  &  J.  K  Co.,  101  id.  522 ;  Kenney 
v.  City  of  Cohoes,  100  id.  623.)  The  highway  in  question 
was  defective.  (Hume  v.  Mayor,  etc.,  74  JS".  Y.  273 ;  Liing 
v.  City  of  Cohoes,  77  id.  S3 ;  Eggleston  v.  C  T.  Co.,  18  Hun, 
146  ;  S2  X.  Y.  27S  ;  Champlin  v.  YilUige  of  L*enn  Yan,  34 
Hun,  33;  102  X.  Y.  680  ;  Lcory  v.  Tmvn  of  L)eerparl\  116 
id.  476;  Maxim  v.  Town  of  Champion,  50  Hun,  88;  119 
N.  Y.  626 ;  Embler  v.  Town  of  Wallki/l,  32  N.  Y.  S.  R  700 ; 
Ayer  v.  City  of  Xorwich,  12  Am.  Rep.  396 ;  Young  v.  City 
of  Xew  LLaven,  39  Conn.  337;  S.  &  R  on  Neg.  §  338; 
Pedrick  v.  Bailey,  12  Gray,  161 ;  Morse  v.  Richmond,  41  Vt. 
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435 ;  Winship  v.  Enfield,  42  K  H.  197 ;  Barilett  v.  Uoohstt* 
48  id.  18 ;  Burrell  v.  Taivn  of  Uneapher,  117  Penn.  St.  353; 
North  Menheim  v.  Arnold,  119  id.  380 ;  Grove  v.  CVty  o/- 
ifyrtf  TFayra^,  45  Ind.  429  ;  Foshey  v.  G7<?tt  Haven,  25  Wis. 
288 ;  PA*7?>  v.  Tbnw  of  Willow,  70  id.  6.)  The  highway 
was  defective  and  made  so  by  reason  of  the  negligence  of 
defendant's  commissioner  of  highways.  (Clark  v.  Dillon,  97 
N.  Y.  370;  Cornier  v.  Keese,  105  id.  043;  Trimmer  v.  Ilis- 
coek,  27  Hnn,  364;  Miller  v.  HcCloskey,  1  0.  P.  252;  Wag- 
goner v.  MUlington,  8  Hun,  142.)  If  the  ownership  and 
placing  of  the  scraper  in  the  highway  are  not  admitted  by  the 
pleadings,  then  there  is  abundant  evidence  to  sustain  the  ver- 
dict that  the  scraper  was  owned  by  the  town  and  was  placed 
in  the  highway  by  defendant's  commissioner.  (Mott  v.  C.  L 
Co.,  73  N.  Y.  543 ;  Pore  v.  AUis,  115  U.  S.  370 ;  C  R.  R. 
Co.  v.  Ohle,  111  id.  123.)  Even  if  plaintiif  was  thrown  from 
his  cart  by  colliding  with  the  wagon  going  in  the  opposite 
direction,  defendant  is  still  liable,  because  the1  defect  in  the 
road  was  the  proximate  and  immediate  cause  of  injury. 
{Ivory  v.  Town  of  Deerpark,  116  N.  Y.  486 ;  Ring  v.  City 
of  Cohoes,  77  id.  83.)  The  question  of  funds  could  not  be 
raised.  (BidweU  v.  Town  of  Murray,  40  Hun,  192  ;  IKnes 
v.  City  of  Loekport,  50  N.  Y.  236  ;  Hover  v.  Barkhoff,  44 
id.  113 ;  Warren  v.  Clement,  24  Hun,  472 ;  Bryant  v.  To'wn 
of  Randolph,  24  K  Y.  S.  R.  825 ;  Ivory  v.  T(/am  of  Deer- 
park,  116  N.  Y.  476.) 

Bradley,  J.  The  evidence  warranted  the  conclusion  that 
without  fault  of  the  plaintiff  his  injury  was  occasioned  by  the 
road  scraper  in  the  street  At  the  time  of  the  occurrence  it 
was  dark,  and  the  plaintiff  had  no  knowledge  that  the  machine 
was  there.  In  its  absence  the  street  was  suitable  for  driving 
up  near  to  the  sidewalk.  The  only  right  of  action  against  the 
defendant  is  that  furnished  by  the  statute  which  provides  that 
u  the  several  towns  in  this  state  shall  be  liable  to  any  person 
suffering  the  same,  for  all  damages  to  a  person  or  property  by 
reason  of  defective  highways  or  bridges  in  such  towns,  in  cases 
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which  the  commissioner  or  commissioners  of  highways  of  said 
towns  are  now  by  law  liable  therefor,  instead  of  such  commis- 
sioner or  commissioners  of  highways."  (L.  1881,  ch.  700,  §  1.) 
It  is  urged  on  the  part  of  the  defendant  that  the  street  in 
question  was  not  defective  within  the  meaning  of  the  statute, 
because  there  was  no  defect  in  the  bed  of  the  road.  It  is  true 
that  there  was  no  defect  in  the  structure  of  the  roadway,  but 
the  highway,  as  such,  was  in  a  defective  condition.  The  term 
"  defective  highways"  was  used  in  reference  to  their  condition 
for  public  travel  upon  them,  which  their  designation  as  high- 
ways imports,  and  in  view  of  the  purpose  for  which  they  are 
established  and  maintained.  And  the  impairment  of  a  highway 
for  public  use  may  be  no  less  such  by  an  obstruction  placed  in 
it  than  by  a  physical  disturbance  or  injury  to  the  bed  of  the 
roadway.  In  either  case  the  highway  is  in  a  defective  condi- 
tion, and  evidently  such  condition  is  within  the  meaning  of  the 
term  "  defective  highways,"  as  used  in  the  statute.  There  was 
nothing  contrary  to  these  views  in  the  doctrine  of  IlewtWm  v. 
City  of  Sew  Haven  (34  Conn.  136).  To  charge  the  defendant 
with  liability  in  the  present  case  it  was  essential  that  the  plain- 
tiffs injury  be  attributable  to  the  -negligence  of  the  commis- 
sioner of  highways  of  the  town  ;  and  whether  or  not  that  fact 
was  supported  is  the  main  question.  The  plaintiff  in  his  com- 
plaint alleged  in  substance  that  the  highway  commissioner 
carelessly  placed  and  left  the  scraper  in  the  highway  thus  caus- 
ing the  injury.  And  by  its  answer  the  defendant  alleged  that 
the  road  scraper  mentioned  in  the  complaint  was  the  property 
of  the  town  or  of  the  road  district  in  which  was  Main  street ; 
that  the  scraper  was  at  the  time  and  place  of  the  alleged  injury 
upon  the  west  line  of  the  highway  outside  the  portion  of  it 
travelled  by  teams ;  and  "  that  defendant's  said  commissioner 
of  highways  used  due  and  proper  diligence  and  care  in  the 
placing  and  leaving  of  said  scraper  to  prevent  accident,  impedi- 
ment or  danger  to  passengers  with  horses  and  vehicles  upon 
said  highway."  The  pleadings  were  put  in  evidence  at  the 
trial.  It  was  necessary  to  make  it  appear  that  the  commis- 
sioner left  the  machine  where  it  was  at  the  time  of  the  injury 
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or  caused  it  to  be  placed  there  or  knowing  it  was  at  that  place 
permitted  it  to  remain  there.  The  only  evidence  upon  that 
subject  in  addition  to  the  matters  alleged  in  the  answer  is  in 
the  fact  that  subsequent  to  the  accident  and  after  the  scraper 
had  been  removed  from  there  the  commissioner  pointed  out  to 
a  witness  the  place  where  it  was  in  the  highway  at  the  time  in 
question.  While  the  averment  in  the  answer  was  not  in  express 
terms  that  the  commissioner  put  the  scraper  at  that  particular 
place,  such  in  view  of  the  allegations  in  the  complaint  was 
fairly  its  import  notwithstanding  the  denial  by  the  answer, 
except  as  therein  admitted,  of  the  allegations  of  the  complaint. 
And  when  the  pleadings  took  their  place  with  other  evidence 
upon  the  trial,  the  question  whether  he  "  used  due  and  proper 
diligence  and  care  in  the  placing  and  leaving  "  the  machine 
there  was  subject  to  6uch  qualification  as  the  circumstances 
presented  by  the  evidence  might  furnish.  And  from  them  the 
conclusion  was  warranted  that  the  requisite  care  was  not  and 
could  not  have  been  observed  for  the  safety  of  public  travel 
in  leaving  the  scraper  at  that  place  in  the  highway.  If  the 
commissioner  did  not  have  the  control  of  the  scraper  and  had 
not  caused  it  to  be  placed  and  left  where  it  was  at  the  time  of 
the  plaintiffs  injury,  there  was  no  occasion  for  the  defendant 
to  insert  in  its  answer  the  matter  before  mentioned  in  that 
respect.  The  allegation  was  such  as  to  relieve  the  defendant 
and  its  supervisor,  who  verified  the  answer,  from  the  imputa- 
tion of  denial  of  the  fact  that  the  scraper  was  left  there  by  the 
commissioner.  And  subject  to  the  qualification  stated  in  con- 
nection with  it,  the  allegation  may  be  treated  as  an  admission 
that  it  was  left  at  that  place  by  him.  (People  v.  Northern 
Railroad  Co.,  42  N.  Y.  217 ;  Clark  v.  Dillon,  97  id.  371.) 

Then,  as  the  commissioner  had  the  care  and  superintendence 
of  the  highways  in  the  town,  and  was  charged  with  the  duty 
of  giving  directions  for  repairing  them  and  of  causing  them 
to  be  kept  in  repair  (1  R  S.  501,  §  1),  and,  as  the  scraper 
belonged  to  the  town,  or  one  of  its  road  districts,  and  was 
employed  in  working  the  highways,  it  may  properly  have  been 
under  his  control.     (L.  1883,  ch.  398 ;  L.  1886,  ch.  344.) 
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And  that  fact,  in  view  of  the  matter  so  alleged  in  the  defend- 
ant's answer,  tended  to  furnish  the  inference  that  the  commis- 
sioner had  the  control  of  the  machine  and  left  it  at  the  place 
in  question,  and  the  jury  were  permitted  to  consider,  by  way 
of  its  corroboration,  the  omission  of  the  defendant  to  call  him 
as  a  witness  or  to  offer  any  evidence  on  the  subject.  (Reynolds 
v.  SweeUer,  15  Gray,  78 ;  People  v.  Dylc,  21  K  Y.  578 ; 
Gordon  v.  People,  33  id.  501.) 

There  was  some  evidence  in  support  of  every  fact  essential 
to  recovery  by  the  plaintiff,  and  the  question  of  its  weight  is 
not  here  for  consideration. 

It  follows  that  there  was  no  error  in  the  denial  of  the  motion 
for  nonsuit. 

The  judgment  should  be  affirmed. 

All  concur,  except  Parker,  J.,  dissenting,  and  Potter  and 
Brown,  JJ.,  not  sitting. 

Judgment  affirmed. 


Anastasia  Brady,  Respondent,  v.  The  Manhattan  Railway 
Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff,  a  pas- 
senger upon  defendant's  elevated  railroad,  in  alighting  from  one  of  its 
cais,  by  slipping  between  the  platform  of  the  car  and  that  of  the  station, 
plaintiff  claimed  that  defendant  had  so  negligently  constructed  its  road 
as  to  leave  a  space  between  the  platform  and  its  cars  greater  than  was 
necessary  for  the  operation  of  the  road.  Plaintiff  was  allowed  to  prove, 
under  objection  and  exception,  the  happening  of  similar  accidents  at 
other  stations  upon  said  road,  without  giving  evidence  tending  to  show 
that  the  conditions  were  similar.     Held  (Vann,  J.,  dissenting),  error. 

It  st'im*  that  the  evidence  would  have  been  competent  if  evidence  had 
been  first  adduced  tending  to  show  that  the  conditions  were  similar. 

Boyce  v.  Manhattan  R.  Co,  (118  N.  Y.  814),  distinguished. 

(Argued  April  8,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
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entered  npon  an  order  made  June  3,  1889,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  after 
trial  of  issues  of  fact  before  a  jury,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Samuel  Blythe  Rogers  for  appellant.  The  case  should  not 
have  been  submitted  to  the  jury,  because  the  defendant  was 
not  guilty  of  negligence  in  maintaining  the  space  in  question. 
{Ryan  v.  M.  R.  Co.,  121  X.  Y.  126;  Steinway  v.  K  R.  Co., 
43  id.  123 ;  Smith  v.  i\r.  Y.  &  II.  R.  Co.,  19  id.  133  ;  Cald- 
well v.  JT.  Y.  S.  Co.,  47  id.  289  ;  Palmer  v.  P.  R.  R.  Co., 
Ill  id.  488;  Warren  v.  F.  R.  Co.,  8  Allen,  227;  Loftus  v. 
U.  F.  Co.,  84  K  Y.  455 ;  Dubois  v.  City  of  Kingston,  102 
id.  219.)  The  court  erred  in  refusing  to  charge  that  defend- 
ant was  entitled  to  a  verdict  if  the  space  was  less. than  five 
inches  wide.  (121  N.  Y.  135-137.)  Plaintiff  was  guilty  of 
contributory  negligence.  {Reynolds  v.  K.  Y.  C.  R.  R.  Co., 
58  N.  Y.  248 ;  Dubois  v.  City  of  Kingston,  102  id.  219 ; 
Hanrahan  v.  M.  R.  Co.,  53  Hun,  420 ;  Palmer  v.  P.  R.  R. 
Co.,  Ill  N.  Y.  488.)  The  learned  trial  judge  erred  in  admit- 
ting evidence  of  other  accidents  at  other  places  not  similar  to 
this  one.  {Laflin  v.  B.,  etc ,  R.  Co.,  106  X.  Y.  136 ;  Dougan 
v.  C  T.  Co.,. 56  id.  1,  7;  Loftus  v.  U.  F.  Co.,  84  id.  455, 
460 ;  Crocheron  v.  S.  I.  F.  Co.,  56  id.  656  ;  Fnglert  v.  Kruse, 
8  N.  Y.  S.  R.  375 ;  Gilrie  v.  City  of  Lockport,  33  id.  636 ; 
Fillo  v.  Jones,  2  Abb.  Ct.  App.  Dec.  121 ;  Quinlan  v.  City 
of  Utica,  11  Hun,  217 ;  74  N.  Y.  603.)  The  learned  trial 
judge  erred  in  admitting  testimony  that  the  appliance  which 
is  used  at  the  South  Ferry  station  would  be  practicable  at  this 
station  if  only  one  train  an  hour  were  run.  {I.  dk  S.  L.  R. 
R.  Co.  v.  Ilorst,  93  U.  S.  291 ;  Laflin  v.  B.,  etc.,  R.  Co.,  106 
N,  Y.  136;  Palmer  v.  I\  R.  Co.,  Ill  id.  488;  Kelly  v.  M. 
R.  Co.,  112  id.  118 ;  Ford  v.  L.,  etc.,  R.  Co.,  2  F.  &  F.  730 ; 
Warren  v.  F.  R.  R.  Co.,  8  Allen,  227;  Loftus  v.  U.  F.  Co., 
Si  N.  Y.  455 ;  Fuller  v.  Talbot,  23  111.  357.) 
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Patrick  A.  Hendrick  for  respondent  The  court  properly 
instructed  the  jury  as  to  the  degree  of  care  required  of  the 
defendant  towards  the  plaintiff,  namely,  "  ordinary  care.'* 
( Weston  v.  N.  Y.  F.  R.  R.  Co.,  73  K  Y.  595 ;  Hoffman  v. 
N.  Y.  C  R.  R.  Co.,  75  id.  005 ;  Doliecki  v.  Sharp,  88  id. 
203;  Boyce  v.  M.  R.  R.  Co.,  118  id.  314;  Timpson  v.  M. 
R.  R.  Co.,  52  Hun,  489 ;  Merwin  v.  M.  R.  R.  Co.,  48  id. 
608 ;  Tompkins  v.  X.  Y.  F.  Co.,  47  id.  227 ;  Ernst  v.  //.  R. 
R.  R.  Co.,  35  N.  Y.  40 ;  Griffin  v.  J\r.  Y.  C.  R.  R.  Co.,  40  id 
45 ;  Hickinbottom  v.  D.,  L.  de  W.  R.  R.  Co.,  15  K  Y.  S.  K. 
16.)  Testimony  as  to  prior  accidents  was  properly  received. 
{Quintan  v.  City  of  Utica,  11  Hun,  217;  Dougan  v.  C  T 
Co.,  56  N.  Y.  1 ;  Cleveland  y.  IV.  J.  S.  Co.,  68  id.  306 ;  Dis- 
trict of  Columbia  v.  Ames,  107  U.  S.  519.)  The  court  prop- 
erly submitted  to  the  jury  the  question  of  contributory  negli- 
gence, if  any,  on  the  part  of  the  plaintiff.  {Tompkins  v. 
F.  Y.  F  Co.,  49  Hun,  562 ;  Weston  v.  F.  R.  R.  Co.,  73 
K  Y.  595.) 

Parker,  J.  The  recovery  had  was  for  injuries  sustained  by 
the  plaintiff  while  stepping  off  defendant's  cars  to  the  plat- 
form at  the  station  situated  at  the  intersection  of  Third  avenue 
and  Forty-second  street. 

The  plaintiff  testified  that  after  the  train  had  stopped  in 
front  of  the  platform  of  the  station  for  the  exit  of  passengers 
the  doors  and  gates  of  the  car  in  which  she  had  been  riding 
were  opened  and  the  passengers  notified  to  leave  the  car; 
that  thereupon,  preceded  by  one  of  her  companions,  she 
attempted  to  pass  from  the  car  to  the  platform,  but  in  so  doing 
stepped  between  the  platform  of  the  car  and  the  platform  of 
the  station  and  fell  with  great  force,  and  as  a  result  one  leg 
was  broken  and  other  severe  injuries  sustained. 

The  plaintiffs  contention  on  the  trial  was  that  this  accident 
was  wholly  due  to  the  negligence  of  the  defendant  in  that  it 
so  constructed  the  platform  as  to  cause  a  space  of  greater 
width  between  the  car  and  the  station  platform  than  was  neces- 
sary for  the  operation  of  its  trains,  and  that  by  reason  thereof 
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it  was  unsafe  and  dangerous  to  passengers  passing  to  and  from 
the  station  platform  and  the  cars. 

"With  the  avowed  object  of  showing  that  such  space  was 
unsafe  and  dangerous  to  passengers,  and  also  for  the  purpose 
of  charging  the  defendant  with  notice  of  the  dangerous  char- 
acter of  the  facilities  provided  for  the  entrance  and  exit  of 
passengers,  the  plaintiff  gave  evidence  tending  to  show  the 
happening  of  accidents  at  other  stations  on  the  elevated  roads. 

Whether  some  of  the  evidence  thus  adduced  was  improperly 
received  we  shall  now  consider. 

Against  the  defendant's  objection  and  exception,  the  witness 
Higgins  was  permitted  to  testify:  "Q.  Prior  to  March  16, 
1887,  had  you  ever  in  passing  from  the  elevated  cars  to  an 
elevated  station  platform  yourself  stepped  between  the  plat- 
form ?  A.  Yes,  sir.  Q.  At  what  station  was  it  ?  A.  Fifty- 
third  street  and  Eighth  avenue.  *  *  *  At  Fifty-third 
street  and  Eighth  avenue  the  station  platform  is  practically  a 
straight  line ;  I  observed  the  distance  that  existed  between  the 
car  platform  and  the  station  platform  on  the  occasion  when  I 
passed  through.  Q.  From  your  recollection  and  observation 
at  that  time,  what  was  the  distance  ?  (Referring  to  width  of 
space  between  car  and  platform.)  A.  Between  eight  and  nine 
inches." 

The  witness  Spatz  also  testified  :  "  Q.  State  whether  or  not 
prior  to  March  16,  1887,  you  knew  of  any  person  in  passing 
from  the  cars  to  the  station  platform,  or  from  the  station  plat- 
form to  the  cars,  to  step  into  the  space  between  the  station 
platform  and  the  platform  of  the  car  ?  A.  Yes,  sir.  Q.  Where 
and  when?  A.  Seventy-sixth  street  and  Third  avenue. 
Q.  Whereabouts  and  how  often  ?  A.  In  different  stations ; 
in  different  times ;  in  different  months.  Q.  If  you  can  remem- 
ber any  one  station  or  any  one  time,  give  us  that  time  and 
place?  A.  Franklin  Square;  the  platform  there  which 
adjoins  the  car  platform  is  not  a  straight  line.  Q.  How  wide 
was  the  distance  between  the  station  platform  and  the  car 
platform  where  that  occurred  ?  A.  I  should  say  from  six  to 
eight  inches.  Q.  Before  March  16,  1887,  state  some  one  case 
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when  a  person  stepped  between  the  car  platform  and  the 
station  platform  ?  A.  At  Chatham  square ;  as  far  as  I  can 
recollect  that  was  about  March,  1887  ;  I  cannot  remember  now 
whether  it  was  before  the  sixteenth  of  March ;  it  was  in 
March  or  in  that  direction  ;  I  think  it  was  in  the  early  part  of 
the  month ;  that  is  the  best  of  my  remembrance ;  yes,  sir.  * 
Q.  And  is  the  platform  of  that  Chatham  square  station  a 
straight  line  ?  A.  No,  sir."  The  witness  further  testified  that 
he  was  unable  to  remember  any  other  case  occurring  before 
that  time. 

It  was  proper  for  the  plaintiff  to  show  the  occurrence  of 
other  accidents  at  the  station  where  the  accident  happened,  for 
the  purpose  of  making  it  appear  that  the  defendant  had  been 
warned  of  the  dangerous  character  of  the  facilities  provided 
by  it  for  the  exit  of  passengers,  if  dangerous  they  were.  But 
it  was  not  proper  to  prove  the  happening  of  accidents  at  other 
stations  in  the  absence  of  evidence  tending  to  show  that  the 
conditions  were  similar.  The  details  of  the  accidents  testified 
to,  with  the  exception  of  the  individual  case  of  the  witness 
Higgins,  were  not  given,  whether  they  occurred  in  the  day- 
time or  during  the  night,  whether  the  stations  were  light  or 
dark,  and  the  platform  of  the  car  slippery  or  not,  does  not 
appear.  It  does  not  even  appear  that  the  distance  between 
the  platform  of  the  car  and  the  platform  of  the  station  was 
the  same  at  the  other  stations  where  accidents  are  alleged  to 
have  occurred  as  at  the  station  in  question.  Indeed,  it  affirma- 
tively appears  that  the  space  was  of  greater  width  at  two  of 
the  stations  than  at  the  station  in  question,  where  it  did  not 
exceed  five  inches.  One  of  the  plaintiffs  witnesses,  testifying 
with  reference  to  the  distance  between  the  platforms  of  the 
cars  and  the  station  platforms,  said  that  "  none  came  up  very 
close.  The  nearest,  as  near  as  I  could  judge,  from  three  to 
four  inches.  Some  stations  came  nearer  and  some  farther. 
On  the  different  construction  of  cars  used  by  them  at  that 
time,  the  space  allowed  between  the  station  platform  and  the 
car  platform  differed.  Some  were  wider  than  others."  Again, 
when  stations  are  built  on  a  curve,  each  car,  as  it  stops,  touches 
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the  curve  at  a  tangent,  so  that  while  the  middle  part  of  a  car 
may  be  within  ojie  or  two  inches  of  the  platform,  the  ends 
will  be  several  inches  therefrom,  and  in  such  cases  the  width 
of  the  space  between  the  car  platform  and  the  station  platform 
is  greater  than  when  the  station  is  on  a  straight  line,  and  two 
of  the  accidents  testified  to  occurred  at  stations  thus  situated. 

In  Boyce  v.  Manhattan  Baihoay  Company  (118  N.  T. 
314),  the  plaintiff  stepped  into  an  open  space  between  the  plat- 
form of  a  car  and  the  station  platform  which  was  built  on  a 
curve.  It  appeared  that  the  width  of  such  space  was  about 
fourteen  inches,  and  this  court  affirmed  the  judgment  recov- 
ered, not  on  the  ground  that  the  space  was  greater  than  neces- 
sary, owing  to  the  peculiarities  of  the  station,  but  because  the 
jury  were  authorized  to  find  that  precautions  adapted  to  the 
situation  had  not  been  taken  by  the  defendant,  it  appearing, 
among  other  things,  that  the  jury  were  authorized  to  find  that 
the  unguarded  space  had  not  been  suitably  lighted  so  as  to 
enable  the  passenger  to  see  it  and  thus  avoid  the  danger.  It 
would  not  be  contended  for  a  moment  that  evidence  of  such 
an  accident  as  is  described  in  the  Boyce  case  would  be  admis- 
sible in  a  case  like  the  one  before  us  for  any  purpose.  But 
the  stations  at  Franklin  Square  and  at  Chatham  Square,  two  of 
the  stations  designated  by  the  witness  Spatz  as  places  where 
accidents  had  happened,  were,  as  testified  to  by  him,  stations 
where  the  car  platform  is  not  on  a  straight  line,  and,  for  aught 
that  appears,  the  evidence  as  to  such  accidents  is  as  objection- 
able as  would  have  been  proof  of  the  Boyce  injury  if  offered 
for  the  same  purpose. 

Proof  of  the  happening  of  a  prior  accident  in  the  same 
place  has  frequently  been  held  to  be  competent  upon  the 
ground  that  it  tends  to  show  that,  tested  by  actual  use,  the 
place  of  the  accident  has  been  demonstrated  to  be  unsafe  and 
dangerous,  but  our  attention  has  not  been  called  to  a  case 
where  proof  of  the  occurrence  of  an  accident  in  some  other 
place  has  been  held  to  be  proper  for  that  purpose.  We  think, 
however,  that  in  a  case  like  that  before  us,  the  evidence  may 
become  proper  where  evidence  is  first  adduced  tending  to  show 
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that  the  conditions  are  similar.  If,  for  instance,  the  platform 
of  the  station  at  Franklin  Square  had  been  on  a  straight  line 
as  in  this  case,  and  the  distance  from  the  station  platform  to 
the  car  the  same  as  here,  we  see  no  reason  why  evidence  of 
accidents  occurring  there  should  not  be  received,  if  of  such  a 
character  as  would  render  evidence  thereof  competent  had  they 
occurred  at  the  station  in  question. 

As  the  views  expressed  call  for  a  reversal  of  the  judgment, 
we  need  not  consider  the  other  questions  presented  by  the 
appellant. 

The  judgment  should  be  reversed. 

Yaks,  J.  (dissenting).  I  dissent  upon  the  ground  that  it 
was  the  duty  of  the  defendant  to  use  due  care  to  protect  its 
passengers,  not  only  from  dangers  that  were  known,  but  also 
from  such  as  could  reasonably  be  apprehended.  I  think  that 
the  evidence  in  question  was  competent  to  prove  notice  to  the 
defendant  of  the  general  nature  of  the  danger  to  be  guarded 
against  at  all  of  its  stations  and  to  prevent  it  from  taking  the 
position  that  no  such  accident  had  ever  happened  before, 
although  many  persons  had  daily  used  the  means  provided  for 
entrance  and  exit.  (Dougan  v.  Champlain  Transportation 
Co.,  56  N.'  Y.  1,  7 ;  Cleveland  v.  New  Jersey  Steamboat  Co., 
68  id.  306,  313 ;  Loftus  v.  Union  Ferry  Co.,  84  id.  455,  459, 
460 ;  Hubbell  v.  City  of  Tonkers,  104  id.  434,  439 ;  Lafflin 
v.  Buffalo  <&  Southwestern  E.  E.  Co.,  106  id.  136,  139; 
McGovem  v.  Central  Vermont  E.  E.  Co.,  123  id.  280,  287 ; 
Quintan  v.  City  of  Utica,  11  Hun,  219 ;  &  C,  74  K  Y.  603.) 
For  that  purpose  evidence  that  the  conditions  were  substan- 
tially identical  should  not  be  required,  but  proof  of  general 
similarity  should  be  deemed  sufficient. 

All  concur  with  Parker,  J.,  except  Vann,  J.,  dissenting. 

Judgment  reversed. 
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While  the  mortgagee  of  chattels  is  deemed  to  be  the  owner  and  has  the         wff  482; 

right  to  reduce  them  to  possession,  the  mortgagor  has  the  right  to        I    127     58 

redeem  before  sale  or  to  receive  the  surplus,  if  any,  that  shall  arise  upon        '   161   ^ 

a  sale. 

This  interest  is  assignable  and  passes,  under  a  general  assignment  for  the 
benefit  of  creditors,  to  the  assignee. 

While  the  commencement  of  an  action  in  the  nature  of  a  creditor's  bill 
creates  a  lien  upon  the  choses  in  action  and  equitable  assets  of  the  judg- 
ment debtor,  it  does  not  create  a  lien  upon  his  tangible  personal  prop- 
erty subject  to  levy  under  execution,  unless  the  creditor  procures  the 
appointment  of  a  receiver. 

A  creditor  can  only  avail  himself  of  the  omission  to  file  a  chattel  mortgage 
when  he  has  a  judgment  and  proceeds  under  it  to  obtain  a  lien  upon  the 
mortgaged  property,  either  by  the  levy  of  an  execution  or  the  commence- 
ment of  an  action  in  which  he  obtains  the  appointment  of  a  receiver. 

In  an  action  to  set  aside  a  general  assignment  for  the  benefit  of  creditors 
and  two  chattel  mortgages  executed  by  the  assignors,  it  appeared  that 
the  assignment  was  recorded  on  the  same  day,  but  after  the  filing  of 
said  chattel  mortgages;  one  of  them  was  executed  about  a  year  and  nine 
months,  the  other  about  eleven  months  before  they  were  filed.  The 
assignment  preferred  a  debt  to  one  of  said  mortgagees  and  stated  that 
she  held  the  mortgage  as  collateral  security,  subject  to  the  other  mort- 
gage which  was  prior  thereto.  The  assignors  delivered  to  the  assignee 
all  the  property,  including  that  covered  by  said  mortgages,  and  in  the 
inventory  and  schedules  subsequently  filed  stated  that  the  debts  of  said 
mortgagees  were  secured  by  said  mortgages,  and  the  chattels  described 
in  them  were  covered  by  them.  The  court  found  that  the  mortgages 
and  assignment  were  made  in  good  faith,  without  any  intent  to  hinder, 
delay  or  defraud  the  creditors  of  the  assignors.  Plaintiff  claimed  that 
the  mortgages  were  void,  not  having  been  filed  as  required  by  the  stat- 
ute, and  that  as  the  assignment  treated  them  as  valid,  it  was  fraudulent. 
Held,  untenable;  that  considering  the  mortgages  were  void  as  to  creditors, 
as  between  the  mortgagors  and  mortgagees,  they  were  valid  and  subsist- 
ing liens,  and  whatever  interest  the  mortgagors  had  passed  under  the 
assignment  to  the  assignee;  and  that  plaintiffs  having  neglected  to 
avail  themselves  of  the  means  provided  by  statute  for  the  payment  of 
their  claims  until  the  mortgagors  had  transferred  their  interest  to  the 
assignee,  the  latter  acquired  a  superior  right  and  took  the  interest  in 
trust  for  all  the  creditors. 

(Argued  April  9,  1891;  decided  April  28,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  20,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants  dismissing  the  complaint,  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

D.  C.  Stoddard  for  appellant.  The  assignment  was  void. 
(Bingham  v.  TiUinghast,  13  N.  Y.  215  ;  Jessup  v.  Hulse,  21 
id.  168;  O.  L.  &  C  Bank  v.  Talcott,  19  id.  146  ;  Bingham 
v.  TiUinghast,  15  Barb.  618 ;  Zoos  v.  Wilkinson,  110  N.  Y. 
195  ;  Chopin  v.  Thompson,  89  id.  270-279  ;  Coleman  v.  Beany 
1  Abb.  Ct.  App.  Dec.  394 ;  Harrison  v.  Wilkin,  69  N.  Y. 
412  ;  Decker  v.  Judson,  16  id.  439 ;  Cocks  v.  Barker*,  49  id. 
107 ;  Golden  v.  Cornell,  3  Johns.  Cas.  174 ;  Torrey  v.  Bank 
of  Orleans,  9  Paige,  649-659  ;  Denagee  v.  Legg,  18  Barb.  14- 
20 ;  Jackson  v.  Parkhurst,  9  Wend.  209  ;  Chautauqua  Bank 
v.  Pisley,  4  Den.  480-486 ;  Jackson  v.  Thompson,  6  Cow. 
178-180 ;  Esterbrook  v.  Savage,  21  Hun,  145-153 ;  3  Washb. 
on  Real  Estate  [4th  ed.],  99-106  ;  1  Greenl.  on  Ev.  [3d  ed.] 
29,  §  23  ;  Talcott  v.  Hess,  31  Hun,  283,  284 ;  Terry  v.  Butler, 
43  Barb.  395,  397,  398 ;  In  re  Thompson,  30  Hun,  195,  197, 
198 ;  Mack  v.  Phelan,  92  N.  Y.  25.)  The  two  chattel  mort- 
gages were  void  as  against  the  plaintiffs  debt  for  non-filing ; 
and  as  the  assignment  cannot  be  executed  without  devoting 
the  mortgaged  property  to  their  payment,  it  is  void  as  contra- 
vening the  statute  requiring  all  such  securities  to  be  filed.  (3 
R.  S.  2249,  §  1 ;  Eli  v.  Connelly,  19  N.  Y.  496,  498,  499 ; 
Porter  v.  Parmalee,  52  id.  185,  187,  188 ;  Steele  v.  Benham, 
84  id.  634-640 ;  Tlwmpson  v.  Van  Vetchen,  27  id.  568,  581, 
582,  583;  ParshaU  v.  Egert,  54  id.  18-22;  Southard  v.  Ben- 
ner,  72  id.  424,  426,  431,  432 ;  Clark  v.  Gilbert,  14  Wkly.  Dig. 
241,  243;  Dutchie  v.  Swartwood,  15  Hun,  31;  Stimsmi  v. 
Weigley,  86  N.  Y.  332,  338,  339 ;  C.  P.  P.  Co.  v.  Dammy 
48  Hun,  508,  511;  Jones  v.  Graham,  77  N.  Y.  628;  Van 
Jlousen  v.  Radcliffe,  17  id.  580 ;  Ilayman  v.  Jo?ies,  7  Hun, 
238,  239 ;  Peed  vl  Gannon,  50  N.  Y.  345,  348,  349,  350,  351 ; 
Williamson  v.  Brown,  15  id.  354 ;  Baker  v.  Bliss,  39  id.  70; 
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EUis  v.  Horman,  90  id.  466, 473, 474, 475 ;  Mack  v.  Phdan, 
92  id.  20,  26,  27 ;  Babeock  v.  EcUes,  24  id.  623,  632;  Edgell 
v.  Hart,  9  id.  213,  216,  217 ;  Cunningham  v.  Freeborn,  11 
Wend.  241 ;  Coleman  v.  Burr,  93  N.  Y.  17-31 ;  Kavenagh 
v.  Bechmth,  44  Barb.  192,  194,  195 ;  Murtha  v.  Curley,  90 
N.  T.  372.)  Aside  from  the  statements  in  the  assignment  and 
inventory  as  to  these  mortgages,  the  plaintiff  has  a  good  cause 
of  action  against  the  defendants  to  set  aside  such  mortgages  as 
void  as  to  his  debt  for  not  being  filed  under  the  statute ;  and 
to  have  the  mortgaged  property  or  its  avails  to  the  extent  of 
the  interests  of  said  mortgagees  in  it  applied  to  the  payment 
of  such  debt  Such  assignment  is  not  an  obstacle  in  the 
way  of  such  remedy.  {Par shall  v.  Eggert,  54  N.  Y.  18,  23 ; 
Judson  v.  Easton,  58  id.  664 ;  Bragelman  v.  Dane,  69  id.  69- 
74 ;  MaMeson  v.  Baucus,  1  id.  295,  297 ;  Stewart  v.  Slater,  6 
Duer,  85-99;  Hersey  v.  Porter,  100  N.  Y.  403-468;  Fuller 
v.  Acker,  1  Hill,  473-475;  Battes  v.  Ochsler,  3  Keyes.  212, 
219 ;  Galen  v.  Brown,  22  N.  Y.  37-39 ;  Hall  v.  Sampson,  35 
id.  274 ;  Bishop  on  Ins.  Debt.  §§  292,  293 ;  Harris  v.  Pratt, 
17  N.  Y.  249 ;  Menagh  v.  Whitwell,  52  id.  146 ;  Ransom  v. 
Van  De  Venter,  41  Barb.  307.)  The  argument  that  the  plain- 
tiff was  not  in  a  position  to  maintain  the  action  unless  he  could 
have  the  assignment  set  aside,  is  erroneous.  (Collins7  Case,  12 
Black.  448 ;  Southard  v.  Brenner,  72  N.  Y.  424-428 ;  Stewart 
v.  Piatt,  101  U.  S.  731 ;  BaU  v.  Shafter,  26  Hun,  253,  254 ; 
.Chrisfield  v.  Bogardus,  18  Abb.  [N.  G]  334,  335,  336,  337 ; 
JT.  C  Bank  v.  Lord,  33  Hun,  557,  564 ;  Stewart  v.  Cole,  43 
id.  164 ;  Van  Housen  v.  Raddiffe,  17  K  Y.  580  ;  DoHhy  v. 
Servis,  46  Hun,  628-630  ;  Sullivan  v.  Miller,  106  N.  Y.  635, 
642,  644 ;  In  re  Cornell,  110  id.  351 ;  Harvey  v.  McDoweUy 
113  id.  526 ;  Loos  v.  Wilkinson,  110  id.  195  ;  Potts  v.  Hart, 
99  id.  168 ;  Murtha  v.  Curley,  90  id.  372.) 

A.  M.  Mills  for  respondent  Sheard.  The  general  assign- 
ment for  the  benefit  of  creditors  made  by  Samuel  S.  Lowery 
and  George  M.  Lowery,  is  valid.  (Bernheimer  v.  Rind* 
Jcopf,  116  N.  Y.  428;    Crook  v.    Rindskopf,  105  id.  476; 
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McCarthy  v.  Walsh,  51  id.  626;  Jay  cox  v.  Caldwell,  Id. 
395 ;  Carpenter  v.  Underwood,  19  id.  520 ;  Shulte  v.  Hoag- 
land,  85  id.  465  ;  Whiting  v.  Keown,  11  Barb.  198 ;  Smith  v. 
Ferine,  121  N.  Y.  376, 385 ;  P^  v.  Lott,  17  id.  478  ;  Tuerrn- 
v.  Jay  cox,  A0  id.  470  ;  Holmes  v.  Hubbard,  60  id.  185  ;  J5i/*i- 
gTvmtf  Bank  v.  Roche,  93  id.  374 ;  Coyne  v.  IF<?aw?r,  84  id. 
390  ;  Bobbins  v.  Betcher,  104  id.  575 ;  Bagley  v.  itow*?,  105 
id.  171 ;  Laws  of  1858,  chap.  314;  Mumper  v.  Bushmore,79 
N.  Y.  19  ;  SforS  v.  ifattw,  90  id.  275  ;  iWtt?S  v.  Spawns,  105 
id.  1 ;  Warner  v.  Jeffrey,  96  id.  248.)  In  the  presence  of  this 
general  assignment  the  plaintiff  cannot  maintain  this  action  to 
set  aside  the  mortgage  of  defendant  Sheard.  (Code  Civ.  Pro. 
§  1871 ;  Spring  v.  Short,  90  K  Y.  538 ;  Leonard  v.  Clayton, 
26  Hun,  288 ;  People  ex  rel.  v.  Bacon,  99  K  Y.  275  ;  Crouse 
v.  Frothingham,  97  id.  105 ;  ChUds  v.  Kendall,  30  Hun,  228 ; 
101  N.  Y.  625 ;  Wheeler  v.  Lawson,  103  id.  40 ;  i?a/ijfc  v. 
Lord,  33  Hun,  557 ;  SicUivan  v.  Jfi^  40  id.  516 ;  106  N.  Y. 
635  ;  Z#0$  v.  Wilkinson,  110  id.  209 ;  Letchingberg  v.  Zfertf- 
/Mdfer,  103  id.  303 ;  Laws  of  1858,  chap.  314 ;  Gerry  v.  Gerry, 
63  N.  Y.  252  ;  Southard  v.  Benner,  72  id.  426  ;  Fox  v.  Moyer, 
54  id.  125  ;  Evans  v.  ZKK,  18  Hun,  464 ;  Stoddard  v.  Zteni- 
son,  38  How.  Pr.  302 ;  King  v.  Fim  Ffe<#,  109  N.  Y.  363 ; 
Steele  v.  Benham,  84  id.  634.) 

TF.  A.  Matteson  for  respondent  Harvey.  The  claim  that 
the  assignee  takes  the  property  only  subject  and  subordinate  to 
the  mortgages  held  by  Nora  K.  Lowery  and  Titus  Sheard ; 
in  other  words,  that  he  only  takes  what  property  is  left 
after  the  mortgages  are  taken  out  is  untenable.  (Steicart  v. 
Cole,  43  Hun,  164  ;  Ormes  v.  Dauchey,  82  N.  Y.  443 ;  ShuUz 
v.  Hoagland,  85  id.  464 ;  Curtis  v.  Gohey,  68  id.  300 ;  Lor- 
Ward  v.  Clyde,  86  id.  384 ;  Bagley  v.  Bowe,  105  id.  171 ; 
Crook  v.  Bindskopf,  105  id.  477.)  It  cannot  be  said,  as  a 
matter  of  law,  that  fraud  exists.  (McCarthy  v.  Kelly,  12 
Wkly.  Dig.  539.)  The  assignee  takes  all  the  assigned  property 
subject  to  such  valid  liens  as  may  exist,  and  stating  the  amount 
of  liens  and  deducting  them  from  the  value  of  the  property, 
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no  more  limits  the  rights  of  the  assignee  to  such  balance  than 
he  is  bound  by  the  statement  of  the  actual  value  of  the  prop- 
erty. (Turner  v.  Jay  cox,  40  N".  Y.  471 ;  Sullivan  v.  Miller ', 
40  Hun,  519.)  The  assignee  is  the  proper  party  to  bring  and 
maintain  this  action.  (25  Hun,  502,  504 ;  1  Burrill's  Law 
Diet.  519;  2  Kent's  Comm.  441;  Ceas  v.  Bromley,  18  Hun, 
187, 189  ;  3  R.  S.  [7th  ed.]  2328,  §  5  ;  Levin  v.  Russell,  42  N.  Y. 
251;  Divver  v.  McLaughlin,  2  Wend.  597;  Jennings  v. 
Carter,  Id.  446 ;  Reynold*  v.  Ellis,  34  Hun,  47  ;  103  N.  Y. 
124.)  If  the  court  should  hold  that  the  assignee  does  not 
stand  in  a  position  to  maintain  an  action  to  set  aside  the  mort- 
gages, we  think  the  creditor  can  maintain  it  and  reach  the 
mortgaged  property  without  setting  aside  the  assignment 
{Browndl  v.  Curtis,  10  Paige,  210 ;  Browning  v.  Hart,  6 
Barb.  91 ;  Leach  v.  Kelsey,  7  id.  466.)  If  the  court  should 
conclude  that  the  assignee  cannot  bring  the  suit,  because  the 
mortgage  is  simply  void  and  not  fraudulent,  and  that  the  cred- 
itor cannot  maintain  the  action  because  the  assignment  is  in  the 
way,  then  we  submit  that  affords  no  reason  why  the  assign- 
ment should  be  set  aside.  (Child*  v.  Kendall,  30  Hun,  228 ; 
101  N.  Y.  625;  Uauslet  v.  Vilmar,  76  id.  630.) 

William  K  Lewi*  for  respondent  Bryan.  The  general 
assignment  of  Samuel  S.  Lowery  and  George  M.  Lowery,  for 
the  benefit  of  their  creditors,  is  a  good  and  valid  assignment. 
{Jaycox  v.  Caldwell,  51  N.  Y.  395  ;  McCarthy  v.  Walsh,  Id. 
€26.)  The  judgment  of  the  court  below  must  be  sustained, 
unless  this  court  can  reach  no  other  conclusion  from  the  evi- 
dence given  upon  the  trial,  than  that  the  assignment  is  fraudu- 
lent. (Shidtz  v.  Iloagland,  85  N.  Y.  454;  Bernhimer  v. 
Rindskopf,  116  id.  228,  236.)  In  construing  the  assignment 
the  clear  and  broad  meaning,  intention  and  purpose  of  the 
instrument  should  be  given  it,  and  it  should  be  upheld. 
{Turner  v.  Jaycox,  40  N.  Y.  471,  473 ;  Crook  v.  Rindskopf, 
105  id.  476,  485 ;  Shultz  v.  Iloagland,  85  id.  464;  Lorillard 
v.  Clyde,  86  id.  384 ;  Bagley  v.  Bowe,  105  id.  171.) 
Sickels  —Vol.  LXXXII.        8 
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Haight,  J.  This  action  was  brought  by  the  plaintiff  as  a 
judgment  creditor  of  Samuel  S.  Lowery  and  George  M.  Lowery 
to  set  aside  a  general  assignment  for  the  benefit  of  creditors  and 
two  chattel  mortgages  made  by  them. 

Samuel  S.  and  George  N.  Lowery  were  copartners  doing 
business  under  the  firm  name  of  S.  S.  Lowery  &  Son,  and  on 
the  24th  day  of  December,  1883,  they  executed  and  delivered 
to  the  defendant  Sheard  a  chattel  mortgage  on  certain 
machinery  and  other  personal  property  owned  by  them  to  secure 
him  for  his  accomodation  indorsements  for  the  firm.  The 
mortgage  was  filed  August  24,  1885.  The  defendant  Sheard 
at  their  request  indorsed  the  notes  of  the  firm  to  the  amount 
of  fifteen  thousand  dollars  which  notes  at  their  maturity  were 
protested  and  thereafter  taken  up  and  paid  by  him.  On  the 
1st  day  of  September,  1884,  the  firm  executed  and  delivered 
to  the  defendant  Nora  K.  Lowery  a  chattel  mortgage  on  the 
same  property  which  by  its  terms  was  made  subordinate  to  the 
Sheard  mortgage.  It  was  given  to  secure  an  indebtedness 
from  the  firm  to  her  which  has  not  been  paid.  This  mortgage 
was  also  filed  August  24,  1885. 

On  the  24th  of  August,  1885,  the  defendants  Samuel  S.  and 
George  N.  Lowery  made  a  general  assigment  of  all  their  prop- 
erty to  one  Bartlett  in  trust  for  the  benefit  of  their  creditors. 
This  assignment  was  recorded  on  the  same  day,  but  after  the 
filing  of  the  chattel  mortgages  given  to  Sheard  and  Nora  K. 
Lowery.  The  debt  of  Nora  K.  Lowery  is  preferred  in  the 
assignment,  it  being  stated  therein  that  she  holds  as  collateral 
security  the  chattel  mortgage  above  referred  to  subject  how- 
ever to  the  prior  mortgage  to  Sheard.  The  qgsignors  delivered 
to  the  assignee  all  of  their  property  including  that  covered  by 
the  chattel  mortgages,  and  thereafter  made  and  filed  an  inven- 
tory and  schedules  in  which  they  stated  that  the  debts  of  Sheard 
and  Nora  K.  Lowery  were  secured  by  the  two  mortgages,  and 
that  the  property  described  in  the  mortgages  was  encumbered 
by  such  mortgages.  On  November  19,  1885,  the  defendant 
Sheard  took  the  property  under  his  mortgage,  advertised  and 
Bold  it  at  public  auction  for  the  sum  of  eight  thousand  dollars* 
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The  trial  court  found  that  the  mortgages  and  assignment 
were  made  in  good  faith  for  an  honest  purpose  without  any 
intent  to  hinder,  delay  or  defraud  the  creditors  of  the  firm  of 
Samuel  8.  and  George  N.  Lowery  individually. 

It  is  contended  on  the  part  of  the  appellant  that  the  asssign- 
ment  is  fraudulent  for  the  reason  that  it  in  effect  transferred 
to  the  assignee  the  mortgaged  property  subject  to  the  payment 
of  the  chattel  mortgages  as  though  they  were  in  all  respects- 
valid  ;  while  in  fact  and  in  law  they  were  void  as  to  the  plain- 
tiff's debt  for  the  reason  that  they  were  not  filed  as  required 
by  the  statue.  Assuming  the  effect  to  be  as  stated,  we  do  not 
understand  that  the  assignment  would  be  fraudulent.  Whilst . 
the  mortgagee  of  chattels  is  deemed  the  owner  and  has  the  right 
to  reduce  them  to  possession,  the  mortgagor  has  the  right  to 
redeem  before  sale  or  to  receive  the  surplus  if  any  that  shall 
arise  upon  a  sale.  He  has  an  interest  in  the  property  which  is 
assignable  and  such  interest  under  a  general  assignment  for 
the  benefit  of  creditors  passes  to  the  assignee.  {Sullwan  v. 
Miller,  40  Hun,  516-519;  8.  CI,  106  N.  Y.  635-642.) 

It  follows  that  whatever  interest  the  firm  had  in  the  mort- 
gaged property  passed  to  the  assignee  under  the  assignment. 
As  to  the  mortgagors,  the  mortgages  were  valid  and  subsisting 
liens.  The  indebtedness  which  they  were  given  to  secure  was 
honest  and  just,  and  the  same  could  lawfully  be  paid  out  of 
the  assets  of  the  firm,  and  the  assignors  had  no  right  or  power 
to  deprive  the  mortgagees  of  the  lien  which  they  had  acquired 
by  virtue  of  their  mortgages. 

It  remains  to  be  determined  whether  this  action  can  be  main- 
tained by  the  plaintiff  to  set  aside  the  mortgages  and  compel 
the  mortgagee  Sheard  to  account  for  the  property  taken  under 
his  mortgage.  They  may  be  void  as  to  creditors  for  the  reason 
that  they  were  not  filed  at  the  time  their  credits  were  given, 
but  if  creditors  neglect  to  avail  themselves  of  the  means  pro- 
vided by  the  statute  to  secure  the  payment  of  their  claims  until 
the  mortgagor  has  transferred  his  interest  to  an  assignee,  they 
thereby  lose  the  advantage  which  they  otherwise  might  have 
gained.    In  such  a  case  the  assignee  acquires  a  superior  right 
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to  the  individual  creditor  and  takes  the  same  in  trust  for  all 
Ihe  creditors.  Before  such  transfer,  the  creditor,  upon  obtain- 
ing judgment,  might  have  secured  a  lien  upon  the  personal 
property  of  the  judgment  debtor  by  the  levy  of  an  execution 
thereon.  He  might  also  have  obtained  a  lien  by  a  like  levy 
upon  the  property  covered  by  the  mortgage.  The  mortgage 
being  void  as  to  him,  the  property  would  be  regarded  as  that 
of  the  judgment  debtor,  and  the  levy  would  have  the  same 
force  as  if  no  mortgage  existed.  But  waiting  until  after  the 
-assignment,  he  loses  his  right  to  acquire  a  lien  by  levy. 

As  we  have  seen,  the  plaintiff  has  neglected  to  perfect  any 
lien  as  against  the  mortgaged  property  by  the  levy  of  an  exe- 
cution thereon.  The  commencement  of  this  action  does  not 
operate  to  create  a  lien  upon  such  property ;  whilst  the  com- 
mencement of  an  action  in  the  nature  of  a  creditor's  bill  creates 
s,  lien  upon  the  choses  in  action  and  equitable  assets  of  the 
judgment  debtor.  It  does  not  create  a  lien  upon  his  tangible 
personal  property  subject  to  a  levy  by  an  execution,  unless  he 
procures  a  receiver  to  be  appointed.  (Albany  City  Bank  v. 
JSchermerhorn,  1  Clarke's  Ch.  297;  Davenport  v.  Kelly \  42 
N.  T.  193-198 ;  Storm  v.  Waddell,  2  Sand.  Ch.  494-516 ; 
Lansing  v.  Easton,  7  Paige,  364 ;  Knower  v.  Central  National 
Bank,  124  K  Y.  552.) 

A  creditor  can  only  avail  himself  of  the  omission  to  file  a 
mortgage  when  he  has  a  judgment  and  proceeds  upon  that  to 
obtain  a  lien  upon  the  property,  either  by  a  levy  of  an  execu- 
tion or  the  commencement  of  an  action  in  which  he  obtains 
the  appointment  of  a  receiver.  (Jones  v.  Graham,  77  N.  Y. 
628 ;  Thompson  v.  Van  Veehten,  27  id.  568 ;  Niagara  County 
National  Bank  v.  Lord,  33  Hun,  557-564;  Sullivan  v. 
Miller,  106  N.  Y.  635-641 ;  Southard  v.  Benner,  72  id.  424 ; 
Geery  v.  Geery,  63  id.  256.) 

The  mortgagors  by  their  assignment  have  transferred  all  of 
their  interest  therein  to  the  assignee.  The  mortgagee  Sheard 
has  taken  the  property  under  his  mortgage  and  sold  it.  The 
property  mortgaged  has  now  passed  into  the  hands  of  the  pur- 
chasers under  such  sale,  and  whatever  rights  the  plaintiff 
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may  have  had,  none  remain  that  are  available  to  afford  him 
retfef. 

These  views  render  it  unnecessary  to  consider  the  question 
as  to  whether  the  action  can  be  maintained  by  the  plaintiff 
without  first  demanding  of  the  assignee  that  the  action  be 
brought  by  him  as  a  trustee  for  the  creditors,  under  chapter 
314  of  the  Laws  of  1858. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Thomas  Martin,  Eespondent,  v.  Lucy  E.  Stoddard  et  al.r 

Appellants. 

Under  the  provision  of  the  act  in  relation  to  the  settlement  and  collection 
of  arrearages  of  unpaid  taxes,  etc.,  in  the  city  of  Brooklyn  (§  5,  chap. 
114,  Laws  of  1883),  which  provides  that  a  deed  shall  be  given  on  a  tax 
sale  after  presentation  of  the  certificate  of  sale  and  proof  of  service  of 
notice  of  such  sale  upon  the  owner  and  mortgagee  of  the  lands  sold,  to> 
entitle  a  party  to  notice  as  mortgagee,  he  must  be  one  in  fact ;  if  his 
mortgage  has  been  paid,  although  unsatisfied  of  record,  he  is  not 
entitled  to  notice. 

When  payment  of  a  sealed  instrument  for  the  payment  of  money  is,  prima 
facie,  presumed  from  lapse  of  time,  such  presumption  has  the  same 
force  and  legal  effect  as  if  the  fact  had  been  proved  in  any  other 
manner. 

In  an  action  of  ejectment  plaintiff  claimed  title  through  a  sale  under  said 
act.  Defendants  claimed  that  there  was  a  mortgagee  of  the  premises  to 
whom  notice  had  not  been  given  as  required  by  the  statute  (§  5),  and 
introduced  in  evidence  the  record  of  a  mortgage  covering  said  premises, 
dated  August  3,  1837,  and  recorded  the  day  following.  The  mortgage 
was  omitted  from  the  printed  case,  the  time  of  payment  did  not  appear, 
nor  was  there  any  evidence  of  payments  or  of  a  written  acknowledment 
within  twenty  years.  Held,  the  presumption  was  the  mortgage  was 
payable  on  demand  and  so  the  statute  began  to  run  against  it  from  its 
date ;  that  the  cause  of  action  having  accrued  before  the  Code,  the 
question  of  limitation  was  governed  by  the  Revised  Statutes  (2  R  S.  301 , 
§  48),  under  which  payment  of  a  sealed  instrument  for  the  payment  of 
money  would  be  presumed  twenty  years  after  the  right  of  action 
accrued,  unless  repelled  by  proof  of  payment  of  some  part  or  a  written 
acknowledgment  of  the  existence  of  the  right  of  action;  and  that,  there 
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fore,  payment  of  the  mortgage  before  the  sale  in  question  was  presumed, 
and  consequently  the  mortgagee  was  not  entitled  to  notice. 

(Submitted  April  10,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  January  28, 
1889,  which  affirmed  a  judgment  in  favor  of  the  plaintiff, 
entered  upon  a  verdict  directed  by  the  court. 

This  action  was  in  ejectment  and  to  recover  damages  for  an 
alleged  wrongful  withholding  of  real  estate  in  the  city  of 
Brooklyn. 

The  plaintiff  claimed  title  through  a  tax  sale  under  the  act 
(Chap.  114,  Laws  of  1883)  known  as  the  Arrearage  Act. 

Further  facts  are  stated  in  the  opinion. 

A.  JI.  <&  W.  E.  Osborne  for  appellants. 
W?!i.  J.  Gayjior  for  respondent. 

Parker,  J.  The  appellants'  contention  that  the  Arrearage 
Act  (Chap.  .114,  Laws  of  1883),  and  the  proceedings  had 
thereunder,  including  the  sale  to  this  plaintiff,  are  void  has 
been  settled  adversely  to  such  contention  by  tliis  court  in 
Lamb  v.  Ctmiwlhj  (122  N.  Y.  531)  and  Terrel  v.  Wheeler 
(123  id.  70). 

An  additional  question  is  raised  which  we  shall  briefly  con- 
sider. The  Arrearage  Act  provides  that  after  a  sale  of  lands 
in  pursuance  thereof,  notice  shall  be  given  to  any  person 
having  an  estate  therein  (§  5),  and  that  a  deed  shall  be  given 
to  the  purchaser  at  a  tax  sale  "  upon  presentation  of  said  cer- 
tificate of  sale  and  proof  of  the  service  of  the  notice  of  such 
sale,  as  hereinafter  provided,  upon  the  owner  and  mortgagee 
of  the  said  lands  and  premises  *  *  *  after  the  expiration 
of  one  year  from  the  date  of  such  service."  The  defendant, 
insisting  that  there  was  a  mortgagee  of  the  premises  to  whom 
notice  was  not  given  as  provided  by  statute,  introduced  in 
evidence  the  record  of  a  mortgage  covering  the  lands  in  con- 
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troversy,  dated  August  3, 1837,  and  recorded  the  day  following. 
No  other  fact  appears  than  that  about  forty-eight  years  before 
the  sale,  pursuant  to  which  the  plaintiif  obtained  the  deed,  the 
mortgage  described  was  placed  on  record  in  the  Kings  county 
clerk's  office. 

The  fact  that  a  party  may  appear  by  record  to  be  a  mort- 
gagee, does  not  of  itself  entitle  him  to  notice.  He  must  be  a 
mortgagee  in  fact  If  his  mortgage  be  paid,  although  unsatis- 
fied of  record,  he  is  not  entitled  to  notice.  And  the  question 
here  presented  is  whether  the  evidence  authorized  a  finding  of 
payment  ?  For  if  it  did  it  must  be  treated  as  having  been 
found  by  the  jury.  The  Revised  Statutes  (Vol.  2,  p.  301,  §  48) 
provided  that  "  after  the  expiration  of  twenty  years  from  the 
time  a  right  of  action  shall  accrue  upon  any  sealed  instrument 
for  the  payment  of  money,  such  right  shall  be  presumed  to 
have  been  extinguished  by  payment ;  but  such  presumption 
may  be  repelled  by  proof  of  payment  of  some  part  or  by  proof 
of  a  written  acknowledgment  of  such  right  of  action  within 
that  period.'*  The  provision  quoted  was  repealed  by  section 
73  of  the  Code  of  Procedure,  and  chapter  245,  Laws  of 
1880,  also  provides  in  terms  for  a  repeal  thereof,  so  that  the 
only  statutory  reference  to  the  subject  now  in  force  is  section 
381  of  the  Code  of  Civil  Procedure,  which  provides  a  limita- 
tion of  time  for  beginning  actions  on  sealed  instruments.  But 
the  cause  of  action  for  the  enforcement  of  the  collection  of  the 
moneys  secured  by  the  mortgage  having  accrued  before  the 
Code,  the  question  of  limitation  is  governed  by  the  Revised 
Statutes.  (Code  of  Procedure,  §  73  ;  Code  of  Civil  Procedure, 
§  414 ;  Appleby  v.  Brown,  24  N.  Y.  143.) 

The  mortgage  has  been  omitted  from  the  record  before  us 
and,  as  the  time  when  payment  was  to  be  made  does  not 
appear,  it  will  be  presumed  that  it  was  made  payable  on 
demand.  And  the  thing  promised  being  the  payment  of 
money,  the  Statute  of  Limitations  began  to  run  from  the  date 
of  the  instrument,  at  which  time  the  demand  could  have  been 
made.  (Rowland  v.  Edmonds,  24  N.  Y.  307 ;  Wheeler  v. 
Warner,  47  id.  519.) 
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This  rule  of  the  common  law  has  more  recently  been  declared 
by  statute.  (Code  of  Civil  Procedure,  §  410.)  The  presump- 
tion then  arises  from  the  facts  appearing  in  the  record  that 
nearly  twenty -eight  years  before  the  sale  of  the  lands  in  ques- 
tion for  the  non-payment  cf  taxes,  the  mortgagee's  right  of 
action  was  extinguished  by  payment.  (Belmont  v.  0JBrten9 
12  N".  Y.  394 ;  Morey  v.  Fanners'  Loan  &  Trust  Co.,  14  id. 
302 ;  Fisher  v.  Mayor,  etc.,  67  id.  73-80.) 

This  presumption  might  be  repelled  by  proof  (1)  of  payment 
of  some  part,  or  (2)  by  written  acknowledgment  of  such  right 
of  action  within  that  period. 

But  no  attempt  in  that  direction  was  made.  When  payment 
is  prima  facie  presumed  from  lapse  of  time,  the  presumption 
thus  raised  has  the  same  force  and  legal  effect  as  evidence,  as 
though  the  fact  were  proved  in  any  other  manner.  (Morey 
v.  Farmers^  Loan  <&  Trust  Co.,  supra.) 

The  jury  were,  therefore,  permitted  to  find  payment  of  the 
mortgage  long  prior  to  the  date  of  the  tax  sale  and,  conse- 
quently, that  there  was  no  mortgagee  entitled  to  the  notice 
provided  by  statute.  And  in  the  disposition  of  this  appeal  it 
must  be  assumed  that  such  fact  was  found 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

George  Bork,  Appellant,  v.  The  City  of  Buffalo  et  al.y 
Respondents. 

The  provision  of  the  charter  of  the  city  of  Buffalo,  which  prohibits  said 
city  from  entering  into  a  contract  for  any  work  or  improvement,  with 
certain  exceptions,  at  a  price  exceeding  $500,  "until  the  assessment 
therefor  has  been  confirmed  "  (§  19,  tit.  9,  chap.  519,  Laws  of  1870,  as- 
amended  by  §  20,  chap.  181,  Laws  of  1885),  does  not  apply  to  the  board 
of  park  commissioners  of  said  city  or  to  the  contracts  made  by  them. 

Said  provision  has  reference  to  contracts  made  by  the  regular  officers  of 
the  municipal  government  and  not  to  those  made  by  a  separate  depart* 
merit  possessing  independent  corporate  powers. 


(Argued  April  13,  1891;  decided  April  28,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  October,  1888,  which  affirmed  a 
judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  is  an  action  to  restrain  the  defendant,  the  city  of  Buf- 
falo, from  confirming,  collecting  or  enforcing  a  local  assess- 
ment for  paving  Fillmore  avenue  in  said  city  and  to  restrain 
all  of  the  defendants  from  entering  or  continuing  upon  said 
avenue  for  the  purpose  of  paving  the  same. 

The  parties  stipulated  and  the  trial  court  found,  as  facts, 
that  during  the  year  1886  the  plaintiff  owned  various  parcels 
of  land  adjoining  said  avenue,  which  belongs  to  the  park 
system  of  said  city  and  is  under  the  sole  jurisdiction  and  super- 
vision of  the  board  of  park  commissioners.  On  the  4th  of 
May,  1886,  said  commissioners,  by  resolution,  declared  their 
intention  to  order  that  said  avenue  be  paved  with  asphalt 
pavement  in  accordance  with  tfte  plans  and  specifications  on 
file  in  their  office  and  directed  the  proper  officer  to  advertise 
for  proposals  to  do  the  work  and  to  cause  notice  of  such  inten- 
tion to  be  duly  published.  They  also  designated  May  twenty- 
fifth  as  the  time  for  hearing  all  persons  interested  in  the  work. 
Said  notice  was  duly  published  as  required  by  law,  but  no 
person  appeared  at  the  time  appointed  in  opposition  to  the 
proposed  improvement.  A  proposition  from  the  defendant 
Barber  to  do  the  work  for  $173,355.94  was  received,  accepted 
and  the  contract  awarded  accordingly,  and  the  president  and 
secretary  were  authorized  to  enter  into  a  contract  with  him  to 
complete  the  pavement  for  that  sum.  May  twenty-ninth  a 
contract  was  executed  by  the  president  only,  in  behalf  of  the 
park  commissioners,  who  on  the  same  day  notified  the  common 
council  of  the  fact  and  that  there  was  then  in  the  general  fund 
$86,667.97  to  be  applied  in  payment  for  said  work  and  that  it 
would  be  necessary  for  that  body  to  raise  by  local  tax  as  much 
more  "  to  be  assessed,  levied  and  collected  upon  the  property 
adjacent  to  Fillmore  avenue  and  benefited  thereby  in  accord- 
ance with"  the  statute  in  such  case  made  and  provided. 
Sickels— Vol.  LXXXIL        9 


66  Bobk  v.  City  of  Buffalo  et  al.  [April, 


Statement  of  case. 


Thereupon,  the  common  council  determined  by  resolution, 
approved  by  the  mayor,  that  the  amount  to  be  assessed  for 
said  improvement  was  the  sum  of  $86,667.97,  and  directed 
the  assessors  to  assess  the  same  upon  the  adjacent  property 
benefited.  In  the  meantime  the  contractor  had  entered  upon 
the  performance  of  the  contract.  The  assessors  made  the 
assessment  and  assessed  the  sum  of  $9,830.89  upon  the  lands 
of  the  plaintiff,  but  the  assessment-roll  had  not  been  "  con- 
firmed "  at  the  time  when  said  contract  was  awarded  and 
signed.  The  court  further  found  that  "  all  the  proceedings 
required  by  law  to  be  had  and  taken  in  respect  to  said  assess- 
ment were  duly  had  and  taken,"  and  dismissed  the  complaint 
upon  the  ground  that  said  assessment-roll  did  not  require  con- 
firmation by  the  common  council  before  a  contract  for  the 
work  could  be  legally  entered  into,  and  that  the  assessment 
upon  plantiffs  lands  was  in  all  respects  regular  and  valid. 

Moses  Shire  for  appellant.  The  contract  being  illegal  and 
void,  the  defendant  Barber's  occupation  of  the  street  and  tear- 
ing, up  of  the  same,  was  entirely  without  authority  and  illegal. 
He  being  a  mere  trespasser,  tearing  up  the  street  in  front  of 
the  plaintiffs  premises,  the  plaintiff  was  entitled  to  an  injunc- 
tion restraining  him  from  proceeding  with  the  work.  (Laws 
of  1870,  chap.  519,  §  19.)  In  no  case  could  the  park  commis- 
sioners or  the  city  of  Buffalo  enter  into  any  contract  for  the 
paving  of  any  streets  under  the  park  system,  or  any  other 
streets  in  the  city  of  Buffalo,  unless  the  means  for  paving  such 
streets  had  been  provided  for  by  an  assessment  pursuant  to 
such  section  19.     (Laws  of  1870,  chap.  519,  §$  19,  23,  28.) 

W.  F.  Worthington  and  Frank  C.  Laughlhi  for  respondent. 
The  cliarter  confers  upon  the  board  of  park  commissioners 
power  and  authority  to  proceed  with  an  improvement  of  the 
character  in  question  without  waiting  for  the  confirmation  of 
the  assessment-roll  by  the  common  council.  (Laws  of  1870, 
chap.  519,  §§  19,  22,  23,  28 ;  A.  Co.  v.  Mayor,  etc.,  55  N.  Y. 
495  ;  JTersey  v.  City  of  Buffalo,  1  Sheld.  445.)     Even  if  the 
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contracts  were  void,  that  would  not  render  the  assessment-roll 
invalid.  (People  ex  rel.  v.  Mayor,  etc.,  5  Barb.  43 ;  Cooley 
on  Tax.  [2d  ed.]  671 ;  Lyth  v.  City  of  Buffalo,  48  Hun,  175.) 
Conceding  that  the  plaintiff  might  have  an  action  should  this 
assessment-roll  be  confirmed  by  the  common  council,  and  take 
the  necessary  steps  to  get  into  the  treasurer's  office,  and  thereby 
become  a  lien  upon  the  plaintiff's  property,  yet  his  action  is 
premature,  for  there  is  no  lien  or  cloud  upon  his  title  at  the 
commencement  thereof;  and  the  law  is  well  settled  that  a 
court  of  equity  will  not  interfere  to  set  aside  an  assessment, 
except  upon  the  ground  of  fraud,  or  upon  the  ground  that  the 
same  is  a  cloud  upon  the  plaintiff's  title.  (Guest  v.  City  of 
Brooklyn,  69  N.  Y.  506 ;  KUbourn  v.  St.  John,  59  id.  25.) 

Vann,  J.  The  plaintiff  claims  that  the  contract  entered  into 
by  the  park  commissioners  for  the  paving  of  Fillmore  avenue 
is  invalid,  because  the  assessment  therefor  had  not  been 
previously  confirmed  by  the  common  council.  This  claim  is 
based  upon  a  section  of  the  charter  of  the  city  of  Buffalo, 
which  prohibits  that  city  from  entering  into  a  contract  for  any 
work  or  improvement,  with  certain  immaterial  exceptions,  at  a 
price  exceeding  five  hundred  dollars,  "until  the  assessment 
therefor  has  been  confirmed."  (L.  1870,  ch.  519,  p.  1205,  §19, 
as  amended  by  L.  18S5,  ch.  181,  p.  325,  §  20.)  The  main  ques- 
tion arising  upon  this  appeal  is  whether  that  section  applies  to 
the  board  of  park  commissioners  and  prevents  them  from 
contracting  without  a  previous  confirmation  of  the  assessment. 

The  park  commission  was  organized  by  chapter  165  of  the 
Laws  of  1869,  entitled  "An  act  to  authorize  the  selection  and 
location  of  certain  grounds  for  public  parks  in  the  city  of 
Buffalo,  and  to  provide  for  the  maintenance  and  embellish- 
ment thereof."  This  act  formed  no  part  of  the  city  charter 
and  was  in  no  way  dependent  thereupon.  It  created  an  inde- 
pendent department  of  the  city  government  and  clothed  it 
with  power  to  locate  parks,  to  lay  out  approaches  thereto,  to 
appropriate  and  condemn  lands  for  these  purposes,  to  make 
rules  for  the  regulation,  government  and  protection  of  the  parks 
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and  provided  an  elaborate  system  of  procedure  to  enable  the 
commission  to  create,  embellish  and  maintain  parks  with  appro- 
priate approaches  for  the  benefit  of  the  city.  The  powers  thus 
confided  to  the  commission  were  to  be  exercised  independently, 
without  the  consent  or  approval  of  any  other  body  or  officer. 
The  year  after  the  passage  of  this  statute  the  city  charter  was 
completely  revised,  but  no  part  of  the  act  of  1869  was  incor- 
porated therein,  and  the  park  commissioners  were  not  included 
among  the  officers  of  the  city.  (L.  1870,  ch.  579.)  The  char- 
ter and  the  park  commission  act  continued  to  be  separate, 
although  one  or  the  other  was  amended  almost  every  year, 
until  1885,  wrhen  the  provisions  of  tbe  latter  were,  in  substance, 
added  to  one  of  the  titles  of  the  former.  (L.  1885,  ch.  181, 
pp.  326,  330.)  The  provisions  added,  however,  were  no  more 
inter-dependent  with  the  remaining  provisions  of  the  charter 
than  the  separate  acts  had  been  prior  to  the  consolidation. 
The  apparent  object  of  such  addition  was  to  have  all  laws 
relating  to  the  city  government  in  its  various  departments 
embraced  in  a  single  statute  for  the  sake  of  convenience. 
The  park  commissioners  were  not  made  city  officers,  but  were 
still  given  "sole  and  exclusive  power  by  contract  or  otherwise 
to  open,  grade,  construct,  repair  and  maintain  the  roadways" 
and  approaches  to  the  different  parks,  without  leave  or  license 
from  common  council  or  other  agency  of  the  city  and  even 
without  the  assent  of  the  adjacent  owners.  They  were  required, 
whenever  any  part  of  the  work  was  assessable  locally,  to  pub- 
lish in  the  official  paper  notice  of  their  intention  to  make  the 
proposed  improvement,  for  a  specified  time,  and  after  that  to 
hear  all  interested  persons  upon  the  question  of  whether  the 
work  should  be  done  or  not.  It  is  not  probable  that  the  leg- 
islature intended  to  provide  for  two  hearings  upon  the  same 
question,  one  before  the  park  commissioners  and  the  other 
before  the  common  council,  or,  by  implication  only,  to  confer 
upon  the  latter  body  the  power  to  determine  that  an  improve- 
ment ordered  by  the  former  should  not  be  made.  This  would 
be  inconsistent  with  "  the  sole  and  exclusive  power  "  conferred 
upon  the  park  commissioners  with  reference  to  the  subject  of 
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parks  and  their  approaches.  The  object  of  section  nineteen  of 
title  nine  of  the  charter  was  to  provide  for  a  hearing  after  con- 
firmation of  an  assessment,  so  that  the  common  council  could 
then  determine,  when  all  persons  interested  had  been  heard, 
whether  to  go  on  with  the  work,  or  abandon  the  enterprise. 
That  section,  as  we  think,  applies  exclusively  to  the  regular 
municipal  government  and  to  the  contracts  made  by  it,  through 
its  common  council,  because  it  would  enable  that  body  to 
decide  intelligently  and  before  it  was  too  late  to  recede,  the 
question  submitted  to  its  exclusive  jurisdiction  whether  a  pub- 
lic improvement,  devised  by  it  and  for  which  it  only  was 
responsible  should  be  contracted  for  or  not.  We  do  not  think 
that  it  applies  to  the  park  commissioners  or  to  the  contracts 
made  by  them,  because  the  common  council  has  no  power  to 
decide  whether  such  contracts  are  to  be  made  or  not,  as  the 
entire  subject  is  expressly  committed  to  an  independent  depart- 
ment of  the  city  government.  The  only  duty  of  the  common 
council  in  the  matter  is  to  raise  by  local  assessment  one-half  the 
cost  of  such  improvements  as  the  park  commissioners  may  deter- 
mine upon,  not  exceeding,  however,  the  limitation  of  the  stat- 
ute as  to  amount.  While  section  nineteen  says  that  "  the  city 
shall  not  enter  into  a  contract "  until  the  assessment  has  been 
confirmed,  the  history  and  nature  of  the  two  acts  referred  to 
show  that  the  reference  is  to  the  city  as  governed  by  the  mayor 
and  common  council,  and  not  to  the  park  department. 

The  interpretation  of  a  statute  should  accord  with  its  mean- 
ing and  a  liberal  rather  than  a  literal  construction  should  pre- 
vail when  it  leads  to  a  discovery  of  the  real  intention  of  the 
legislature.     (Dwar.  on  Stat.  6!>0 ;  Ploud.  205.) 

The  contract  as  embraced  in  the  written  proposal  and  the 
resolution  of  acceptance  was  between  the  defendant  Barber 
and  the  park  commissioners;  not  between  the  city  and  Barber. 
While  the  written  agreement  was  in  form  between  "  the  city 
of  Buffalo  by  the  park  commissioners,"  it  was  notwithstanding 
the  contract  of  the  commissioners,  as  an  independent  depart- 
ment of  the  city,  as  appears  from  the  reference  therein  to  the 
proceedings  of  the  board  upon  which  it  depended  for  validity. 
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As  the  city  was  to  pay  for  the  work  and  to  have  the  sole  bene- 
fit thereof,  the  contract  was  its  contract  in  that  sense,  but  not 
within  the  meaning  of  said  section  nineteen,  which  refers  to 
contracts  made  by  the  regular  officers  of  the  municipal  gov- 
ernment, and  not  to  those  made  by  a  separate  department 
possessing  independent  corporate  powers.  The  subject  has 
been  so  fully  considered  by  the  learned  General  Term  as  to 
require  no  further  discussion  on  our  part. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


128  sa>        George  "W".  Ostrander  et  al.,  Appellants,  v.  Erastus  Darling, 
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Respondent. 

The  provisions  of  the  statute,  making  it  the  duty  of  the  state  comptroller, 
"on  receiving  evidence "  that  a  sale  of  land  for  taxes  was  invalid  or 
ineffectual  to  give  title  to  the  land  sold,  "  to  cancel  the  sale  "  and  refund 
to  the  purchaser,  his  representatives  or  assigns  the  purchase-money 
(§§  83,  85,  chap.  427,  Laws  of  1855),  were  enacted  for  the  benefit  of  the 
purchaser,  and  he,  not  the  owner  of  the  land,  is  the  proper  party  to  the 
proceeding. 

Where,  therefore,  the  comptroller,  on  application  of  the  owner,  without 
notice  to  the  purchaser  or  his  assigns  or  knowledge  on  his  part,  entered 
a  sale  as  "canceled,"  /it Id,  that  the  attempted  cancellation  was  inoper- 
ative and  void,  and  the  interest  of  the  holder  under  the  tax  sale  was  not 
affected  thereby. 

The  ground  for  the  attempted  cancellation  was  that  the  land  was  "not 
properly  advertised  for  redemption."  The  only  evidence  to  sustain  it 
was  that  of  a  clerk  in  the  comptroller's  office,  who  produced  a  book  con- 
taining printed  notices,  purporting  to  have  been  cut  from  newspapers, 
pasted  therein,  among  them  notes  of  the  sale  of  the  land  in  question, 
and  that  it  remained  unredeemed,  also  stating  the  amount  required  to 
redeem,  and  the  time  for  redemption.  There  were  no  affidavits  of  the  pub- 
lishers of  the  newspapers  in  reference  to  the  length  of  time  the  notices 
were  published,  or  certificates  or  proof  attached  that  they  were  the 
notices  published.  The  clerk  testified  that  he  had  no  personal  knowl- 
edge that  these  notices  were  published,  or  of  the  contents  of  the  papers, 
and  that  correct  notices  might  have  been  published  for  all  that  he  knew. 
The  land  in  question  was  uncultivated  and  unoccupied.  Held,  that  the 
proof  was  insufficient  to  overcome  the  statutory  presumption  attached 
to  the  comptroller's  deed  of  the  regularity  of  the  sale  and  of  all  "  notices 
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required  by  law  to  be  given  previous  to  the  expiration  of  the  two  years 

allowed  by  law  to  redeem  "  (§  65,  chap.  427,  Laws  of  1855,  as  amended 

by  chap.  448,  Laws  of  1885). 
The  provision  of  the  statute  enacting  this  presumption  is  not  in  conflict 

with  any  constitutional  provision. 
Reported  below,  53  Hun,  190. 

(Argued  April  8,  1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  entered  upon  an  order 
made  May  7,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at  Circuit 
without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Arthur  L.  Andrews  for  appellant.  The  plaintiffs  show  a 
good  title  to  the  land  in  question,  and  are,  therefore,  entitled  to 
maintain  this  action  to  recover  for  the  timber  cut  therefrom. 
(Allen  v.  Comrs.,  etc.,  38  N.  Y.  315 ;  1  K.  S.  20,  art.  3,  §  18  ; 
PeopU  v.  JIagadorn,,  104  N.  Y.  516 ;  Johnson  v.  Elwood,  53 
id.  433.)  The  defendant's  title  is  inferior  to  that  of  plaintiffs. 
(Acer  v.  Westcott,  46  K  Y.  384 ;  IT.  Lis.  Co.  v.  Tlalsey,  4  Seld. 
271,  274;  Gilbert  v.  PeteUr,  38  K  Y.  166;  Esterlrookx. 
Savage,  21  Hun,  145  ;  Gerard  on  Titles  [3d  ed.],  539  ;  Torrey 
v.  Bank,  9  Paige,  649 ;  Demeyer  v.  Leqg,  18  Barb.  14 ;  1  R. 
S.  388,  §  4.)  The  1859  tax  sale  is  illegal  and  void  by  reason  of 
defective  advertisement  of  the  notice  to  redeem.  (Becker  v. 
Holdrklge,  47  How.  Pr.  429  ;  Simon  ton  v.  Hays,  32  Him, 
286  ;  People  v.  Van  Tiensselar,  9  N.  Y.  291 ;  People  v.  Schem- 
erhorn,  19  Barb.  540.)  The  Crowe  title  was  destroyed  by  the 
cancellation  of  the  1859  tax  sale.  (Laws  of  1855,  chap.  427, 
§§  80, 85 ;  People  ex  rel.  v.  Chopin,  105  K  Y.  309 ;  People  ex  rel 
v.  Chapin,  104  id.  369  ;  BlackweUon  Tax.  Tit.  51,  m,  302 ;  Den- 
ning v.  Smith,  3  Johns.  Ch.  344 ;  Cooley  on  Taxn.  476,  553 ; 
In  re  W.  S.  A.  P.  IL  R.  Co.,  115  K  Y.  442, 447;  fiastonv. 
Pickersgill,  55  id.  310, 315 ;  PeopU  v.  Dayton,  Id.  367.)  It  is 
urged  on  behalf  of  the  defendant,  that  conceding  the  plaintiffs' 
claim  as  to  the  invalidity  of  the  title  attempted  to  be  conveyed 
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by  the  patent  to  Crowe,  the  plaintiffs  cannot  attack  it  in  this 
action.  This  position  is  untenable.  (Code  Civ.  Pro.  §§  1207, 
3339;  Abb.  Tr.  Ev.  705,  §  17;  Murray  v.  Walker,  31  X.  Y. 
399  ;  Stoddard  v.  Chamber*,  2  How.  [U.  8.]  283,  317  ;  Eastvn 
v.  Salsbury,  62  IT.  S.  426  ;  Sherman  v.  Bukk,  93  id.  209,  216  ; 
People  v.  Van  Rensselaer,  9  X.  Y.  291,  320.)  The  certificate 
issued  to  Morehouse  in  1842  was,  to  all  intents  and  purposes, 
a  state  grant,  or  at  least  that  it  became  so  in  1847  when  the 
terms  of  sale  were  fully  complied  with,  and  that  the  patent 
issued  to  Josephine  Winchell  relates  back  to  that  certificate. 
{Jackson  v.  Ball,  1  Johns.  Cas.  81  ;  Heath  v.  Iioss,  12  id. 
140;  Jackson  v.  Dickinson,  15  id.  309;  Jackson  v.  Ramsay, 
3  Cow.  75  ;  J  mid  v.  Seek  ins,  62  X.  Y  206 ;  Shipley  v.  Cowen, 
91  U.  S.  330.)  Crowe  is  not  a  hmajide  purchaser.  {Oliver 
v.  Pratt,  44  IT.  S.  333 ;  May  v.  LeClmre,  78  id.  217 ;  Sher- 
wood v.  MoelU>,  1  La.  Ann.  797 ;  Snowden  v.  Tyler,  21  Neb. 
199.)  Plaintiffs  are  not  estopped  from  attacking  the  tax  sale, 
or  defendant's  title  based  thereon.  {Sparrow  v.  Kingman, 
1  X.  Y.  242 ;  Douglas  v.  Cruger,  80  id.  15,  20.) 

John  M.  Carroll  for  respondent.  The  sale  of  the  lot  in 
question  for  taxes  w^as  a  valid  and  effectual  sale  (1  R.  S.  338, 
§  6 ;  2  id.  [7th  ed.]  982,  §  6  ;  Laws  of  1855,  chap.  427,  §§  61, 65 ; 
Wood  v.  Knapp,  100  X.  Y.  109-112 ;  Laws  of  1885,  chap. 
448 ;  People  v.  Turner,  49  Hun,  466 ;  117  X.  Y.  227 ;  Williams 
v.  E.  I.  Co.,  3  East,  192.)  The  tax  sale  of  the  lot  in  question 
was  not  canceled  or  set  aside  by  a  judicial  determination  of 
the  comptroller  binding  upon  the  defendant  and  upon  Crowe, 
his  grantor.  (Laws  of  1855,  chap.  427,  §  85  ;  2  It.  S.  [7th  ed.] 
1032,  §  85  ;  People  ex  rel  v.  Warden,  100  N.  Y.  20  ;  Putnam 
v.  Van  Allen,  46  Hun,  484,  492,  493;  Adams  v.  Xeliis,  49 
How.  Pr.  385-388;  Smith  v.  Paulding,  3  Robt.  615-618; 
Snyder  v.  Beyer,  3  E.  D.  Smith,  235-242  ;  Bloom  v.  Burdict, 
1  Hill,  130;  In  re  Budlong,  100  X.  Y.  203;  Stewart  v. 
Palmer,  74  id.  183 ;  1  Greenl.  on  Ev.  §§  522,  523 ;  Broom's 
Legal  Maxims,  736 ;  People  v.  Tall  man,  36  Barb.  222,  224, 
225  ;  RatJJjone  v.  Miller,  6  Johns.  282 ;  In  re  Comrs.  of  High- 
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ways,  15  id.  537,  538  ;  Jordan  v.  Jlyath,  3  Barb.  275,  282,  283, 
284  ;  Elmendorf  v.  Harris  23  Wend.  227,  232,  233.)  The 
plaintiffs  are  estopped  by  recitals  in  the  patent  to  Crowe  from 
avering  or  proving  that  the  tax  sale  was  defective  or  had  been 
canceled  or  that  the  comptroller's  deed  to  the  state  was  not 
a  valid  and  effectual  conveyance  of  the  lot.  (1 R.  S.  388,  §  6  ; 
2  R.  S.  [7th  ed.]  982,  §  6  ;  2  Wasfib.  on  Real.  Prop.  455, 
473,  §§  23,  24,  25,  26 ;  Judd  v.  Seeking  62  K  Y.  226,  227.) 
By  the  execution  and  delivery  of  the  patent,  the  state  conveyed 
to  Crowe  the  entire  and  absolute  title  to  the  lot.  (People  v. 
Livingston,  8  Barb.  253  ;  People  v.  Van  Rensselaer,  8  id.  189, 
193 ;  WendaU  v.  People,  8  Wend.  183,  188  ;  Peopls  v.  Den- 
nison,  17  id.  312,  313  ;  Const,  of  N.  Y.  art.  1,  §  2 ;  Bridgerv. 
Pierson,  45  N.  Y.  601,  604.)  The  patent  to  Crowe  having 
l)een  duly  executed  and  recorded  in  the  secretary  of  state's  office 
became  a  matter  of  record  and  conclusive  evidence  of  Crowe's 
title.  {Jackson,  ex  dem.  v.  Lawton,  10  Johns.  23  ;  Code  Pro. 
§§  428,  433  ;  Code  Civ.  Pro.  §§1957, 1959  ;  Jackson  v.  Marsh, 
6  Cow.  281,  282;  PeopU  v.  Livingston,  8  Barb.  253,  286; 
People  v.  Maaran,  5  Den.  389,  398,  400 ;  PannaZee  v.  O. 
<&  S.  R.  R.  Co.,  7  Barb.  599,  622,  623 ;  6  K  Y.  75,  81,  82 ; 
Brady  v.  Begun,  36  Barb.  533,  539;  United  States  v.  Stone, 
2  Wall.  525, 535 ;  Moore  v.  Robinson,  96  U.  S.  530, 533 ;  Field 
v.  Seabury,  19  How.  [U.  S.]  332 ;  Becker  v.  Howard,  47  How. 
Pr.  428 ;  Laws  of  1881,  chap.  625,  §  1 ;  1  R.  S.  [7th  ed.]  573.) 
The  plaintiffs  failed  to  show  any  title  or  interest  in  the  lot  or 
property  in  question  sufficient  to  enable  them  to  maintain  this 
action.  (Jackson  ex  dem.  v.- Lawton,  10  Johns.  23  ;  People  v. 
Stephens,  71  N.  Y.  527,  549,  550  ;  1  R.  S.  729,  §  143 ;  3  id. 
[7th  ed.]  2195,  §  143;  Laws  of  1826,  chap.  261 ;  Donalds  v. 
State,  89  N.  Y.  36  ;  Fletcher  v.  Peck,  6  Crunch,  136  ;  Willard's 
Eq.  Juris.  298;  Milliman  v.  Neher,  20  Barb.  37,  40;  1 
Cowen's  Treatise  [3d  ed.],  320, 466  ;  Hotchkiss  v.  Mc  Vicker,  12 
Johns.  403,  406  ;  Stevens  v.  Mayor,  etc.,  84  K  Y.  296,  305  ; 
Hey  wood  v.  City  of  Buffalo,  4  Kern.  534,  540 ;  Towle  v.  Jones, 
19  Abb.  Pr.  449,  i55  ;  Day  v.  Town  of  New  Lots,  107  N.  Y. 
149,  154,  155.) 
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Haight,  J.  This  action  was  brought  to  recover  for  timber 
and  bark  cut  and  carried  away  from  lot  number  20,  Ox  Bow 
tract,  Hamilton  county. 

Both  parties  claimed  title  to  the  land  by  patent  from  the 
state  of  New  York. 

It  appears  that  in  the  year  1842  the  land  commissioners  of 
the  state  made  a  contract  of  sale  to  one  Andrew  K.  More- 
house of  the  land  in  question  ;  that  Morehouse  at  the  time  paid 
thereon  one-quarter  of  the  purchase-money  and  gave  his  bond 
for  the  payment  of  the  balance  in  six  equal  annual  installments 
thereafter  and  received  a  certificate  from  the  surveyor- general  of 
the  state.  On  the  22d  of  January,  1884,  Morehouse  died,, 
having  never  made  a  claim  or  demand  for  the  patent  of  the 
lot  or  taken  any  steps  to  procure  the  same.  On  the  7th  of  July, 
1884,  „the  plaintiif  George  W.  Ostrander  and  Josephine  B. 
Winchell,  who  was  one  of  the  heirs  at  law  of  Morehouse,  made- 
application  for  a  patent  under  and  by  virtue  of  the  contract  of 
sale  with  Morehouse  and  in  pursuance  of  such  application  the 
people  of  the  state  issued  to  Josephine  B.  Winchell  their  patent 
executed  by  the  governor  on  the  5th  day  of  August,  1884,  in 
which  they  granted  and  quit-claimed  to  her  all  the  right,  title 
and  interest  which  the  people  then  had  to  the  lot  in  question 
excepting  and  reserving  all  gold  and  silver  mines.  Such  patent 
was  issued  pursuant  to  a  resolution  of  the  commissioners  of  the 
land  office  passed  August  5,  1884.  The  plaintiffs,  as  grantees, 
of  Josephine  B.  Winchell,  now  have  whatever  title  she  obtained 
by  virtue  of  such  patent. 

In  the  month  of  November,  1859,  the  land  in  question 
was  sold  by  the  comptroller  of  the  state  on  account  of  unpaid 
taxes  which  had  accrued  against  the  land  prior  to  that  year, 
and  at  such  sale  the  lot  in  question  was  bid  in  and  purchased 
by  the  comptroller  for  the  people  of  the  state  and  by  him  con- 
veyed to  the  people  by  deed  bearing  date  the  11th  day  of  March, 
18t>2,  which  deed  was  recorded  in  the  office  of  the  comptroller 
in  book  5  on  page  147,  on  March  11,  1862,  and  in  the  office  of 
the  clerk  of  Hamilton  county  in  book  12,  page  400,  May  30, 
1877.     On  the  4th  day  of  August,  1870,  and  whilst  such  deed 
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was  in  force  and  valid  the  people  of  the  state  issued  to  Patrick 
X.  Crowe  their  patent  executed  by  the  governor  under  his  hand 
and  the  seal  of  the  state  in  which  they  duly  granted  and  quit- 
claimed to  him  the  lot  in  question  together  with  all  the  rights, 
heriditaments  and  appurtenances  to  the  same  belonging  or 
appertaining,  excepting  and  reserving  only  all  gold  and  silver 
mines,  which  patent  was  countersigned  by  the  secretary  of  state 
and  recorded  in  his  office  in  liber  40  of  patents,  at  page  182,  and 
on  the  30th  day  of  August,  1883,  was  recorded  in  the  clerk's 
office  of  Hamilton  county  in  book  of  deeds  number  17  at  page 
481.  The  defendant  as  the  grantee  of  Crowe  is  the  owner  of 
all  the  right,  title  and  interest  acquired  by  him  under  such  patent. 

Morehouse  under  his  contract  of  purchase  had  the  right  of 
possession  and  under  the  statutes  of  the  state  the  land  so  pur- 
chased by  him  became  subject  to  taxation  and  to  a  resale  in 
case  of  default  in  payment  of  the  taxes  assessed  thereon.  As 
we  have  seen,  such  a  sale  took  place  in  1859  resulting  in  a  deed 
to  the  state  in  1862,  thus  reinvesting  the  state  with  the  title  to- 
the  land,  and  thereafter  and  in  the  year  1870  the  state  reconveys 
to  Crowe.  The  patent  issued  to  Crowe  ante-dates  that  issued 
to  Winchell  by  fourteen  years  and  consequently  furnishes  a 
superior  title  unless  it  is  void  for  the  reason  that  the  notice  of 
redemption  did  not  conform  to  the  statute  in  stating  that  unless 
such  lands  are  redeemed  by  the  day  named  they  will  be  con- 
veyed to  the  purchaser. 

It  appears  that  in  August,  1884,  Ostrander  applied  to  the 
comptroller  to  have  the  sale  of  1859  canceled  for  the  reason 
of  this  defect  in  the  notice  of  redemption  and  thereupon  a  clerk,, 
on  direction  of  the  comptroller,  entered  upon  the  book  of  tax 
sales  of  the  lands  of  non-residents,  in  the  column  under  the  head- 
ing of  names  of  persons  redeeming,  the  words  "  canceled,  not 
properly  advertised  for  redemption." 

If  this  action  on  the  part  of  the  comptroller  effects  the  can- 
cellation of  the  sale  it  operates  to  divest  the  defendant  of  title 
to  the  premises  in  question.  We  shall,  therefore,  first  consider 
this  question. 

It  appears  that  neither  Crowe  nor  the  defendant  had  any 
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"knowledge  of  the  application  of  Ostrander  to  the  comptroller 
for  a  cancellation  of  the  sale  or  of  the  application  for  the  patent 
that  was  issued  to  Winchell.  It  is  not  pretended  that  any 
notice  was  in  any  manner  given  of  such  applications.  The 
statute  provides  that :  "  Whenever  the  comptroller  shall  discover, 
prior  to  the  conveyance  of  any  lands  sold  for  taxes,  that  the 
sale  was  for  any  cause  whatever  invalid  or  ineffectual  to  give 
title  to  the  lands  sold,  the  lands  so  improperly  sold  shall  not  be 
conveyed,  but  the  comptroller  shall  cancel  the  sale,  and  forth- 
with cause  the  purchase-money  and  interest  thereon  to  be 
refunded  out  of  the  state  treasury  to  the  purchaser,  his  repre- 
sentatives or  assigns." 

And  again,  "  If  the  discovery  that  the  sale  was  invalid  shall 
not  be  made  until  after  the  conveyance  shall  have  been  executed 
for  -the  lands  sold,  it  shall  be  the  duty  of  the  comptroller,  on 
receiving  evidence  thereof,  to  cancel  the  sale,  to  refund  out  of 
the  state  treasury  to  the  purchaser,  his  representatives  or  assigns, 
the  purchase-money,  and  interest  thereon,"  etc.  (Laws  of  1855, 
chapter  427,  sections  83,  85.) 

It  is  now  contended  that  under  these  provisions  of  the  statute 
the  comptroller  may  at  the  instance  of  any  person  cancel  the 
sale  without  notice  to  the  purchaser  and  thus  cut  off  any  vested 
interest  that  he  may  have  acquired.  This  proposition  is  some- 
what extraordinary  for  it  permits  the  comptroller  at  any  time, 
even  many  years  after  the  sale  and  after  the  land  has  been  made 
valuable  by  improvements,  to  absolutely  cut  off  and  deprive 
parties  of  the  title  acquired  by  them  without  an  opportunity 
to  be  heard. 

We  do  not  understand  this  to  be  the  purpose  of  these  provis- 
ions. They  have  already  received  judicial  construction  in  the 
cases  of  Peop/e  ex  rel.  Wright  v.  Chapin  (104  N.  Y.  369)  and 
People  ex  rel.  Ostrander  v.  Chapin  (105  id.  309),  in  which  it 
was  held  that  the  provisions  were  enacted  for  the  benefit  of  the 
purchaser  and  to  relieve  him  from  the  consequences  of  a 
defective  tax  title  ;  that  the  owner  of  the  land  was  not  properly 
a  party  to  the  proceeding  nor  could  he  be  permitted  in  any 
way  to  test  the  validity  of  the  sale  in  such  proceedings. 
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Danforth,  J.,  in  delivering  the  opinion  of  the  court  in  the 
former  case,  says :  "  The  evident  object  of  these  provisions  war* 
to  enable  the  state  to  relieve  the  purchaser  from  the  conse- 
quences of  a  defective  tax  title,  and  at  the  6ame  time  replenish 
its  treasury  by  a  speedy  collection  of  the  tax  withheld  from  it. 
The  owner  of  the  land  is  not  a  party  to  the  proceeding,  nor  is 
he  permitted  in  this  way  to  test  the  validity  of  the  sale  or  tax. 
In  such  a  controversy  the  purchaser  would  have  an  interest  and 
a  right  to  its  protection  in  the  courts,  by  the  usual  course  of 
legal  proceedings.  The  statute  contains  no  intimation  of  a 
legislative  purpose  to  deprive  him  of  that  right.  It  gives  no 
process  to  bring  him  in,  confers  no  power  to  compel  witnesses. 
In  short,  it  creates  no  court,  provides  for  a  single  transaction 
to  which  the  comptroller  and  the  purchaser  are  the  only 
parties  " 

It  is  hardly  necessary  to  consider  the  question  further  for  it 
at  once  becomes  apparent  that  the  purchaser  is  a  necessary 
party  in  the  proceeding  to  cancel  the  sale,  as  he  is  the  one  chiefly 
interested. 

We  are,  therefore,  inclined  to  the  opinion  that  the  attempted 
cancellation  was  ineffectual. 

It  remains  to  be  determined  whether  the  sale  was  invalid  by 
reason  of  a  defective  notice  to  redeem. 

Section  65  of  the  aforesaid  act  provides  that  "  The  comp- 
troller's deed  shall  be  presumptive  evidence  that  the  sale,  and 
all  proceedings  prior  thereto,  from  and  including  the  assessment 
of  the  land,  and  all  notices  required  by  law  to  be  given  previous 
to  the  expiration  of  the  two  years  allowed  to  redeem,  were 
regular,  according  to  the  provisions  of  this  act,  and  all  laws 
directing  or  requiring  the  same,  or  in  any  manner  relating 
thereto." 

The  only  evidence  appearing  in  the  appeal  book  bearing 
upon  the  question  of  a  defective  notice  to  redeem  was  given 
by  the  witness  Sanger,  a  clerk  in  the  comptroller's  office  who 
produced  in  court  a  book  which  contained  printed  notices 
clipped  from  newspapers  pasted  therein,  among  which  appeared 
the  following  "  The  Sentinal,  Sageville,  Hamilton  county,  July 
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11, 1861.  List  of  lands  sold  for  arrears  of  tax  of  1859.  Comp- 
troller's office,  Albany,  March  20,  1861 :  Notice  is  hereby 
given,  pursuant  to  title  2,  chapter  427  of  the  Laws  of  1855, 
that  at  the  sale  above  mentioned,  which  closes  on  the  28th 
November,  1859,  the  following  described  pieces  or  parcels  of 
land,  situate  in  the  county  of  Hamilton,  were  sold  for  arrears 
of  taxes  due  thereon,  and  which  remained  unredeemed,  and 
•that  the  payment  into  the  treasury  of  this  state  of  the  sum  set 
•opposite  each  lot,  piece  or  parcel  of  land,  will  be  required  to 
redeem  the  same  respectively  at  the  time  for  the  redemption 
thereof,  which  will  be  on  the  28th  November,  1861.  Kobert 
Dennison,  Comptroller."  "  Hamilton  county.  Description  of 
land  remaining  unredeemed  at  comptroller' stax sale  of  1859,  Ox 
Bow  track,  lot  20  ;  250  acres  ;  $8.16." 

There  was  also  a  similar  notice  pasted  in  the  book  as  having 
been  clipped  from  the  "  Democrat,"  Johnstown,  N.  Y.,  June 
4,  1861.  There  was  no  affidavit  on  the  part  of  the  publishers 
of  these  newspapers  in  reference  to  the  length  of  time  that 
these  notices  were  published  in  their  respective  papers.  There 
is  no  certificate  attached  to  it  or  proof  that  they  were  the  notices 
published. 

Sanger  upon  cross-examination  testified  that  he  was  not  in 
the  comptroller's  office  in  1859  or  in  1861 ;  that  he  had  no 
personal  knowledge  that  these  notices  were  published  anywhere ; 
that  what  he  had  stated  about  their  being  taken  from  the  paper 
and  pasted  in  the  book  was  what  he  had  been  told ;  that  he 
had  no  personal  knowledge  of  the  contents  of  the  papers  and 
that  correct  notices  might  have  been  published  for  all  that  he 
knew.  We  are  inclined  to  the  opinion  that  this  evidence 
is  not  sufficient  to  overcome  the  presumption  created  by 
statute. 

The  land  in  question  was  a  wild  and  uncultivated  tract  and 
not  occupied  by  the  plaintiffs  or  any  one  in  their  behalf. 

The  law  of  1855,  chapter  427,  section  65,  was  amended  in 
1885,  chapter  448,  so  as  to  provide  as  follows  :  "  Such  convey- 
ances shall  be  executed  by  the  comptroller,  under  his  hand  and 
seal,  and  the  execution  thereof  shall  be  witnessed  by  the  treas- 
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urer  or  deputy  comptroller,  and  all  such  conveyances  that  have 
been  heretofore  executed  by  the  comptroller,  and  all  convey- 
ances of  the  same  lands  by  his  grantee  or  grantees  therein 
named,  after  having  been  recorded  for  two  years  in  the  office 
of  the  clerk  of  the  county  in  which  the  lands  conveyed  thereby 
are  located,  and  all  outstanding  certificates  of  a  tax  sale  hereto- 
fore held  by  the  comptroller  that  shall  have  remained  in  force 
for  two  years  after  the  last  day  allowed  by  law  to  redeem  from 
such  sale  shall,  six  months  after  this  act  takes  effect,  be  conclu- 
sive evidence  that  the  sale  and  all  proceedings  prior  thereto, 
from  and  including  the  assessment  of  the  land  and  all  notices 
required  by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  by  law  to  redeem,  were  regular  and  were 
regularly  given,  published  and  served  according  to  the  provis- 
ions of  this  act,"  etc. 

As  we  have  seen  the  deed  by  the  comptroller  to  the  people 
■of  the  state  and  the  patent  subsequently  issued  to  Crowe  were 
recorded  in  the  office  of  the  clerk  of  the  county  of  Hamilton 
more  that  two  years  before  the  passage  of  this  act,  and  more 
than  six  months  have  elapsed  since  the  act  took  effect.  They 
are,  therefore,  brought  within  the  exprass  provisions  of  the  act 
which  makes  them  conclusive  evidence  that  the  notice  to  redeem 
was  regular  and  regularly  given  and  published  according  to  law. 
This  act  is  not  in  conflict  with  any  of  the  provisions  of  the  Con- 
stitution and  must,  therefore,  be  deemed  to  have  finally  disposed 
of  this  question.  (People  v.  Turner,  117  N".  Y.  227 ;  Ensign 
v.  Barse,  107  id.  329  ;  Chiimberlain  v.  Taylor,  36  Hun,  24-38.) 

The  judgment  should  be  affirmed  with  costs. 

All  concur,   except  Parker  J.,  not  voting. 

Judgment  affirmed. 
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Iii  the  Matter  of  the  Estate  of  Wokthington  Romaine, 
Deceased. 

Under  the  provision  of  the  Collateral  Inheritance  Act  (§  1,  chap.  483,  Laws 
of  1885,  as  amended  by  chap.  713,  Laws  of  1887),  providing  that  "all 
property  which  shall  pass  by  will  or  by  the  intestate  laws  of  this  state, 
from  any  person  who  may  die  seized  or  possesed  of  the  same,  or  if  such 
decedent  was  not  a  resident  of  this  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be  within  this  state,"  shall  be  liable 
to  a  tax  as  prescribed,  personal  property  in  this  state,  owned  by  a  non- 
resident intestate  at  the  time  of  his  death,  which  was  habitually  kept 
or  invested  by  him  here,  is  liable  to  taxation.    (Haight,  J.,  dissenting.) 

Li  re  Enston  (113  N.  Y.  174);  Orcutt's  Appeal  (97  Penn.  St.  179), 
distinguished. 

Reported  below,  58  Hun,  109. 

(Argued  March  4,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  24,  1890,  which  affirmed  a  decree  of  the  surro- 
gate of  the  city  and  county  of  New  York,  which  assessed  a 
tax  under  the  "  Collateral  Inheritance  Act ; "  and  also  affirm- 
ing an  order  of  said  surrogate  appointing  an  appraiser  under 
said  act. 

This  was  a  proceeding  instituted  by  the  district  attorney  of 
the  city  and  county  of  New  York,  to  compel  the  administrator 
of  the  estate  of  one  Worthington  Romaine,  deceased,  to  pay 
taxes  upon  certain  collateral  inheritances,  pursuant  to  chapter 
483  of  the  Laws  of  1885,  as  amended  by  chapter  713  of  the 
Laws  of  1887. 

September  27,  188S,  said  Romaine  died,  unmarried  and 
intestate,  at  Petersburg,  Virginia,  leaving  as  his  only  next  of 
kin  a  brother  and  a  sister,  residing  in  this  state,  and  two 
nephews  and  a  niece,  who  were  non-residents.  For  at  least 
ten  years  prior  to  his  death,  he  had  been  a  resident  of  and 
domiciled'  in  the  state  of  Virginia,  but  no  letters  of  adminis- 
tration appear  to  have  been  issued  or  applied  for  in  that  state. 
At  the  time  of  his  death,  and  for  about  three  years  prior 
thereto,  lie  was  the  lessee  of  a  box  in  a  safe  deposit  company 
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in  the  city  of  New  York,  in  which  lie  kept  certain  securities, 
consisting  of  stocks  and  bonds  of  different  corporations  and 
a  mortgage  upon  real  estate  in  said  city,  as  well  as  several 
pass-books  showing  deposits  by  him  in  various  savings  banks 
in  the  same  place  to  a  considerable  amount.  It  did  not  appear 
whether  said  stocks  and  bonds  were  issued  by  foreign  or  domes- 
tic corporations.  That  part  of  said  property  so  invested  or 
kept  in  this  state,  to  which  his  nephews  and  niece  were  enti- 
tled, being  one-third  of  the  whole,  was  appraised  at  the  sum 
of  $23,742.15. 

October  12,  1888,  letters  of  administration  were  issued  upon 
his  estate  by  the  surrogate  of  the  city  and  county  of  New  York, 
and  when  this  proceeding  was  initiated,  the  administrator  had 
distributed  the  most  of  the  assets  among  the  next  of  kin. 
December  6,  1889,  an  appraiser  was  appointed,  and  upon  hie 
report,  a  decree  was  made  by  the  surrogate  imposing  a  tax  of 
five  per  cent  upon  the  shares  of  the  nephews  and  niece  of  the 
decedent,  and  the  administrator  was  directed  to  pay  the  same. 
Upon  appeal  to  the  General  Term,  the  decree  was  affirmed  and 
the  administrator  thereupon  appealed  to  this  court. 

Robert  L.  Redfield  for  appellants.  The  statute  expressly 
limits  and  restricts  taxation  on  collateral  inheritances  (in  cases 
of  intestacy)  to  such  as  are  effectuated  by  the  intestate  laws 
of  this  state,  and,  by  implication,  excludes  inheritances  under 
the  laws  of  other  states.  (In  re  MePhemon,  104  N.  Y.  30(5 ; 
In  re  Howard,  5  Den.  483  ;  In  re  Tulant,  51  Hun,  213 ;  In 
re  Orcutt,  97  Penn.  St.  179  ;  Cooley  on  Tax.  [2d  ed.]  267 ; 
Wallace  v.  Atty.-Gen.,  L.  R.  [1  Ch.  App.]  9.)  The  amend- 
atory act  of  1887  does  not  disclose  any  change  of  intention 
on  the  part  of  the  legislature,  nor  does  it  enlarge  or  in  any 
way  modify  the  limitation  of  taxation  fixed  by  the  act  of  1885. 
(In  re  McPherson,  104  N.  Y.  306 ;  In  re  Howard,  5  Den. 
483 ;  Lambert  v.  People,  76  N.  Y.  225 ;  In  re  Emton,  113 
id.  174.)  The  succession  in  this  case  was  not  by  the  intestate 
laws  of  this  state,  but  by  the  laws  of  Virginia.  (Parson*  v. 
Lyman,  20  N.  Y.  103  ;  In  re  Hugltes,  95  id.  55  ;  Despard 
Sickels— Vol.  LXXXIL         11 
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v.  Churchill,  53  id.  192 ;  Stack  y.  Stack,  6  Den.  28<> ;  In  re 
Braithwaite,  19  Abb.  [K  C]  113;  Miller  v.  Miller,  91  K 
Y.  315;  Hardenburg  v.  Maiming,  4  Den.  437.)  The  prop- 
erty in  question  never  was  within  this  state,  within  the  mean- 
ing of  the  statute.  Being  temporarily  here  for  safe  keeping, 
its  situs  was  that  of  the  intestate's  domicile.  (In  re  Enston, 
113  N.  Y.  174;  hi  re  Txdane,  51  Hun,  213;  Guillander  v. 
Howell,  35  X.  Y.  657 ;  Iloyt  v.  Commissioner,  23  id.  224 ; 
Herron  v.  Kuran,  59  Ind.  473.) 

De  Lancey  Nicoll  and  Benjamin  E.  Dos  Passos  for 
respondent.  The  property  of  decedent  being,  at  the  time  of 
his  death,  actually  within  the  state  and  passing  to  his  nephews 
and  niece,  became  liable  under  chapter  713  of  the  Laws  of 
1887  to  taxation,  irrespective  of  the  fact  that  his  domicile  was 
in  Virginia  and  he  died  there  intestate.  (Laws  of  1885,  chap. 
483  ;  In  re  EnsUm,  113  N.  Y.  174  ;  Laws  of  1887,  chap.  713, 
$  1 ;  In  re  Yinot,  7  N.  Y.  Supp.  444 ;  U.  S.  v.  Rankin,  8  Fed. 
Rep.  874;  People  v.  Davenport,^  N.  Y.  585.)  Decedent's 
whole  estate  having  been  voluntarily  distributed  by  appellants 
under  the  laws  of  this  state  and  not  at  the  domicile,  the  prop- 
erty must  be  deemed  to  have  passed  here  within  the  contem- 
plation of  the  statute.  (Redf.  Surr.  Pr.  332  ;  Alvany  v. 
Powell,  2  Jones  Eq.  51 ;  In  re  Ewing,  1  C  &  F.  151 ;  In  re 
Enston,  113  N.  Y.  184;  //*  re  Clark,  9  K  Y.  Supp.  444.) 
There  being  express  intention  to  tax  property  of  all  non-resi- 
dents under  the  act  of  1887,  appellants  are  not  relieved  from 
taxation  upon  the  bonds  and  stocks,  or  bond  and  mortgage  and 
money  of  the  decedent,  either  by  the  fiction  of  law  placing 
such  property  at  the  domicile,  nor  by  reason  of  the  statutes  of 
this  state  exempting  the  property  of  non-residents  sent  here 
to  agents  for  investment  or  for  collection.  (Iloyt  v.  Comrs., 
23  K.  Y.  228  ;  Catlin  v.  Hall,  21  Vt.  158 ;  Graham  v.  Bank, 
84  IS".  Y.  400  ;  PeopU  v.  Gardner.  51  Barb.  357,  358 ;  People 
v.  Ogdensburg,  48  N.  Y.  397;  Wallace  v.  Atty.-Gen.,  L.  R. 
fl  Ch.  App.]  1 ;  Alvany  v.  Powell,  2  Jones'  Eq.  51 ;  State  v. 
Dalrymple,  70  Md.  294;  In  re  Enston,  113  N.  Y.  183,  184; 
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In  re  Lovelace,  4  DeG.  &  J.  340 ;  In  re  Wallops,  1  id.  656 ; 
Lyall  v.  Lyall,  L.  R  [15  Eq.]  1 ;  O rente 8  Appeal,  97  Penn.  St 
185,  186 ;  In  re  Del  Busto,  23  W.  K  C.  Ill ;  Common- 
wealth's Appeal,  11  id.  494 ;  Mathby  v.  R.  It.  Co.,  2  P.  F. 
Smith,  140 ;  Williams  v.  Bd,  Suprs.,  78  K  Y.  561 ;  Iloyt  v. 
Comrs.,  23  id.  224.)  Even  if  decedent's  property  was 
exempted  from  property  taxation,  that  does  not  relieve  appel- 
lants from  the  collateral  inheritance  tax,  as  that  act  does  not 
impose  a  property  tax.  (In  re  McPherson,  104  N.  Y.  317 ; 
In  re  Howard,  5  Dem.  483 ;  Eyre  v.  Jacob,  14  Grat.  427 ; 
Wallace  v.  Meyers,  38  Fed.  Kep.  184 ;  Strode  v.  Comrs.,  52 
Penn.  St.  181 ;  Miller  v.  Commonwealth,  27  Grat  110 ;  Bar- 
ringer  v.  Cowan,  2  Jones'  Eq.  433 ;  Comrs.  v.  Herman,  10 
W.  K.  C.  210,  212 ;  Society  for  Savings  v.  Coit,  6  Wall.  594 ; 
Prov.  Inst.  v.  Mass.,  6  id.  611,  632.) 

Vann,  J.  The  question  presented  by  this  appeal  is  whether 
succession  to  the  personal  property  of  a  non-resident  intestate, 
invested  or  habitually  kept  by  him  in  this  state,  is  subject  to 
taxation  under  the  Collateral  Inheritance  Act. 

The  original  act  provided  that  after  the  passage  thereof 
"  All  property  which  shall  pass  by  will  or  by  the  intestate 
laws  of  this  state  f  rchn  any  person  who  may  die  seized  or 
possessed  of  the  same  while  being  a  resident  of  the  state,  or 
which  property  shall  be  within  the  state,"  to  any  one  other 
than  certain  excepted  persons  nearly  related  to  the  decedent, 
should  be  subject  to  a  tax  of  five  dollars  .upon  the  hundred 
"of  the  clear  market-value  of  such  property."  (Laws  of 
1885,  chap.  483,  §  1.)  When  this  statute  came  before  the 
courts  for  construction,  it  was  held  not  to  apply  to  property 
within  the  state,  either  real  or  personal,  that  passed  by  will  or 
intestacy  from  a  non-resident  decedent  to  collateral  relatives 
or  strangers,  and  that  it  was  limited  in  its  effect  to  prop- 
erty so  passing  from  resident  decedents.  (Matter  of  Enston, 
113  K  Y.  174 ;  Matter  of  Tulane,  51  Hun,  213  ;  Matter  of 
Clark,  9  N.  Y.  Supp.  444.)  In  1887,  however,  the  legislar 
ture  amended   the  act  so   that   it  now  provides  that  "all 


84  Matter  op  Estate  op  Eomaine.  [June, 

Opinion  of  the  Court,  per  Vann,  J. 

property  which  shall  pass  by  will  or  by  the  intestate  laws 
of  this  state,  from  any  person  who  may  die  seized  or  possessed 
of  the  same  while  a  resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be  within  this  state,"  etc. 
(Laws  of  1887,  chap.  713,  §  1.)  The  part  inserted  by  the 
amendment  is  italicised  for  convenience  of  comparison. 
"What  did  the  legislature  wish  to  accomplish  when  it  inserted 
these  words  ?  This  question  is  not  easily  answered,  for  the 
section  is  so  involved  as  to  make  the  duty  of  discovering  its 
meaning  unusually  difficult.  Shortly  after  the  original  act 
was  passed  litigation  arose  over  its  provisions  and  the  courts 
were  called  upon  to  discharge  the  delicate  function  of  declar- 
ing what  the  confused  and  conflicting  passages  meant.  The 
Surrogate's  Court  and  the  Supreme  Court  held  that  the  act, 
before  it  was  amended,  applied  to  the  estates  of  non-resident 
decedents,  and  when  the  question  reached  the  Court  of 
Appeals  two  of  its  judges  were  of  the  same  opinion,  but  a 
majority  thought  otherwise  and  the  construction  of  the  lower 
courts  was  overturned.  {Matter  of  Eriston,  5  Dem.  93  ;  &  C, 
46  Hun,  506 ;  &  C.9  113  N.  Y.  174,  183.)  Although  the 
amendment  of  1887  was  probably  passed  in  view  of  the  liti- 
gation then  pending,  and  with  the  intention  of  removing  the 
doubt  caused  thereby,  candid  men  are  still  compelled  to  hesi- 
tate and  divide  in  pronouncing  judgment. 

It  must  be  assumed  that  the  legislature  in  passing  the 
amendment  intended  to  make  some  change,  and  the  expression 
"  or  if  such  decedent  was  not  a  resident  of  this  state  at  the 
time  of  death  "  suggests  what  that  change  was.  Before  it  was 
amended  the  act,  as  was  subsequently  held,  applied  only  to 
one  class  of  persons,  resident  decedents,  but  by  the  amend- 
ment it  is  made  applicable  to  another  class,  non-resident 
decedents.  But  does  it  apply  to  all  persons  belonging  to  these 
two  classes  ?  It  is  not  denied  that  it  applies  to  all  resident 
decedents,  and  to  all  non-resident  testators,  but  it  is  contended 
that  it  does  not  apply  to  non-resident  intestates,  because  prop- 
erty "  which  shall  pass    *    *    *    by  the  intestate  laws  of  this 
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state "  is  expressly  mentioned  to  the  implied  exclusion  of 
property  passing  by  the  intestate  laws  of  other  states.  This 
is  the  position  of  the  appellant,  whose  learned  counsel  claims 
that  the  act,  in  its  present  form,  was  designed  to  meet  cases  of 
succession  by  will,  but  not  of  succession  by  intestacy,  unless 
the  intestate  was  a  resident  of  this  state  It  is  difficult,  how- 
ever, to  see  why  the  legislature  should  discriminate  simply  for 
the  purposes  of  taxation  between  the  property  of  a  non-resi- 
dent decedent  who  made  a  will  and  of  one  who  did  not.  It 
is  not  probable  that  there  was  an  intention  to  tax  the  estates 
of  non-resident  testators  and  to  exempt  those  of  non-resident 
intestates,  because  there  is  no  foundation  for  such  a  distinction, 
{People  ex  rel.  Westcltester  Fire  Ins.  Co.  v.  Davenport,  91 
N.  Y.  574,  585.)  Property  of  the  same  kind,  situated  in 
the  same  place,  receiving  the  same  protection  from  the  law, 
and  administered  upon  in  the  same  way,  would  naturally  be 
required  to  contribute  toward  the  expense  of  government 
upon  the  same  basis,  regardless  of  whether  its  last  owner 
died  testate  or  intestate.  The  language  of  the  act,  as  amended, 
does  not  indicate  the  intention  thus  contended  for,  when 
the  entire  section  is  read  together,  because  non-resident  dece- 
dents are  mentioned,  while  non-resident  testators  are  not. 
Although  "  the  intestate  laws  of  this  state "  are  named  as  a 
source  of  title,  they  are  not  the  exclusive  source,  and  neither 
necessarily  nor  naturally  apply  to  the  property  of  non-resident 
decedents  named  at  a  later  point  in  the  section.  In  this  dis- 
cussion it  is  assumed,  as  the  appellant  claims,  that  the  personal 
property  of  such  persons  passes  according  to  the  laws  of  the 
state  where  they  reside.  By  comparing  the  original  with  the 
amended  act  and  analyzing  the  provisions  of  the  latter  in  the 
light  thus  afforded,  we  think  that  the  legislature  intended  by 
the  fore  part  of  the  sentence  under  consideration,  to  provide 
for  succession  to  the  estates  of  residents,  to  which  "  the  intestate 
laws  of  this  state"  apply ;  that  after  providing  for  that  class  a 
change  is  made,  indicated  by  the  use  of  the  disjunctive  particle 
"  or,"  which  suggests  a  transition  to  another  subject,  and  intro- 
duces another  class,  non-residents,  who  are  also  provided  for, 
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and  then  each  class  is  carried  forward  to  the  taxing  clause, 
which  embraces  both.  As  thus  construed,  "  the  intestate  laws 
of  this  state  "  have  no  application  to  the  second  class,  being 
separated  from  it  by  the  word  "  or  "  and  confined  to  that  clause 
of  the  sentence  in  which  they  occur.  They  are  not  repeated 
in  the  second  clause,  either  literally  or  by  implication,  although 
the  words  "  all  property  "  in  the  first  clause  are  repeated  in 
the  second  in  the  form  of  "  which  property ; "  but  no  limitation 
is  there  applied  to  them.  "  Which  property,"  as  thus  used, 
means  the  property  of  the  non-resident  decedent,  and  such 
property,  if  personal,  would  not  pass  by  the  intestate  laws  of 
this  state.  This  construction  is  confirmed  by  referring  to 
other  portions  of  the  act,  which  provide  that  "  all  administra- 
tors, executors  and  trustees  "  shall  be  liable  for  the  taxes  until 
paid  (§  1),  and  that  "whenever  any  foreign  executor  or  admin- 
istrator shall  assign  or  transfer  any  stocks  or  loans  in  this  state, 
standing  in  the  name  of  a  decedent,"  the  tax  shall  be  paid  to 
the  proper  officer  on  such  transfer,  or  the  corporation  permit- 
ting it  shall  become  liable  to  pay  the  tax,  provided  it  had 
knowledge  of  the  facts  in  time.  (§  11.)  It  is  clear  that  the 
act  is  not  confined  to  real  estate,  but  embraces  personal  prop- 
erty also,  including  evidences  of  debt.  All  administrators  are 
made  liable  for  the  tax,  and  corporations  can  transfer  stock 
standing  upon  their  books  in  the  name  of  a  non-resident  dece- 
dent only  at  their  peril  until  the  tax  thereon  is  paid.  The 
fiction  of  law  that  personal  estate  has  no  situs  away  from  the 
person  or  residence  of  its  owner  is  done  away  with,  to  a  limited 
extent  and  for  a  specified  purpose,  and  the  truth  is  substituted 
in  its  stead  as  the  rule  of  action.  That  the  legislature  had  the 
power  to  do  tliis  can  hardly  be  questioned.  {Matter  of 
McPhersoji,  104  N.  Y.  306.)  As  was  said  by  Judge  Story, 
when  writing  upon  this  subject:  "A  nation  within  whose 
territory  any  personal  property  is  actually  situated  has  as 
entire  dominion  over  it  while  therein,  in  point  of  sovereignty 
and  jurisdiction,  as  it  has  over  immovable  property  situated 
there."  (Conflict  of  Laws,  §  550.)  In  People  ex  rel.  Hoyt  v. 
Commissioners  of  Taxes  (23  N.  Y.  224,  228),  Judge  Comstock 
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quotes  with  approval  the  foregoing  extract,  and  adds :  "  I  can 
think  of  no  more  just  and  appropriate  exercise  of  the  sov- 
ereignty of  a  state  or  nation  over  property  situated  within  it 
and  protected  by  its  laws,  than  to  compel  it  to  contribute  toward 
the  maintenance  of  government  and  law.  Accordingly  there 
seems  to  be  no  place  for  the  fiction  of  which  we  are  speaking 
(mobilia  personam  sequantur),  in  a  well-adjusted  system  of 
taxation."  (See,  also,  Guiliander  v.  Howell,  35  N.  Y.  657 ; 
Graham  v.  First  National  Hank  of  Norfolk,  84  id.  393, 
401 ;  CaUin  v.  Hull,  21  Vt.  152 ;  Dos  Passos  on  Collateral 
Inheritance,  37,  92.) 

Oreutfs  Appeal  (97  Penn.  St.  179),  is  pressed  upon  our 
attention  as  opposed  to  the  views  here  expressed,  but  that  case 
was  decided  under  a  statute  differing  materially  from  the  one 
under  consideration.  (Purd.  Dig.  vol.  1,  259.)  The  main 
point  of  contention  there  was  whether  United  States  bonds, 
no  matter  where  deposited,  had  a  situs  different  from  the 
domicile  of  their  owner,  and  it  was  held  that  they  had  not,  by 
the  act  then  under  review,  which  was  declared  u  to  embrace 
only  personal  property  of  a  tangible  nature,  actually  situated 
or  used  for  business  purposes  within  the  commonwealth,  and 
not  to  mere  certificates  of  indebtedness,  such  as  government 
bonds." 

It  was  held  otherwise  by  the  Court  of  Appeals  of  Maryland 
in  State  v.  Dalrymple  (70  Md.  294),  where  the  words  "  being 
in  this  state  "  were  declared  to  refer  to  the  actual  and  not  to 
the  constructive  situation  of  the  property. 

In  Alvany  v.  Powell  (2  Jones  Eq.  51)  it  was  held  that  prop- 
erty, whether  real  or  personal,  situate  in  the  state  of  North 
Carolina,  but  belonging  to  one  domiciled  and  dying  intestate 
in  Canada,  was  subject  to  the  succession  tax  imposed  by  a 
statute  of  said  state. 

When  the  Matter  of  Enston  {supra)  was  before  this  court 
the  amendment  of  1887  had  been  passed,  but  it  did  not  apply 
to  the  facts  of  that  case,  because  they  arose  prior  to  its  passage., 
although  the  decision  was  made  afterward.  Still  the  amend- 
ment was  considered  in  the  prevailing  opinion  which  stated 
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(p.  184:)  that  "by  chapter  713  of  the  Laws  of  1887,  section  1 
of  the  act  of  1885  was  so  amended  as  to  subject  to  its  opera- 
tion the  property  within  this  state  of  a  non-resident  decedent ; 
and  this  amendment  furnishes  some  evidence  that  prior  thereto 
the  proper  construction  of  the  section,  according  to  the  under- 
standing of  the  legislature,  did  not  include  within  its  operation 
such  property."  In  the  dissenting  opinion  reference  was  made 
to  the  same  subject  in  this  way  (p.  184) :  "  Under  either  statute 
(the  original  and  the  amendment)  the  clear  intention  was  to 
bring  in  for  taxation  all  property,  real  and  personal,  without 
regard  to  residence,  which  wras  within  the  jurisdiction  of  the 
courts  of  this  state,  and  to  be  administered  under  its  laws  for 
the  beneficiaries  named  in  the  act,  subject  only  to  the  excep- 
tions named  in  the  act  itself."  All  of  the  property  in  question 
has  been  administered  upon  in  this  state  alone.  There 
appeared  to  be  no  difference  in  the  ininds  of  the  six  judges 
who  took  part  in  the  decision  as  to  the  effect  of  the  amend- 
ment of  1887.  Apparently,  they  were  all  of  the  opinion,  as 
the  most  of  those  participating  in  this  decision  are,  that  by  the 
change  then  made  the  act  applied  to  the  property  within  this 
state  of  any  non-resident  decedent. 

The  appellant  further  contends  that  the  property  in  ques- 
tion was  not  "  within  this  state,"  according  to  the  true  mean- 
ing of  the  statute,  and  the  contention  is  supported  by  the 
argument  that  it  would  be  unreasonable  to  tax  money  found 
upon  the  person  of  a  non-resident  who  died  while  travel- 
ing in  this  state.  We  should  hesitate  before  applying  the 
statute  to  any  property  casually  brought  into  the  state  for  a 
temporary  purpose,  as  by  a  visitor  or  traveler,  but  the  record 
before  us  does  not  present  such  a  case.  It  might  well  be  held 
that  6uch  property,  although  literally  u  within  this  state,"  wa£ 
not  here  in  the  sense  meant  by  the  statute,  on  account  of  the 
transitory  and  accidental  character  of  its  presence  and  the 
immediate  custody  of  the  owner.  (Iferran,  Treasurer,  v. 
Keeraii)  59  Ind.  472,  47H.)  Where,  however,  the  money  of  a 
non-resident  is  invested  in  this  state,  as  it  was  by  Mr.  Romaine 
in  the  bond  and  mortgage  in  question,  and  in  the  deposits 
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made  by  him  in  the  savings  banks,  or  where  the  property  of  a 
non-resident  is  habitually  kept,  even  for  safety,  in  this  state, 
we  think  that  the  statute  applies  both  in  the  letter  and  spirit 
Such  property  is  within  this  state  in  every  reasonable  sense, 
receives  the  protection  of  its  laws  and  has  every  advantage 
from  government,  for  the  support  of  which  taxes  are  laid,  that 
it  would  have  if  it  belonged  to  a  resident  We  think  that  a 
fair  construction  of  the  act  permits  no  distinction  as  to  such 
property,  based  simply  upon  the  residence  of  the  deceased 
owner.  We  have  nothing  to  do  with  the  policy  of  the  statute, 
as  our  duty  is  discharged  when  we  declare  its  meaning  and 
apply  it  to  the  case  in  hand.  That  duty  we  discharge  in  this 
instance  by  adjudging  that  succession  to  the  personal  property 
in  question,  lately  belonging  to  Wortliington  Romaine,  a  non- 
resident intestate,  but  invested  or  habitually  kept  by  him  in 
this  state,  is  taxable  under  the  Collateral  Inheritance  Act,  in 
so  far  as  it  passed  to  persons  not  excepted  from  its  provisions. 
The  orders  should  be  affirmed,  with  costs. 

Haight,  J.  (dissenting).  The  question  is  as  to  whether  the 
next  of  kin  of  a  non-resident  decedent  intestate  are  liable  to 
pay  a  collateral  inheritance  tax  on  the  personal  property  of 
such  decedent  found  within  this  state. 

The  statute  provides  that  "  after  the  passage  of  this  act  all 
property  which  shall  pass  by  will  or  by  the  intestate  laws  of 
this  state,  from  any  person  who  may  die  seized  or  possessed 
of  the  same  while  a  resident  of  this  state,  or  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be  within  this  state  *  *  * 
shall  be  and  is  subject  to  a  tax  of  live  dollars  on  every  hundred 
dollars  of  the  clear  market  value  of  such  property,  etc. 
(Chap.  713,  Laws  of  1887.) 

The  taxes  imposed  by  this  act  are  special,  and  not  general, 
and  the  rule  is  that  special  tax  laws  are  to  be  strictly  construed 
against  the  government  and  favorably  to  the  taxpayer  ;  that  a 
citizen  cannot  be  subjected  to  special  burdens  without  clear 
warrant  of  law.  {In  the  Matter  of  McPfcrsvn,  104  K*.  Y. 
Sickels — Vol.  LXXX1I.         12 
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306-317;  Dos  Passos  on  Collateral  Inheritance  Taxes,  41.) 
In  the  Matter  of  Eiiston  (113  N.  Y.  134-177),  Andrews,  J., 
in  delivering  the  opinion  of  the  court,  says :  "  The  tax  imposed 
by  this  act  is  not  a  common  burden  upon  all  the  property  or 
upon  the  people  within  the  state.  It  is  not  a  general  but  a 
special  tax,  reaching  only  to  special  cases  and  affecting  only  a 
special  class  of  persons.  *  *  *  In  such  a  case  they  (the 
executors)  have  the  right,  both  in  reason  and  in  justice,  to 
claim  that  they  shall  be  clearly  brought  within  the  terms  of  the 
law  before  they  shall  be  subjected  to  its  burdens.  It  is  a  well- 
established  rule  that  a  citizen  cannot  be  subjected  to  special 
burdens  without  clear  warrant  of  law." 

"With  this  rule  in  view,  operating  as  our  guide,  let  us  review 
the  statute.  "  All  property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state  from  any  person  who  may  die  seized 
or  possessed  of  the  same  while  a  resident  of  this  state."  Here 
we  have  clearly  expressed  the  legislative  intent  to  subject  to 
the  tax,  both  real  and  personal  property  of  a  resident  which 
shall  pass  by  Will  or  by  the  intestate  laws  of  this  state.  The 
condition  upon  which  the  tax  may  be  imposed  is  that  the  prop- 
erty shall  pass  by  will  or  by  the  intestate  laws  of  the  state. 

"  Or  if  such  decedent  was  not  a  resident  of  this  state  at  the 
time  of  death,  which  property  or  any  part  thereof  shall  be 
within  this  state."  As  we  have  seen,  the  former  clause  of  the 
statute  quoted  refers  to  the  residents  of  the  state  and  the  latter 
clause  to  non-residents.  The  two  clauses  are  connected  by  the 
word  "or."  But  we  do  not  understand  that  by  the  use  of  this 
word  it  was  intended  to  provide  for  the  taxing  of  other  prop- 
erty than  that  mentioned  in  the  former  clause,  but  only  to 
provide  for  the  taxing  of  such  property  of  a  non-resident 
decedent  which  shall  be  within  this  state  at  the  time  of  his 
death,  and  this  intention  is  made  apparent  from  the  use  in  the 
latter  clause  of  the  words  "  which  property,"  thereby  referring 
to  the  property  which  should  pass  by  will  or  the  intestate  laws 
of  this  state. 

If  we  are  correct  in  this  interpretation  of  the  statute,  it  fol- 
lows that  the  tax  in  question,  was  improperly  imposed,  for  the 
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reason  that  the  property  of  the  decedent  found  in  this  state 
was  personal,  and  the  situs  being  with  the  owner,  it  would  not 
pass  by  the  intestate  laws  of  this  state.  (Redfield  Surrogate's 
Court  [2d  ed.],  588.) 

Chapter  483  of  the  Laws  of  1885  was  amended  by  the  act 
in  question  by  the  insertion  of  the  words  "  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time  of  death."  Under 
the  former  act  it  was  held  that  the  tax  could  be  imposed  only 
upon  property  so  passing  by  will  or  by  the  intestate  laws  of 
this  state,  etc.     (In  the  Matter  of  Enslon,  sxtpra.) 

It  is  now  contended  that  it  was  the  intention  in  amending 
the  former  act  to  bring  in  non-resident  decedents  and  subject 
their  estates  to  the  same  burdens  as  residents.  This  was 
doubtless  the  intention  as  to  the  real  estate,  but  as  to  the 
personal  estate  we  cannot  assume  that  it  was  the  intention  to 
impose  a  greater  or  heavier  burden  upon  non-residents  than 
that  which  was  imposed  upon  residents.  Under  the  act  of 
1885  the  tax  could  not  be  imposed  upon  real  estate  within  this 
state  of  a  non-resident.  Such  real  estate  is  subject  to  the  juris- 
diction of  our  state,  and  would  pass  under  its  laws  and  under 
the  amended  provision  of  the  act  of  1887 ;  it  would  clearly  be 
assessable  here  and  could  not  be  elsewhere.  But  it  is  quite 
different  with  the  personal  property  of  a  non-resident.  As 
we  have  already  stated,  the  situs  of  such  property  is  with  the 
owner,  and  upon  his  death  is  distributed  according  to  the  law 
of  his  domicile,  and  does  not  pass  under  our  intestate  laws. 
(Redfield  Surrogate's  Court,  snjyra.) 

In  many  of  the  states  similar  laws  to  the  one  in  question 
have  been  enacted.  So  that  if  the  personal  property  of  a  non- 
resident decedent  should  be  assessed  in  this  state  and  the  tax 
imposed  upon  the  next  of  kin,  it  would  subject  them  to  the 
payment  of  a  double  tax,  for  after  the  transmission  of  the 
property  to  the  state  of  the  domicile,  it  would  pass  under 
the  laws  of  that  state,  and  they  would  be  liable  to  the  payment 
of  a  similar  tax  in  that  state.  And  the  same  would  be  true  of 
a  decedent  of  this  state  who  should  die  having  personal  prop- 
erty in  another  state.     Af ter  being  taxed  in  that  state,  and  the 
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property  transmitted  to  this  state,  it  would  pass  under  our  laws 
and  would,  consequently,  under  the  provisions  of  the  act,  be 
clearly  liable  to  the  assessment  of  a  collateral  inheritance  tax. 

Again  referring  to  the  statute,  all  property  which  shall  pass 
by  will,  or  the  intestate  laws  of  this  state,  shall  be  subject  to 
the  tax. 

In  determining  the  question  whether  the  property  is  subject 
to  the  tax,  the  test  is,  does  it  pass  in  the  manner  provided  by 
the  statute  ? 

As  we  have  seen,  the  property  in  question  does  not  pass  by 
will,  or  under  any  of  the  laws  of  our  state. 

The  order  should  be  reversed  and  the  proceedings  dismissed. 

All  concur  with  Vann,  J.,  except  Haight,  J.,  dissenting. 

Order  affirmed. 


Ii2f58 
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di64   520        Cornelius  W.  Carnwright,  Respondent,  v.  Morgan  Gray 

et  al.,  Executors,  etc.,  Appellant*?. 

An  instrument  by  which  the  signer  agrees  to  pay  to  another  a  sum  certain 
at  a  time  specified  after  his  death  is  a  valid  promissory  note. 

It  is  not  necessary  to  the  validity  of  a  promissory  note,  under  the  provision 
of  the  Revised  Statutes  in  reference  thereto  (1  R.  S.  768),  that  a  con- 
sideration shall  be  expressed  therein,  nor  is  it  necessary  in  an  action 
thereon  to  allege  or  prove  a  consideration.  The  instrument,  whether 
negotiable  or  not,  imports  a  consideration  and  the  burden  of  showing  a 
want  thereof  is  upon  the  defendants. 

Reported  below,  57  Hun,  518. 

(Argued  March  17,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  24, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  upon  a  written  instru- 
ment, of  which  the  following  is  a  copy  : 
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"  Quarkyville,  September  2,  1871. 
"  Thirty  days  after  death,  I  promise  to  pay  to  Cornelius 
Carnwright  fifteen  hundred  dollars,  with  interest. 

"  SAMUEL  P.  FRELIGH." 

The  plaintiff  gave  no  evidence  of  the  transaction  out  of 
which  the  instrument  arose,  and  none  of  the  actual  consider 
tion  thereof,  but  having  offered  testimony  tending  to  prove 
the  genuineness  of  the  maker's  signature  put  the  note  in  evi- 
dence and  rested  his  case. 

Further  facts  are  stated  in  the  opinion. 

Peter  Cantine  and  John  J.  Linson  for  appellants.  The 
respondent  did  not  show  there  was  any  consideration  for  the 
note  and  hence  the  judgment  and  order  should  be  reversed. 
(4  R.  S.  [8th  ed.]  2499,  §§  1-5  ;  Maule  v.  Cranford,  14  Hun, 
193  ;  Abbott's  Tr.  Ev.  457  ;  Comstock  v.  Ilier,  73  N.  Y.  274 ; 
Shaw  v.  M.  JV.  Batik,  11  Otto,  557 ;  Edwards  on  Bills  & 
Notes,  78 ;  Daniels  on  Neg.  Paper,  162,  163 ;  1  Parsons  on 
Bills  &  Notes,  127;  Spier  v.  Downing,  34  Barb.  522 ;  Jerome 
v.  Whitney,  7  Johns.  221 ;  Saxton  v.  Johnston,  10  id.  418  ; 
Bowman  v.  Petrie,  4  Wend.  575  ;  Edgerton  v.  Edgerton,  9 
Conn.  6  ;  Bristol  v.  Warner,  19  id.  7 ;  Courtney  v.  Doyle,  10 
Allen,  122  ;  Mc31ullen  v.  Raferty,  89  N.  Y.  456  ;  Cromwell 
v.  Hewett,  40  id.  491.)  The  trial  judge  erred  in  his  charge  as 
to  the  burden  of  proof  on  the  question  of  consideration. 
{Perley  v.  Perley,  144  Mass.  104 ;  Powers  v.  Bitssell,  13 
Pick.  69,  76 ;  Delano  v.  Bartlett,  6  Cush.  364,  366 ;  Simpson 
v.  Davis,  119  Mass.  269  ;  1  Daniels  on  Neg.  Inst.  §  164 ; 
Bruyn  v.  Bussell,  52  Hun,  17 ;  Anthony  v.  Ilarrwon,  14 
id.  218,  219 ;  74  N.  Y.  613  ;  Sawyer  v.  Warner,  15  Barb. 
282 ;  1  Greenl.  on  Ev.  §§  79-81 ;  Dwyer  v.  Brown,  23  N. 
Y.  S.  R  695  ;  Convoy  v.  Warren,  3  Johns.  Cas.  259,  260  ; 
Curtis  v.  Crane,  13  N.  Y.  S.  R  748 ;  D.  S.  M.  Co.  v.  Best, 
105  N.  Y.  59 ;  Comstock  v.  Hier,  73  id.  274 ;  Catlin  v. 
Hansen,  1  Duer,  309,  323  ;  2  Greenl.  on  Ev.  §  172.)  The 
possession  of  a  non-negotiable  note  is  not  evidence  of  a  transfer. 
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{Barrick  v.  Austin,  21  Barb.  241,  242,  243 ;  Edwards  on 
Bills,  216,  217.)  If  it  is  claimed  the  note  was  a  gift,  or  as 
suck  to  take  effect  after  death,  it  is  void.  {Phelps  v.  Phelps, 
28  Barb.  121  ;  23  N.  Y.  69 ;  Edwards  on  Bills,  324;  WhiU 
<iker  v.  WJtilaker,  52  N.  Y.  368.)  The  court  erred  in  the 
admission  of  two  deeds  objected  to  by  defendants  received  in 
evidence  and  exception  taken  thereto.  {Nicholson  v.  Waful,  70 
N.  Y.  604 ;  Bruyn  v.  Russell,  52  Hun,  376  ;  Dwyer  v.  Brown, 
23  E".  Y.  S.  R.  695.)  The  giving  of  the  note  in  1876  at  three 
months  for  fifty  dollars,  by  the  plaintiff  to  the  testator,  is  evi- 
dence of  a  settlement  in  full  at  that  time.  {Eighmy  v.  Strong, 
17  K  Y.  S.  R.  216,  220,  221 ;  Proctor  v.  Thompson,  13  Abb. 
[N.  C]  340,  351,  352.) 

F.  L.  Westbrook  and  J.  Newton  Fiero  for  respondent.  The 
instrument  sued  upon  in  this  action  is  a  promissory  note  and 
imports  a  consideration.  (2  Black.  Comm.  467;  Story  on 
Prom.  Notes,  §§  1,  27;  Thompson  on  Bills,  chap.  1,  §  1 ;  3 
Kent's  Comm.  72,  76 ;  1  Wait's  Act.  and  Def.  550 ;  Kimball 
v.  Huntington,  10  "Wend.  676;  Paine  v.  Noelke,  54  How. 
Pr.  335;  Townsend  v.  Derby,  3  Mete.  364;  Underhill  v. 
Phillips,  10  Hun,  592 ;  Payne  v.  Gardiner,  29  K  Y.  146, 
172 ;  Luqueer  v.  Prosser,  1  Hill,  258  ;  Lake  v.  Tysen,  6  id. 
462;  Hart  v.  Riley,  33  id.  780;  Sherman  v.  Mclntyre,  7 
Hun,  593;  Nay  v.  Curley,  113  N.  Y.  577;  Luff  v.  Pope,  5 
Hill,  416 ;  7  id.  577 ;  Luntw.  Bank,  49  Barb.  229  ;  A.  Bank 
v.  F  N.  Bank,  46  N.  Y.  88 ;  Story  on  Bills,  §  60 ;  Bayley  on 
Bills,  chap.  1,  §  10;  People  v.  MeDermott,  8  Cal.  288; 
Dug  an  v.  Campbell,  1  Ohio,  115 ;  Richmond  v.  Pattei%son,  3 
id.  369;  Cunnningsv.  Freeman,  21  Tenn.  143,  145  ;  Coursen 
v.  Leslie,  31  Peim.  506,  509 ;  Flint  v.  Phillips,  16  Ore.  444, 
449  ;  Daniels  on  Neg.  Inst,  §  161 ;  Averillv.  Booker,  15  Grat. 
169  ;  Jascleline  v.  Lapere,  10  Mod.  296  ;  Ilaydock  v.  Lynch, 
2  Ld.  Raym.  1563.)  The  deed  from  Alexander  Carnright  to 
his  son,  the  plaintiff,  and  his  wife,  Abbie,  the  daughter  of 
Samuel  P.  Freligh,  and  the  deed  f r^m  plaintiff  and  wife  to 
Van  Steen-bergh  were  properly  admitted.     {Blosscnn  v.  Bar- 
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rett,  37  N.  Y.  438 ;  Waldron  v.  Romaine,  22  id.  371 ;  Brown 
t.  Perkins,  1  Allen,  96 ;  Wallis  v.  Randall,  81  K  Y.  167, 
168 ;  Whitney  v.  Leominster,  136  Mass.  27 ;  Sherwood  v. 
Titman,  55  Penn.  77,  80 ;  Robinson  v.  R.  P.  Co.,  7  Gray, 
95  ;  Fisher  v.  Plimpton,  97  Mass.  443, 444  ;  Plainer  v.  Pfotf- 
Ti^r,  78  N.  Y.  97.)  The  defendant  must  prove  a  want  of  con- 
sideration. (Story  on  Prom.  Notes,  §§  181,  187 ;  Story  on 
Bills,  §  193;  Powers  v.  French,  1  Hun,  583;  Cornp.  v. 
Ilurtin,  9  Johns.  217;  Childs  v.  Barnum,  11  Barb.  17; 
Walker  v.  People,  88  K  Y.  81 ;  Walrod  v.  Ball,  9  Barb. 
275 ;  Sleeper  v.  Middlestoorth,  4  Den,  431 ;  Johnson  v. 
77*/*,  2  Hill,  606 ;  Oakley  v.  Boorman,  21  Wend.  593 ; 
Banker  v.  Banker,  63  N.  Y.  414.)  The  exception  taken  to 
the  charge  does  not  properly  raise  the  question  of  its  correct- 
ness.) Tousey  v.  Roberts,  114  K  Y.  317 ;  Bosley  v.  JV.  B. 
Co.,  123  id.  558 ;  Requa  v.  67%  of  Rochester,  45  id.  138 : 
McGinley  v.  Zw*.  Cfe.,  77  id.  495  ;  Caldwell  v.  S.  Co.,  47  id. 
286;  Wolf  v.  Ins.  Co.,  39.  id.  50;  Porter  v.  Jf.  .£  R.  Co., 
120  id.  288 ;  Lahr  v.  Jf.  il  R.  Co.,  104  id.  294 ;  Lewis  v.  R. 
R.  Co.,  34  N.  Y.  S.  K.  374,  375 ;  Willetts  v.  Ins.  Co.,  45 
N.  Y.  49.)  When  a  suit  is  brought  on  a  promissory  note, 
whether  it  is  negotiable  or  non-negotiable,  it  is  evidence  of 
money  had  and  received  by  the  maker  for  the  use  of  the 
payee  or  of  money  lent  by  him,  and  the  note  is  received  ae 
evidence  of  a  money  consideration.  (Pierce  v.  Craft,  12 
Johns.  91 ;  Hughes  v.  WlieeUr,  8  Cow.  83  ;  Butler  v.  Rawson, 
1  Den.  106;  C.  Batik  v.  Warden,  6  N.  Y.  28.)  A  plaintiff 
can  declare  on  Ids  cause  of  action  in  as  many  different  forms 
and  counts  as  he  desires,  and  if  not  demurred  to  or  he  is  com- 
pelled to  elect,  can  give  evidence  under  either,  and  recover  on 
the  cause  of  action  stated  in  any  count ;  and  a  general  verdict 
for  the  plaintiff  is  good.  (Birdseye  v.  Smith,  32  Barb.  217  ; 
Velie  v.  Ins.  Co.,  65  How.  Pr.  1 ;  Longprey  v.  Yates,  31  Hun, 
432 ;  Blank  v.  Hartshorn,  37  id.  102 ;  Lonregan  v.  People, 
50  Barb.  277 ;  Polinsky  v.  People,  73  N.  Y.  69 ;  0.  Bank  v. 
O.  Bank,  21  id.  502 ;  Bedell  v.  Carll,  33  id.  583.)  The  note 
draws  interest  from  its  date.    (Conner *s  v.  Holland,  113  Mass. 
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50 ;  Lanning  v.  Cole,  8  How.  Pr.  148 ;  4  Wait's  Act  and 
Def .  134 ;  Sanders  v.  R.  R.  Co.,  94  K  Y.  641, 642 ;  O'Brien, 
v.  Young,  95  id.  428,430.) 

Brown,  J.  When  the  plaintiff  rested  his  case  and  again  at 
the  close  of  the  testimony  the  defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that  no  proof  had  been  given  that 
the  instrument  sued  upon  had  any  consideration.  These 
motions  were  denied  and  the  court  instructed  the  jury  that  the 
instrument  was  a  promissory  note  and  imported  a  considers 
tion,  and  that  the  burden  rested  upon  the  defendants  to  show 
that  it  was  without  a  consideration. 

The  exceptions  to  these  rulings  present  the  principal  question 
argued  upon  this  appeal. 

The  statute  of  this  state  in  reference  to  promissory  notes 
provides  as  follows  (1  K.  S.  768) : 

Sec.  1.  All  notes  in  writing,  made  and  signed  by  any  person, 
whereby  he  shall  promise  to  pay. to  any  other  person  or  his 
order,  or  to  the  order  of  any  other  person,  or  unto  the  bearer, 
any  sum  of  money  therein  mentioned,  shall  be  due  and  pay- 
able as  therein  expressed  ;  and  shall  have  the  same  effect  and 
be  negotiable  in  like  manner  as  inland  bills  of  exchange, 
according  to  the  custom  of  merchants. 

Sec.  4.  The  payees  and  indorsees  of  every  such  note  pay- 
able to  them  or  their  order  and  the  holders  of  every  such  note 
payable  to  bearer,  may  maintain  actions  for  the  sums  of  money 
therein  mentioned,  against  the  makers  and  indorsers  of  the 
same  respectively,  in  like  manner  as  in  cases  of  inland  bills  of 
exchange,  and  not  otherwise. 

Our  statute  is  a  substantial  re-enactment  of  the  statute  of 
Anne  (3  &  4  Anne,  c.  9),  which  provided  that :  "  All  notes 
signed  by  a  person  promising  to  pay  to  another  his,  her  or 
their  order  or  to  bearer  "  should  be  construed  to  be  by  virtue 
thereof  due  and  payable  to  any  such  person  to  whom  the  same 
is  made  payable,  etc.,  etc. 

This  statute  was  held  by  the  courts  of  England  to  include 
within  its  terms  a  non-negotiable  note.     {Smith  v.  Kendall,  6 
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D.  &  E.  123 ;  BurcheU  v.  Slocock,  2  Ld.  Raym.  1545 ;  3 
Kent's  Com.  77.) 

In  the  case  first  cited  Lord  Kenyon  said  :  "  A  note  may  be 
made  payable  to  '  A '  or  bearer,  '  A '  or.  order,  or  to ( A '  only." 
Similar  decisions  were  made  by  the  courts  of  this  state  under 
our  own  statute.  (Dawning  v.  Backenstoes,  3  Caines,  137; 
President  v.  JIurtin,  9  Johns.  217  ;  Kimball  v.  Huntington, 
10  Wend.  675  ;  Hall  v.  Farmer,  5  Denio,  484.) 

In  Downing  v.  Backenstoes  a  non-negotiable  note  was 
declared  on  as  within  the  statute  and  the  defendant  demurred 
on  the  ground  that  the  declaration  did  not  allege  the  transac- 
tion and  consideration  upon  which  the  note  was  given.  The 
court  gave  judgment  for  the  plaintiff,  saying :  "  The  very 
point  was  settled  in  Green  v.  Lang  (April  Term,  1798)  in  con- 
formity to  the  adjudications  in  Westminster  Hall." 

In  President  v.  Hurtin  it  was  said :  "  The  note  set  forth  is 
a  good  promissory  note  within  the  statute,  though  it  has  no 
words  bearer  or  order.  This  is  the  established  English  law 
and  the  same  rule  is  recognized  by  this  court." 

In  Kimball  v.  Huntington  the  action  was  upon  a  due  bill 
in  this  form :  "  Due  Kimball  &  Kenston  three  hundred  and 
twenty-five  dollars  payable  on  demand."  Judge  Nelson  said : 
"The  instrument  is  a  promissory  note  within  the  statute. 
Neither  the  acknowledgment  of  value  received  or  negotiable 
words  are  essential  to  bring  it  within  the  statute."  (See  also 
Carver  v.  Hayes,  47  Me.  257  ;  Franklin  v.  March,  6  N.  H. 
364.) 

No  authority  is  cited  in  the  courts  of  this  state  or  of  Eng- 
land holding  that  a  non-negotiable  note  is  not  within  the  terms 
of  the  laws  cited,  and  we  are  of  the  opinion  that  the  language 
of  our  statute  includes  a  note  payable  to  a  person  without 
words  of  negotiability. 

The  instrument  6ued  upon  being,  therefore,  a  promissory 
note  within  the  statute  of  this  state,  it  follows  that  it  imports  a 
consideration.  By  the  express  terms  of  the  statute  the  sum  of 
money  therein  mentioned  is  declared  to  be  "  due  and  payable 
as  therein  expressed."  That  it  is  "  due  and  payable  "  according 
Sickels— Vol.  LXXXII.        13 
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to  its  terms  is  the  legal  conclusion  which  the  court  must  draw 

from  the  instrument  itself.     A  valid  contract  is  thus  declared 

» 

to  exist,  and  of  course  a  consideration  must  be  implied.  Hence 
"  value  received  "  need  not  appear  on  the  face  of  the  note,  as 
those  words  express  only  what  the  law  implies.  (Hatch  v. 
Trayes,  11  Ad.  &  El.  702 ;    Hall  v.  Farmer,  5  Denio,  484.) 

The  effect  of  laws  which  make  promissory  notes  negotiable, 
or  which  authorize  actions  of  debt  upon  them,  though  non- 
negotiable,  is  to  take  them  out  of  the  common-law  rule  which 
requires  that  every  contract  must  be  shown  by  the  party  who 
sues  upon  it,  to  be  supported  by  a  consideration,  and  enables 
the  holder  to  maintain  an  action  thereon  without  alleging  or 
proving  a  consideration.  In  other  words  a  consideration  is 
implied  from  the  character  of  the  instrument  (Peasley  v. 
Boatwright,  2  Leigh,  195  ;  Hatch  v.  Trayes,  supra.) 

The  English  statute  was  enacted  to  settle  the  controversy 
that  prevailed,  whether  under  the  customs  oAnerchants  promis- 
sory notes  were  negotiable. 

They  were  thereby  declared  to  be  assignable  or  indorsable 
over  in  the  same  manner  as  inland  bills  of  exchange  were 
according  to  the  customs  of  merchants,  and  holders  were 
empowered  to  maintain  actions  thereon  in  the  same  manner  as 
they  might  do  upon  any  inland  bill  of  exchange  made  or 
drawn  according  to  the  custom  of  merchants. 

Our  statute  contains  similar  provisions.  Promissory  note6 
and  inland  bills  of  exchange  were,  by  virtue  of  these  laws,  put 
upon  an  equality.  They  were  made  negotiable  if  they  con- 
tained words  of  negotiability,  but  whether  negotiable  or  not, 
and  whether  they  expressed  value  received  or  not,  it  was  no 
longer  necessary  in  actions  thereon  to  aver  and  prove 
consideration. 

Such  was  and  is  the  rule  as  to  inland  bills  of  exchange.  (1 
Daniel  on  Negotiable  Inst.  §  161 ;  liaubitschek  v.  Blank,  80 
N.  Y.  479;  Averetfs  Admrs.  v.  Booker,  15  Gratt.  163; 
Wells  v.  Brigham,  6  Cush.  6.) 

And  the  same  rule  under  the  statute  was  made  applicable 
to  promissory  notes.     (Townsend  v.  Derby,  3  Metcalf,  363 ; 


1891.]  Caknweight  v.  Gray  et  al.  99 

Opinion  of  the  Court,  per  Bbown,  J. 


Dean  v.  Carruth,  108  Mass.  242 ;  Bank  of  Troy  v.  Topping, 
9  Wend.  277 ;  13  id.  557 ;  Chitty  on  Bills  [9th  Am.  ed.],  78- 
181 ;  Paine  v.  Nalke,  57  How.  Pr.  273  ;  Story  on  Promissory 
Notes,  §  51 ;  3  Kent's  Com.  77,  78 ;  1  Parsons  on  Conte. 
[6th  ed.]  249 ;  1  Parsons  on  Bills,  193.) 

The  statute  does  not  require  a  note  to  express  value  received 
upon  its  face,  and  no  definition  of  such  an  instrument  requires 
the  expression  of  that  fact. 

The  note  sued  upon,  although  by  its  terms  payable  after 
the  death  of  the  maker,  was  a  valid  instrument. 

A  promissory  note  is  defined  to  be  a  written  engagement  by 
one  person  to  pay  absolutely  and  unconditionally  to  another 
person  therein  named,  or  to  the  bearer,  a  certain  sum  of 
money  at  a  specified  time  or  on  demand.  (Story  on  Prom. 
Notes,  §  1 ;  Coolidge  v.  Ruggles,  15  Mass.  387.) 

It  must  contain  the  positive  engagement  of  the  maker  to 
pay  at  a  certain  definite  time  and  the  agreement  to  pay  must 
not  depend  on  any  contingency,  but  be  absolute  and  at  all 
events. 

Tried  by  this  standard  the  instrument  set  out  in  the  com- ' 
plaint  was  a  valid  promissory  note.     The  fact  that  it  was  pay- 
able after  the  death  of  the  maker  did  not  aflEect  its  character. 
(3  Kent's  Com.  76.) 

It  follows  from  these  views  that  the  motion  to  dismiss  the 
complaint  was  properly  denied,  and  there  was  no  error  in  the 
charge  of  the  court. 

The  point  made  by  the  appellant  that  the  court  erred  in  its 
charge  as  to  the  burden  of  proof  on  the  question  of  consider- 
ation, assuming  that  evidence  pro  and  con  upon  that  question 
was- given,  was  not  raised  at  the  trial.  The  proposition  made 
by  the  defendant  at  the  close  of  the  judge's  charge,  and  the 
only  one  to  which  an  exception  appears  in  the  record,  was  as 
follows : 

"  In  order  that  there  may  be  no  doubt  about  our  position 
we  ask  the  court  to  charge  the  jury  that  there  has  been  no 
evidence  given  of  consideration,  and  to  direct  a  verdict  for 
the  defendant  upon  that  ground." 


100  Lawton  et  al.  v.  Corlies  et  al.  [June, 

Statement  of  case. 

The  defendant  having  thus  squarely  planted  himself  on  the 
ground  that  there  was  no  evidence  of  consideration,  and 
asked  the  court  to  direct  a  verdict  in  his  favor,  cannot  now 
claim  that  there  was  evidence  for  the  jury  and  that  he  was 
entitled  to  a  different  instruction  from  that  given. 

The  defendant's  claim  all  through  the  trial  was  that  the 
note  did  not  import  a  consideration,  and  that  the  plaintiff 
could  not  recover  without  proof  of  that  fact,  and  his  motion 
to  dismiss  the  complaint  and  to  direct  a  verdict  in  his  favor, 
and  his  exceptions  to  the  charge,  all  sharply  present  that  ques- 
tion ;  but  he  nowhere  claimed  that  he  had  given  evidence 
which,  if  believed  by  the  jury,  overcame  the  presumption 
arising  in  favor  of  the  note. 

This  clearly  appears  from  the  statement  I  have  quoted. 

The  exceptions  to  the  admission  of  evidence  present  no 
error,  and  the  judgment  should  be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  dissenting, 
and  Parker,  J.,  not  voting. 

Judgment  affirmed. 


Elizabeth  Lawtox  et  al.,  Executors,  etc.,  ^Respondents,  v. 
Samuel  G.  Corlies  et  al.,  Appellants. 

While  technical  words  in  a  will  are  presumed  to  have  been  used  in  their 
technical  sense,  when  it  appears  by  the  context  and  from  extraneous 
facts,  that  the  testator  used  the  words  in  their  common  and  popular 
sense,  this  overcomes  the  presumption. 

The  will  of  G. ,  after  directing  his  executors  to  pay  his  debt*  and  funeral 
expenses,  contained  this  provision:  "I  order  and  direct  that  my  estate 
be  divided  among  my  heirs  at -law,  in  accordance  with  the  laws  of  the 
state  of  New  York  applicable  to  persons  who  die  intestate,  and  that  no 
bond  or  security  whatever  be  required  of  my  executors  hereinafter 
named  in  the  settlement  and  distribution  of  my  estate,  real  or  personal." 
The  testator  appoint ed  his  half-brother  and  another  executors.  By 
a  codicil,  after  reciting  the  death  of  his  half-brother,  he  appointed  two 
other  persons  executors  "in  lieu  of  those  named,"  authorized  them  to 
sell  and  convey  real  estate  and  directed  that  they  should  not  be  required 
to  give  any  bonds  or  security.  The  testator  left  a  large  amount  of 
personalty,  but  no  real  estate;  his  only  heirs-at-law  were  a  sister,  who 
had  been  insane  many  years,  four  nephews  and  nieces,  three  grand-nieces 


1891.]  Lawton  et  al.  v.  Corlies  et  al.  101 

Statement  of  case. 

and  one  grand-nephew.  In  an  action  for  a  construction  of  the  will,  it 
did  not  appear  that  the  testator  owned  any  real  estate  at  the  time  the 
will  and  codicil  were  executed.  Held,  that  the  words  "  heirs-at-law  " 
were  not  used  in  their  strict  legal  sense,  but  to  indicate  persons  who 
would  succeed  to  the  property  in  case  of  intestacy;  that  it  was  the  testa- 
tor's intention  that  his  real  estate,  if  any,  should  be  divided  according 
to  the  Statute  of  Descents,  and  his  personal  property  according  to  the 
Statute  of  Distributions;  and,  therefore,  that  the  grand  nieces  and 
nephew  were  not  entitled  to  share  in  the  distribution  of  the  estate. 

Lute  v.  Dunham  (69  N.  Y.  39);  Kctdta*  v.  Ktteltas  (72  id.  312);  TiUman 
v.  Davis  (95  id.  17);  Ciishman  v.  Horton  (59  id.  151),  distinguished. 

Reported  below,  58  Hun,  566. 

^  Argued  March  19,  1891;  decided  June  2.  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  by  executors  for  the  construction  of  a 
will.  The  testator,  Samuel  Green,  a  resident  of  this  state,  died 
December  9,  1889,  leaving  a  last  will  and  testament  dated 
March  25,  1880,  and  a  codicil  thereto,  dated  May  23,  1888. 

By  the  first  clause  of  said  will,  he  directed  his  executors  to 
pay  his  debts  and  funeral  charges  as  soon  after  his  decease  as 
they  conveniently  could. 

The  second  clause  is  in  these  words : 

"  Secondly.  I  order  and  direct  that  my  estate  be  divided 
among  my  heirs-at-law  in  accordance  with  the  laws  of  the  state 
of  New  York,  applicable  to  persons  who  die  intestate,  and  that 
no  bond  or  security  whatever  be  required  of  my  executors 
hereinafter  named  in  the  settlement  and  distribution  of  my 
estate,  real  or  personal." 

By  the  third  clause  he  appointed  his  half-brother,  Caleb 
Coffin,  and  his  friend,  Edward  P.  Magoun,  as  the  executors  of 
his  will,  and  revoked  all  former  wills  by  him  made. 

By  the  codicil,  after  reciting  the  death  of  his  half-brother, 
Caleb,  he  appointed  the  plaintifis  as  executrix  and  executor, 
respectively,  "  in  lieu  of  those  named  "  in  the  will,  and  author- 
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ized  them  to  sell  any  real  estate  that  he  might  be  possessed  of 
at  his  decease,  and  to  execute  and  deliver  the  deeds  necessary 
to  convey  the  same.  He  also  directed  that  his  executors  should 
receive  "  double  the  amount  of  commissions  allowed  by  the 
laws  of  said  state  as  commissions  to  executors,"  and  that  they 
should  not  be  "  required  to  give  any  bonds  or  security." 

He  left  personal  estate  to  the  amount  of  $230,000,  but  no 
real  estate.  He  was  never  married,  and  left  no  ancestor, 
descendant  or  widow  him  surviving.  His  only  heirs  at  law 
were  Martha  Green,  a  sister ;  Herbert  L.  Coffin,  a  nephew, 
and  Elizabeth  L.  Coffin,  a  niece,  children  of  Caleb  Coffin,  his 
deceased  half-brother;  Samuel  6.  Corlies,  a  nephew,  and 
Amelia  Hope  Doeg,  a  niece,  children  of  Phebe  Corlies,  a 
deceased  sister;  Clara  W.  Corlies,  Anne  W.  Corlies,  and 
Edmee  A.  Corlies,  grand-nieces,  and  Howard  W.  Corlies,  a 
grand-nephew,  all  infant  children  of  John  Edgar  Corlies,  who 
was  a  son  of  said  Phebe  Corlies. 

John  Edgar  Corlies  died  June  22,  1883,  and  Phebe  Corlies, 
his  mother,  died  many  years  before. 

The  testator  was  on  friendly  terms  with  the  said  John 
Edgar,  and  also  with  his  children,  who  have  no  property,  but 
he  was  not  in  the  habit  of  making  them  presents  or  doing  any- 
thing for  them,  and  while  he  had  seen  the  two  older  children 
three  or  four  times,  he  had  never  seen  the  others  at  all.  There 
was  no  evidence  that  he  "  entertained  any  more  love  and  affec- 
tion for  any  of  his  relatives  than  for  the  others." 

Said  Martha  Green  and  Samuel  G.  Corlies  are  both  lunatics ; 
the  former  having  been  so  adjudged  March  17,  1838,  and  the 
latter  April  25, 1877,  and  the  committee  of  each  is  a  defendant 
in  this  action. 

The  Special  Term  held  that  the  testator  meant  by  the  words 
"  heirs-at-law,"  as  used  in  his  will,  that  real  estate  should  "fol- 
low the  Statute  of  Descents,  and  personalty  the  Statute  of  Dis- 
tributions." The  grand-nieces  and  grand-nephew  were  by  the 
decree  excluded  from  sharing  in  the  personal  property,  because 
the  Statute  of  Distributions  does  not  extend  beyond  brothers* 
and  sisters'  children. 
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The  General  Term  took  the  same  view  and  affirmed  the 
judgment  The  infant  children  of  John  Edgar  Corlies  bring 
this  appeal 

John  M.  Scribner  for  appellants.  A  testator  is  always  pre- 
sumed to  use  the  words  in  which  he  expresses  himself  accord- 
ing to  their  strict  and  primary  acceptation,  unless  from  the 
context  of  the  will  it  appears  that  he  has  used  them  in  a  dif- 
ferent sense.  (Luce  v.  Dunham,  69  N.  Y.  39  ;  Wigram  on 
Wills,  §§  12-21 ;  2  K.  S.  96,  §  75  ;  4  Kent's  Com.  535 ; 
IRS.  752,  §  9  ;  Tillman  v.  Davis,  95  N.  Y.  24 ;  Murdoch 
v.  Ward,  67  id.  389 ;  Keteltas  v.  Keteltas,  72  id.  312 ;  In  re 
Aspden,  2  Wall.  440  ;  Cushman  v.  Ilarton,  59  N.  Y.  149.) 
The  trial  judge  erred  in  deciding  that  the  personal  estate  of 
the  testator  must  be  divided  according  to  the  Statute  of  Dis- 
tributions in  cases  of  intestacy  and  not  among  his  heirs  at  law. 
(  Woodward  v.  James,  115  N.  Y.  346.) 

Wilson  M.  Powell  for  respondents.  The  personal  estate  of 
the  testator  must  be  divided  according  to  the  Statute  of  Dis- 
tributions in  cases  of  intestacy.  (  Woodward  v.  James,  1J.5 
N.  Y.  346 ;  Cushman  v.  Ilorton,  59  id.  149 ;  Murdoch  v. 
Ward,  67  id.  387 ;  Dunham  v.  Luce,  69  id.  36  ;  Keteltas  v. 
Eetdtas,  72  id.  312.) 

Leslie  W.  Russell  for  the  Washington  Trust  Company,  as 
committee,  respondent.  While  the  term  "  heirs,"  when  used 
in  a  statute,  denotes  those  who  succeed  to  the  real  estate  by  the 
intestacy  of  the  deceased,  the  common  acceptation  of  it,  as 
used  by  persons  ordinarily,  is  the  class  who  receive  the  prop- 
erty of  the  deceased.  That  testator  did  not  intend  to  make 
this  class  larger  than  those  who  would  be  his  next  of  kin. 
( Woodward  v.  James,  115  N.  Y.  346.)  In  this  state,  the 
courts  have  decided  that  the  term  "  heirs,"  when  applied  to  per- 
sonal property,  means  the  same  as  "  next  of  kin."  (Tillman 
v.  Davis,  95  N.  Y.  17 ;  Wright  v.  Trustees,  1  Hoff.  Ch.  202; 
Richard  v.  Miller,  62  111.  417  ;  Wingfield  v.  W'uujfiehl  L.  R 
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[9  Ch.  Div.]  658 ;  James  v.  Lloyd,  33  Ohio  St  572 ;  Alex- 
ander  v.  Wallace,  8  Lea,  569.)  The  division,  as  in  the  case 
of  intestacy,  being  of  personalty  alone,  the  four  grand-chil- 
dren cannot  share,  since  representation  does  not  extend  beyond 
brothers'  and  sisters'  children.     (2  R.  S.  97,  §  75.) 

Vann,  J.  The  appellants  claim  that  the  testator  is  presumed 
to  have  used  the  words  "  heirs-at-law "  in  their  strict  and 
primary  acceptation  as  descriptio  perswiarum,  and  that  the 
context,  "  in  accordance  with  the  laws  of  the  state  of  New 
York,"  determines  the  method  of  division  and  indicates  an 
intention  that  the  estate  should  be  divided  per  stirpes  among 
those  who,  as  his  heirs-at-law,  would  have  succeeded  to  his  real 
estate  if  he  had  left  any  and  had  died  intestate. 

The  respondents,  aside  from  the  executors,  who  are  appar- 
ently neutral  in  this  controversy,  claim  that  the  testator  used 
the  words  "heirs-at-law"  according  to  their  common  accepta- 
tion, to  denote  the  class  who  receive  the  property  of  deceased 
persons ;  that  the  language  of  the  will  indicates  that  he  owned 
real  property,  at  its  date,  and  of  the  codicil,  that  he  contem- 
plated owning  real  estate  at  the  time  of  his  death,  and  that  by 
the  direction  to  divide  his  property  "  in  accordance  with  the 
laws  of  the  state  of  New  York  applicable  to  persons  who  die 
intestate,"  he  meant  that  his  real  estate  should  be  divided 
according  to  the  Statute  of  Descents,  and  that  his  personal 
property  should  be  divided  according  to  the  Statute  of 
Distributions. 

The  question  presented,  although  important,  is  so  narrow  as 
to  greatly  restrict  discussion,  so  far  as  it  bears  directly  upon 
the  point  involved  It  depends  upon  the  intention  of  the 
testator,  which  is  to  be  gathered  from  the  few  words  used  by 
him  in  relation  to  the  subject,  considered,  if  their  meaning  is 
doubtful,  in  the  light  of  the  circumstances  surrounding  him 
when  he  used  them.  (4  Kent's  Com.  535.)  One  object  that 
he  had  in  making  a  will  was  to  avoid  the  appointment  of 
administrators  and  to  relieve  those  who  should  succeed  to  his 
estate  from  the  heavy  burden  of  furnishing  bail  to  the  amount 
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of  nearly  half  a  million  of  dollars.  Prominence  was  given  to 
this  feature  in  both  the  will  and  codicil,  and  in  the  latter,  for 
further  ease  and  convenience  in  settling  his  estate,  he  author- 
ized his  executors  to  sell  and  convey  any  real  property  of 
which  he  might  die  possessed.  The  unfortunate  situation  of 
one  of  his  relatives,  who  would  have  been  entitled  to  letters 
of  administration  if  he  had  died  intestate,  in  connection  with 
the  other  circumstances,  may  have  made  this  his  sole  object  in 
making  a  will.  (4  R  S.  p.  2552,  §§  27,  28  [8th  ed.].)  With 
what  intent  did  the  testator  direct  that  his  estate  should  be 
divided  among  his  heirs-at-law,  in  accordance  with  the  laws 
of  the  state  of  New  York  applicable  to  persons  who  die  intes- 
tate ?  It  is  to  be  observed  that  he  directed  that  his  estate  should 
be  "  divided  "  without  using  any  other  word  importing  a  gift, 
devise  or  bequest.  This  tends  to  confirm  the  theory,  already 
suggested,  that  he  intended  to  simply  appoint  executors  to  make 
the  distribution,  and  to  leave  the  distributees  and  the  propor- 
tions to  be  determined  by  law.  At  the  date  of  his  will  his  heirs- 
at^law  and  next  of  kin  were  the  same  persons,  as  John  Edgar 
Corlies,  the  father  of  the  appellants,  was  then  living.  It  does 
not  appear  whether  at  that  time  he  owned  real  estate  or  not, 
except  as  a  presumption  may  arise  from  his  general  reference 
to  his  estate  as  composed  of  both  real  and  personal  property. 
It  does  not  appear  that  he  owned  real  estate  at  the  date  of  liis 
codicil,  except  as  a  like  presumption  may  arise  from  the  lan- 
guage used  by  him  in  authorizing  his  executors  to  sell  and  con- 
vey. "While  he  owned  no  realty  at  the  time  of  his  death,  the 
will  and  codicil  each  speaks,  as  to  existing  facts,  with  refer- 
ence to  the  date  when  it  was  written.  It  is  clear,  if  he  did 
not  own  real  estate  when  he  made  the  will  or  codicil,  that  he 
expected  to  own  some  at  the  date  of  his  death,  and  his  use  of 
the  word  "  heirs  "  is  to  be  considered  in  the  light  of  that  fact. 
While  technical  words  in  a  will,  when  uncontrolled  by  the  con- 
text, are  presumed  to  have  been  used  in  their  technical  sense, 
still  the  context  may  overcome  the  presumption  when  it 
appears  thereby,  and  from  extraneous  facts  of  the  kind  already 
alluded  to,  that  the  testator  used  the  words  in  their  common 
Sickels — Vol.  LXXXIL        1± 
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and  popular  sense.  The  context  in  the  case  in  hand  shows 
that  the  estate  was  to  be  divided  in  accordance  with  the 
laws  of  the  state  of  New  York  applicable  to  persons  who 
die  intestate.  The  use  of  the  words  "  heirs-at-law  "  in  such  a 
connection  indicates,  as  we  think,  the  legal  heirs,  in  the  sense  of 
persons  who  would  legally  succeed  to  the  property  in  case  of 
intestacy,  according  to  its  nature  or  quality,  the  heirs-at-law 
taking  the  realty  and  the  next  of  kin  the  personalty.  The 
cardinal  idea  seems  to  be  that  the  division  should  be  made  in 
accordance  with  the  statute  in  case  of  intestacy.  This,  as  was 
said  by  the  learned  General  Term,  seems  to  be  "  the  plain 
import  of  the  language  used  by  the  testator,  *  *  *  giving 
to  the  persons  forming  each  of  these  classes  whatever  of  the 
estate  would  go  to  them  under  the  laws  of  the  state.  *  *  * 
As  already  suggested,  there  is  nothing  to  indicate  any  other 
purpose.  It  is  precisely  as  if  the  testator  had  said,  *  I  do  not 
intend  that  there  shall  be  any  dispute  over  my  estate.  I  mean 
to  declare  that  the  persons  who  are  recognized  by  the  law  of 
the  state  of  New  York  as  entitled  to  a  portion  of  it  shall  have 
it  to  the  extent  that  the  law  declares.  My  real  estate  shall  be 
divided  amongst  those  to  whom  it  would  descend,  and  my 
personal  estate  shall  be  distributed  between  those  who  would 
be  entitled  to  it,  just  as  if  no  will  had  been  made.  And  I 
make  this  will  only  for  the  purpose  of  securing  the  co-opera- 
tion of  the  executors  whom  I  have  named  to  take  charge  of 
my  estate  and  protect  it.'  " 

This  construction  is  in  conflict  with  no  decision  of  tliis  court 
to  which  our  attention  has  been  called,  and  it  is  in  accordance 
with  the  recent  case  of  Woodward  v.  James  (115  N.  Y.  346), 
which  we  regard  as  controlling.  In  that  case  the  testator  gave 
to  his  wife  one-half  the  income  from  all  his  property  of  every 
kind,  and  the  use  of  certain  real  estate  during  her  life,  and  some 
specific  personal  property  absolutely.  He  gave  the  remainder 
of  the  income  to  his  "  legal  heirs  "  during  the  life  of  his  wife, 
and  upon  her  death  he  gave  the  "  reversion  and  ownership  " 
of  all  his  property  to  his  "  legal  heirs,"  except  that  in  case  any 
of  his  "  legal  heirs  "  should  attempt  in  any  manner  to  interfere 
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with  or  restrain  his  wife  in  the  use  and  enjoyment  of  the  property  T 
such  one  of  his  "  legal  heirs  "  was  to  be  forever  debarred  from 
any  interest  in  his  estate,  and  the  share  that  otherwise  would 
have  gone  to  him  or  her  was  to  be  divided  among  the  "  remain- 
ing heirs,  according  to  law."  He  left  a  brother,  two  half- 
sisters  and  nine  nephews  and  nieces,  the  children  of  a  brother, 
a  half-brother  and  a  half-sister,  respectively,  deceased,  and  the 
plaintiff,  a  grandchild  of  a  deceased  brother.  It  was  held 
that  the  words  "  legal  heirs,"  as  used  in  the  will,  meant  those 
who  would  take  in  case  of  intestacy  and  in  the  proportions 
prescribed;  that  the  remaindermen,  therefore,  took  per 
stirpes,  and  not  per  capita,  and  as,  under  the  Statute  of  Dis- 
tributions, representation  goes  no  further  than  brothers'  and 
sisters'  children,  and  the  rule  of  intestacy  applies  to  the 
quantity  of  interest  to  be  taken,  the  plaintiff  had  no  inter- 
est in  the  personal  estate.  We  are  unable  to  distinguish 
that  case  in  principle  from  the  one  now  under  consideration. 
In  that  case  as  in  this  there  was  personal  property  to  dis- 
tribute and  a  relative  who  would  take  under  the  term  "  heir  "  in 
its  technical  sense,  who  could  not  take  under  the  Statute  of 
Distributions;  and  it  was  held  that  "legal  heirs"  applied  to 
those  who  would  take,  and  as  they  would  take  under  either 
statute  if  there  had  been  no  will.  The  phrase  "  according  to 
law,"  was  relied  upon  as  indicating  the  intention  of  the  testa- 
tor, if  any  share  was  forfeited,  to  have  such  share  distributed 
as  if  he  had  died  intestate.  In  this  case  the  intention  is  indi- 
cated by  a  much  stronger  phrase,  for  the  testator  declares  that 
he  wants  his  property  divided  "in  accordance  with  the  laws 
of  the  State  of  New  York,  applicable  to  persons  who  die 
intestate." 

The  appellants  mainly  rely  upon  Luce  v.  Dunham  (69  N, 
Y.  36) ;  Keteltas  v.  Keteltas  (72  id.  312),  and  Tillman,  v. 
Davis  (95  id.  17). 

In  Luce  v.  Dunham,  the  testator  devised  certain  real  estate,, 
being  all  that  he  had  at  the  date  both  of  his  will  and  of  hie 
death,  to  his  wife,  and,'  after  a  bequest  to  her  and  others, 
directed  that  the  residuum  of  his  estate,  real  and  personal, 
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■should  be  divided  among  his  "  heirs  and  next  of  kin  in  the 
game  manner  as  it  would  be  by  the  laws  of  the  state  of  New 
York,"  if  he  should  die  intestate.  The  widow  claimed  that 
the  use  of  the  word  "  heirs,"  showed  an  intention  to  include 
her,  but  the  court  held  that  it  related  only  to  the  realty  devised, 
while  the  expression  "  next  of  kin  "  related  to  the  personalty 
bequeathed,  and  excluded  her  from  sharing  in  the  residuary 
•estate,  citing  Murdoch  v.  Ward  (67  K".  Y.  387).  The  substance 
of  the  decision  was  that  the  widow  was  neither  heir  nor  next 
-of  kin,  and  that  the  reference  to  the  statute  did  not  extend 
cither  term  to  her. 

The  other  two  cases  involved  the  question  whether  the 
widow  was  included  by  either  form  of  expression,  as.  used  by 
the  respective  testators,  and  it  was  held  that  she  was  not. 
They  are  not  analogous  in  their  facts  to  the  case  in  hand, 
although  the  learned  and  extended  discussion  as  to  the  mean- 
ing of  the  word  "  heirs,"  under  varying  circumstances,  has  a 
bearing  more  or  less  direct  upon  the  question  involved  here. 

In  Cushman  v.  Ilorton  (59  N.  Y.  151),  the  court  considered 
the  question  whether  a  testator  meant  his  heirs  apparent,  as  they 
were  at  the  date  of  his  will,  or  his  heirs  actual,  as  they  would  be 
at  the  date  of  his  death.  All  of  these  cases  recognize  the  prin- 
ciple tliat  where  the  context  of  the  will  shows  that  the  testar 
tor  used  the  word  "  heirs,"  or  the  expression  "  heirs-at-law  " 
►or  "  next  of  kin  "  in  a  sense  other  than  the  primary  legal  sense, 
the  actual  intention  must  prevail  over  the  use  of  technical 
language.  In  every  case  the  aim  was  to  get  at  the  intention, 
and  when  that  was  found,  not  by  conjecture,  but  by  careful 
study  of  all  the  provisions  of  the  will,  it  was  blindly  followed. 
So  in  this  case,  after  giving  due  force  to  the  term  "  heirs-at- 
law,"  we  think  that  the  testator  meant,  as  he  said,  that  his 
property  should  be  divided  according  to  law,  the  same  as  if  he 
had  not  made  a  will,  and  hence  that  the  judgment  of  the  Gen- 
eral Term  should  be  affirmed,  with  costs  to  the  respondents, 
payable  out  of  the  estate. 

All  concur,  except  Potter,  J.,  dissenting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Probate  of  a  Paper  alleged  to  be  the 

Last  Will  and  Testament  of  Cecelia  L.  Booth,  Deceased. 

Geraldine  Josephine  Timoney,  Proponent  and  Appellant^ 

Joseph  A.  Booth,  Contestant  and  Respondent. 

While,  where  the  signature  of  a  party  to  a  written  instrument  appears  at 
the  end  thereof,  in  the  usual  way  in  which  such  instruments  are  signed, 
the  legal  presumption  arises  that  the  signature  was  written  for  the  pur- 
pose of  finally  executing  the  instrument,  in  the  absence  of  a  signature 
at  the  end  of  the  instrument,  no  such  presumption  arises  from  the  fact 
that  the  name  appears  written  by  the  party  in  the  body  of  the  instrument. 

A  writing  was  presented  for  probate  as  the  will  of  B.  At  the  time  of  her 
death  she  resided  in  New  Jersey.  It  was  written  by  the  testatrix,  and 
commenced  with  her  name,  but  was  not  signed  at  the  end  by  her.  It 
contained  no  attestation  clause,  but  was  signed  by  two  witnesses.  There 
was  no  evidence  tending  to  show  that,  at  the  time  the  witnesses  signed, 
the  testatrix  directly  or  indirectly,  by  word  or  gesture,  referred  to  her 
name  in  the  first  line  of  the  instrument  as  her  signature.  No  act  of  hers 
was  proved  from  which  it  could  be  inferred  that  the  name  written  there 
was  intended  to  be  in  execution  of  a  completed  will;  it  was  proved, 
however,  that  she  said  to  one  of  the  witnesses:  "This  is  my  will,  take  it 
and  sign  it."  The  New  Jersey  statute  provides  that  wills  must  be  "in 
writing,  and  shall  be  signed  by  the  testator,  which  signature  shall  be 
made  by  the  testator,  or  the  making  thereof  acknowledged  by  him,  and 
such  writing  declared  to  be  his  last  will  and  testament  in  the 
presence  of  two  witnesses  at  the  same  time,  who  shall  subscribe  their 
names  thereto  as  witnesses  in  the  presence  of  the  testator."  Held,  that 
conceding  the  common-law  rule  prevails  in  New  Jersey,  under  which,  if 
a  person  writes  his  name  in  the  body  of  a  will  with  intent  to  execute  it 
in  that  manner,  the  signature  is  as  valid  as  if  subscribed  at  the  end,  the 
burden  was  upon  the  proponents  of  showing  that  the  name  was  so 
written  with  that  intent;  that  the  evidence  was  insufficient  to  sustain  a 
finding  that  such  was  the  intent;  and  that  probate  of  the  instrument 
was  properly  refused. 

Tn  re  Higgins  (94  N.  Y.  554);  In  re  Phillips  (98  id.  267);  In  re  Hunt  (110 
id.  278),  distinguished. 

(Argued  April  7,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  22,  1890,  which  reversed  a  decree  of  the  Surro- 
gate's Court  of  the  county  of  New  York,  and  directed  said 
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Surrogate's  Court  to  annul  and  revoke  the  probate  of  a  paper 
alleged  to  be  the  last  will  and  testament  of  Cecilia  L.  Booth, 
deceased ;  also  appeal  from  order  of  the  same  date,  which 
denied  a  motion  for  a  new  trial  of  a  question  of  fact  tried  by 
a  jury,  as  hereinafter  stated. 

On  the  16th  of  June,  1884,  Cecilia  L.  Booth,  a  resident  of 
the  state  of  New  Jersey,  and  the  wife  of  the  contestant,  wrote 
in  her  own  hand  a  paper  which  was  signed  by  two  witnesses, 
of  which  the  following  is  a  copy : 

"  If  I,  Cecilia  L.  Booth,  should  die  within  the  year  1884, 1 
leave  to  my  sister,  Geraldine  Josephine  Timoney,  all  money 
due  me  from  my  late  father's  deceased  will,  also  my  wearing 
apparel  and  furniture,  and  I  also  leave  to  my  little  nephew, 
Albert  Philip  Timoney,  all  money  deposited  in  the  Emigrant 
Savings  Bank  in  my  maiden  name,  Cecilia  L.  Hatfield. 

"  Witnessed  by 
"  Amelia  Kurkus, 
u  Mamie  Clifford. 
"June  \Mh,  1884." 

August  10, 1884,  Mrs.  Booth,  then  a  citizen  of  the  state  of 
New  Jersey,  died  in  that  state,  leaving  personal  property  in 
the  city  and  county  of  New  York. 

Geraldine  Josephine  Timoney  presented  the  instrument  to 
the  Surrogate's  Court  of  the  city  and  county  of  New  York  as 
the  last  will  and  testament  of  Cecilia  L.  Booth,  and  asked  to 
have  it  admitted  to  probate  as  such,  which  was  contested  by 
the  husband  of  Mrs.  Booth.  The  surrogate  held  that  the 
instrument  was  well  executed  under  the  laws  of  New  Jersey, 
and  admitted  it  to  probate.  (3  Dem.  414.)  On  an  appeal  to 
the  General  Term  the  decision  of  the  surrogate  was  reversed 
and  a  new  trial  directed  by  a  jury.     (38  Hun,  644.) 

The  following  questions  were  submitted  to  the  jury,  all  of 
which  were  found  in  the  affirmative,  except  the  eighth,  which 
was  answered  in  the  negative : 

"  1st.  Was  the  paper,  propounded  as  the  last  will  and  testa- 
ment of  Cecilia  L.  Booth,  deceased,  written  by  her  ? 
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"  2d.  If  such  paper  was  written  by  said  Cecilia  L.  Booth, 
where  was  it  written  ? 

"  3d.  Was  the  name  '  Cecilia  L.  Booth,'  appearing  on  the 
first  line  of  said  paper,  written  or  made  by  Cecilia  L.  Booth, 
the  deceased  wife  of  the  contestant  ? 

"4th.  If  said  name  'Cecilia  L.  Booth/  was  written  by 
Cecilia  L.  Booth,  deceased,  was  it  written  by  her  in  the  pres- 
ence of  two  witnesses  who  were  present  at  the  same  time,  and 
who  subscribed  their  names  to  said  paper  as  witnesses  in  the 
presence  of  said  Cecilia  L.  Booth  ? 

"  5th.  If  the  name  '  Cecilia  L.  Booth,'  was  written  by  Cecilia 
L.  Booth,  deceased,  did  she  acknowledge  the  writing  or  making 
thereof  in  the  presence  of  two  witnesses,  who  were  present  at 
the  same  time,  and  who  subscribed  their  names  to  said  paper 
as  witnesses  in  the  presence  of  said  Cecilia  L.  Booth. 

"  6th.  If  said  paper  and  said  name  of  i  Cecilia  L.  Booth ' 
was  written  or  made  by  said  Cecilia  L.  Booth,  deceased,  did 
she  declare  the  same  to  be  her  last  will  in  the  presence  of  two 
witnesses,  present  at  the  same  time,  who  subscribed  their  names 
thereto  as  witnesses,  in  the  presence  of  said  Cecilia  L.  Booth  ? 

"  7th.  Was  said  Cecilia  L.  Booth,  at  the  time  of  making  or 
executing  said  paper,  mentally  competent  to  make  or  execute 
a  last  will  and  testament  ? 

"  8th.  If  Cecilia  L.  Booth,  at  the  time  of  making  or  exe- 
cuting said  paper,  was  mentally  competent  to  execute  a  last 
will  and  testament,  was  such  paper  procured  under  undue  or 
improper  influence  or  fraud  ? " 

The  proponent  applied  for  a  judgment  at  the  General  Term, 
which  was  denied,  and  the  contestant  for  a  new  trial,  which 
was  granted,  on  the  ground  that  the  answer  to  the  fifth  ques- 
tion was  not  sustained  by  the  evidence.  (13  N.  Y.  S.  R  344.) 
Upon  the  second  trial  by  jury,  all  of  the  issues  were  again 
found  in  favor  of  the  proponent,  but  the  General  Term  again 
•denied  proponent's  motion  for  judgment,  and  denied  the  con- 
testant's motion  for  a  new  trial  on  all  of  the  questions ;  but 
held  that  the  answer  of  the  jury  to  the  fifth  question  was 
unsupported  by  the  evidence,  and  directed  a  new  trial  of  that 
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question  only.  Upon  the  third  trial  by  jury  they  were 
directed  to  answer  the  fifth  question  in  the  negative.  Upon 
appeal  to  the  General  Term,  the  direction  was  sustained,  and 
it  was  held  that  the  will  was  not  entitled  to  be  probated. 

J.  Stewart  Ross  for  appellant.  The  will  was  properly 
offered  for  probate  before  the  surrogate  of  New  York  county. 
(Code  Civ.  Pro.  §§  2470,  2611 ;  RusseU  v.  Hart,  87  N.  T.  19.) 
The  will  offered  for  probate  having  been  wholly  written  by 
the  testatrix,  her  name,  written  by  her  at  the  beginning  thereof 
was  a  sufficient  signing  of  the  same  under  the  statute  of 
New  Jersey.  (Lemayne  v.  Stanley,  3  Levinz,  1 ;  Selton  v. 
Coulter,  2  Va.  Cas.  553 ;  In  re  Miles,  4  Dana,  1 ;  Adams  v. 
Field,  21  Vt.  256 ;  Alhn  v.  Everitt,  12  B.  Mon.  371 ;  Arm- 
strong v.  Armstrong,  29  Ala.  538  ;  Watts  v.  Public  Adrar.,  4 
Wend.  168  ;  Fritz  v.  Turner,  46  N.  J.  Eq.  516.)  The  facts 
proven  show  a  good  acknowledgment  of  the  wilL  There  could 
have  been  no  acknowledgement  of  the  will  without  an  acknowl- 
edgement of  the  signature.  {In  re  Biggins,  94  N.  Y.  554 ;  In 
re  Phillips,  98  id.  267  ;  In  re  Fisher,  4  Dem.  277  ;  In  re  IIunty 
42  Hun,  436 ;  110  N.  Y.  278  ;  Adams  v.  Field,  21  Vt.  256 ;  In 
re  Beckett,  103  N.  Y.  167 ;  In  re  Austin,  45  Hun,  1 ;  Willis 
v.  Mott,  36  N.  Y.  486,  491 ;  In  re  Lantry,  5  N.  Y.  Supp. 
.  501 ;  In  re  Look,  7  id.  298.)  If  the  signature  of  Cecilia  L. 
Booth  to  the  will  was  made  by  her,  it  is  immaterial  as  to  the 
acknowledgement.  {Errickson  v.  Fields,  3  Stewart,  635 ; 
Crowley  v.  Knapp,  42  N.  J.  L.  297 ;  Ayres  v.  Ayres,  43  N. 
J.  Eq.  566.)  Upon  an  appeal  to  this  court,  even  if  there  be 
findings  of  fact  on  which  the  judgment  appealed  from  could 
be  sustained,  yet  if  there  be  contrary  findings  of  fa^t  more 
favorable  to  the  appellant,  the  appellant  shall  have  the  benefit 
of  those  findings,  and  the  judgment  be  reversed.  (Consdyea 
v.  Blanchard,  103  N.  Y.  222 ;  Brevoort  v.  City  of  Brooklyn, 
89  id.  12 ;  Schwinger  v.  Raymond,  83  id.  192.) 

B.  F  Watson  for  respondent.     In  case  the  General  Term 
should  have  reversed  the  surrogate's  decree  admitting  said 
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paper  to  probate  as  a  valid  will,  such  action  would  have  been 
justified  in  law  upon  the  ground  that  there  was  involved  in  the 
appeal  to  the  General  Term  no  controverted  questions  of  fact 
and,  therefore,  there  remained  only  the  question  of  law,  and 
the  General  Term  should  have  decided  it  as  a  question  of  law 
without  the  intervention  of  the  jury.  (In  re  Hunt,  100  N.  Y. 
278  ;  Mead  v.  Mead,  11  Barb.  611  ;  In  re  Martin,  98  N.  Y. 
193.)  Substantially,  justice  was  done  by  the  final  order  revers- 
ing the  surrogate's  decree,  and  the  reversal  was  proper  and 
inevitable,  because  the  evidence  before  the  surrogate  does  not 
sliow  due  execution  according  to  the  law  and  practice  of  the 
Btate  of  New  Jersey  ;  on  the  contrary  it  was  proved  affirma- 
tively that  there  was  no  such  due  execution  and  the  evidence 
was  not  controverted.  (Howland  v.  Taylor,  53  N.  Y.  628 ; 
Cattett  v.  Catlett,  55  Mo.  340 ;  Waller  v.  Waller,  1  Grat.454; 
Ramsey  v.  Ramsey,  13  id.  664 ;  Roy  v.  Roy,  16  id.  418 ; 
Cornpton  v.  Milton,  7  Halst.  70 ;  MicMe  v.  Mattock,  17  N. 
J.  L.  88 ;  Ludlow  v.  Ludlow,  35  N.  J.  Eq.  480 ;  In  re 
MeElwaine,  3  C.  E.  Greene,  499  ;  Munday  v.  Munday,  15 
N.  J.  Eq.  290.)  Under  the  circumstances  of  this  case,  some 
distinct  recognition  by  the  decedent,  in  the  presence  of  the 
subscribing,  witnesses,  of  the  name  "  Cecelia  L.  Booth,"  in  the 
top  line  of  the  alleged  will,  as  and  for  her  signature  intended 
to  authenticate  the  instrument,  must  be  affirmatively  proved. 
(In  re  Mackay,  110  N.  Y.  611.)  The  surrogate  of  New  York 
county  had  no  jurisdiction  to  grant  probate  of  the  instrument 
dated  June  16,  1884,  as  a  will  of  personal  property  in  the  first 
instance.  (Prentice  v.  Savage,  13  Mass.  23 ;  Dairy  mple  v. 
Dalrymple,  2  Hogg,  59  ;  Schermerhorn  v.  Schermerhorn,  20 
Wog.  47 ;  Lynn  v.  Tovmsend,  33  N.  Y.  558 ;  Sherman  v. 
Judd,  3  Brad.  419 ;  In  re  Roberts,  8  Paige,  519 ;  Lawrence 
v.  Elmmdvrf,  5  Barb.  73  ;  White  v.  Howard,  52  id.  296  ;  46 
N.  Y.  144 ;  Mills  v.  Fogal,  4  Edw.  559  ;  Churchill  v.  Pres- 
cott,  3  Brad.  233  ;  Isham  v.  Gibbons,  1  id.  69  ;  Myer  v.  Weil, 
1  Dem.  71 ;  Code  Civ.  Pro.  §§  2694-2696  ;  Russell  v.  Hart, 
87  N.  Y.  19.)  If  it  was  error  in  the  General  Term  to  order 
a  jury  trial,  upon  the  assumption  that  the  reversal  should  be 
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founded  upon  a  question  of  fact,  the  General  Term,  in  such 
case,  was  authorized  to  reverse  that  decree  for  error  in  law. 
{In  re  Martin,  98  N.  Y.  192 ;  In  re  limit,  110  id.  278.)  The 
verdict  is  not  conclusive.  {Marvin  v.  Marvin,  41  N.  Y.  10  ; 
Vermilyea  v.  Palmer,  52  id.  471 ;  2  R.  S.  66,  §§  57-59  ;  608, 
§§  90,  98 ;  Mason  v.  Jones,  2  Brad.  325 ;  Sutton  v.  Itay,  72 
N.  Y.  482.)  The  question  as  to  what  the  law  and  practice  of 
New  Jersey  was,  in  the  premises,  was  an  issue  of  fact  to  be 
proved  by  evidence.    (In  re  Gerard,  95  N.  Y.  256.) 

Follbtt,  Ch.  J.  At  common  law,  if  a  person  wrote  his 
name  in  the  body  of  a  will  or  contract  with  intent  to  execute 
it  in  that  manner,  the  signature  so  written  was  as  valid  as 
though  subscribed  at  the  end  of  the  instrument  {Mwritt  v. 
Clason,  12  John.  102 ;  S.  C,  sub  nom.  Clascm  v.  Bailey,  14 
id.  484 ;  People  v.  Murray,  5  Hill,  468  ;  Caton  v.  CaUrn,  2 
H.  L.  127  ;  2  Kent's  Com.  511 ;  1  Dart's  V.  P.  [6th  ed.]  270  ; 
1  Jar.  Wills  [Big.'s  ed.]  79.) 

We  shall  assume,  without  deciding,  that  under  the  laws  of 
New  Jersey  a  will  may  be  legally  executed  if  the  name  of  the 
testator  is  written  by  hiin  in  the  body  of  the  instrument  with 
intent  to  so  execute  it.  The  statute  of  that  state  which  pre- 
scribes the  mode  in  which  wills  shall  be  executed,  provides : 
"  All  wills  and  testaments  *  *  *  shall  be  in  writing  and 
shall  be  signed  by  the  testator,  which  signature  shall  be  made 
by  the  testator,  or  the  making  thereof  acknowledged  by  him, 
and  such  writing  declared  to  be  his  last  will  in  the  presence  of 
two  witnesses  present  at  the  same  time,  who  shall  subscribe 
their  names  thereto  as  witnesses  in  the  presence  of  the  testator." 
Under  this  statute  it  was  held  In  re  McElwaine  (18  N.  J. 
Eq.  499),  that  "four  things  are  required :  First,  that  the  will 
3hall  be  in  writing.  Secondly,  that  it  shall  be  signed  by  the 
testator.  Thirdly,  that  such  signature  shall  be  made  by  the 
testator,  or  the  making  thereof  acknowledged  by  him  in  the 
presence  of  two  witnesses.  Fourthly,  that  it  shall  be  declared 
to  be  his  last  will  in  the  presence  of  these  witnesses.  Each 
and  every  one  of  these  requisites  must  exist.     They  are  not 
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in  the  alternative.  The  third  requisite  contains  an  alterna- 
tive, but  one  of  these  alternatives  mast  exist.  The  second 
requisite,  the  signing  by  the  testator,  must  exist.  The  second 
alternative  of  the  third,  to  wit,  that  lie  acknowledged  i  mak- 
ing of  the  signature,'  will  not  supply  the  want  of  the  second. 
Where  there  is  no  proof  as  to  the  making  of  the  signature, 
such  acknowledgment  is  sufficient  evidence  that  he  made  it, 
and  would  prove  compliance  with  the  requisite  of  signing 
by  him.  But  when  it  is  clear  that  the  testator  did  not  sign 
the  will,  this  acknowledgment  is  not  sufficient.  The  words  of 
the  act  are  clear,  and  the  object  is  equally  clear,  and  requires 
this  construction  to  the  words."  This  language  was  used  in 
respect  to  a  will  to  which  the  name  of  the  testatrix  was  sub- 
scribed by  one  of  the  subscribing  witnesses  at  her  request, 
in  her  presence  and  in  the  presence  of  both  subscribing 
witnesses.  After  this  was  done  the  testatrix  said,  u  that  was 
her  name  and  seal,"  but  did  not  acknowledge  it  to  be  her 
signature,  nor  did  she  then  declare  that  the  instrument  was  her 
will ;  and  it  was  held  not  to  have  been  executed  in  accordance 
with  the  statute. 

Wherever  the  name  of  a  testator  appears,  whether  in  the 
body  or  at  the  end  of  a  will,  it  must  have  been  written  with 
intent  to  execute  it,  otherwise  it  is  without  force.  When  a 
testator,  or  the  maker  of  a  contract,  subscribes  it  at  the  end 
and  in  the  manner  in  which  legal  instruments  are  usually 
authenticated,  a  presumption  arises  that  the  signature  was 
affixed  for  the  purpose  of  creating  a  valid  instrument.  But 
when  the  name  is  written  near  the  beginning  of  the  document, 
where,  as  a  rule,  names  are  inserted  by  way  of  description  of 
the  person  who  is  to  execute  it,  and  rarely  as  signatures,  it 
must,  before  it  can  be  held  to  have  been  inserted  for  the 
purpose  of  validating  the  instrument,  be  proved  to  have  been 
written  with  that  intent. 

The  record  contains  no  evidence  tending  to  show  that 
Mrs.  Booth,  directly  or  indirectly,  by  word  or  gesture, 
referred  to  her  name  in  the  first  line  of  the  paper  as  her  signa- 
ture, nor  is  there  evidence  of  any  act  on  her  part  from  which 
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it  might  be  inferred  that  the  name  there  written  was  intended 
to  be  in  execution  of  a  completed  will,  and  her  simple  declara- 
tion to  Mamie  Clifford,  one  of  the  subscribing  witnesses: 
"  This  is  my  will ;  take  it  and  sign  it,"  standing  alone,  is 
insufficient  to  sustain  a  finding  or  verdict,  that  the  name 
"  Cecilia  L.  Booth,"  written  by  her  in  the  first  line  of  the 
document,  was  there  written  with  intent  that  it  should  have 
effect  as  her  signature  in  final  execution  of  a  will. 

We  are  referred  by  the  learned  counsel  for  the  appellant  to 
In  re  lEggins  (94  N.  Y.  554)  ;  In  re  Phillips  (98  id.  267) ; 
In  re  Hunt  (110  id.  278),  in  which  it  was  held  that  when  a 
testator  subscribes  a  will  at  the  end  and  exhibits  it  and  the 
signature  to  the  subscribing  witnesses,  declares  it  to  be  his  last 
will  and  testament  and  requests  them  to  sign  it  as  witnesses 
it  is  a  sufficient  acknowledgment  of  the  signature.  Those- 
cases  are  quite  different  from  the  one  at  bar,  in  this:  The 
signatures  having  been  subscribed  at  the  end,  in  the  usual 
way  in  which  instruments  are  finally  authenticated,  the  legal 
presumption  arose  that  the  signatures  were  written  for  the 
purpose  of  finally  executing  the  documents,  but  as  we  have 
before  shown,  there  is  no  legal  presumption  arising  from  the 
face  of  this  instrument  that  the  name  was  written  as  a  signa- 
ture, nor  is  there  evidence  outside  of  the  paper  from  which 
such  an  inference  can  be  safely  drawn.  It  has  been  the  object 
of  the  statutes  of  the  various  states  prescribing  the  mode  in 
which  wills  must  be  executed,  to  throw  such  safeguards  around 
those  transactions  as  will  prevent  fraud  and  imposition,  and  it  is 
wiser  to  construe  these  statutes  closely,  rather  than  loosely, 
and  so  open  a  door  for  the  perpetration  of  the  mischiefs  which 
the  statutes  were  designed  to  prevent 

The  judgment  and  orders  appealed  from  should  be  affirmed, 
with  costs,  payable  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 
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Edward  II.  Coffin  et  al.,  Respondents,  v  Asa  B.  Parker 
et  al.,  Appellants. 

It  v-tma,  the  principle  upon  which  rests  the  right  of  redemption  of  mort- 
gaged premises,  requires  that  the  whole  mortgage  debt  be  paid,  and  this 
is  requisite  to  redemption  by  the  owner  of  a  portion  only  of  the  premises, 
and  the  holder  of  the  mortgage  cannot,  as  a  rule,  be  required  to  take  a 
sum  less  than  the  whole  amount  due  and,  upon  the  basis  of  apportionment, 
to  release  a  portion  of  the  premises  from  the  lien  of  his  mortgage. 

Where,  however,  after  the  commencement  of  an  action  by  the  owner  of 
one  of  fourteen  lots,  covered  by  a  mortgage,  to  ascertain  the  amount 
due  for  the  purpose  of  redemption,  the  owners  of  the  mortgage,  with 
others  collusively  and  fraudulently,  Tor  the  purpose  of  destroying  the 
lien  of  the  mortgage  upon  two  of  the  lots  and  of  throwing  the  burden 
thereof  wholly  upon  the  other  lots,  caused  prior  mortgages,  one  upon 
each  of  said  two  lots,  to  be  foreclosed  without  notice  to  the  owners  of 
the  others,  and  each  of  the  lots  to  be  sold  for  about  the  amount  required 
to  satisfy  the  mortgage  upon  it,  although  worth  much  more,  held,  that 
a  judgment  was  proper,  authorizing  plaintiffs  to  redeem  by  payment  of 
the  balance  due  upon  the  mortgage  in  question,  less  the  proportionate 
share  thereof  chargeable  to  said  two  lots. 

Also  h*ld,  that  a  provision  in  the  judgment  was  proper,  adjudging  that 
in  case  the  owner  of  any  one  of  the  lots,  other  than  plaintiffs'  and  the 
two  specified,  should  fail  to  pay  its  share  of  the  mortgage,  the  lot  should 
be  sold  and  the  share  paid  to  plaintiffs,  and  directing  a  reference  to  ascer- 
tain the  amount  each  of  the  lots  should  be  charged  for  that  purpose. 

(Argued  April  13,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  25,  1888,  which  modified  and  affirmed  as  modified, 
an  interlocutory  and  a  final  judgment  in  favor  of  plaintiffs 
herein. 

The  action  was  brought  for  the  determination  of  the  amount 
due  upon  a  mortgage  of  date  December  24,  1884,  made  by 
Stillman  P.  Lincoln  to  Asa  W.  Parker,  upon  a  certain  parcel 
of  land  divided  into  fourteen  lots  in  the  city  of  Brooklyn  for 
$14,000,  with  a  view  to  redemption  of  the  premises  and  to 
require  contribution  to  that  end  by  the  several  owners  of  the 
lots  covered  by  the  mortgage.     There  was  a  prior  mortgage 
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of  date  December  23,  18S4,  made  by  Lincoln  upon  each  lot, 
twelve  of  them  to  the  General  Synod  of  the  Reformed  Church 
of  America,  and  two  to  the  Board  of  Education  of  the  Reformed 
Church  of  America.  There  was  a  blanket  mortgage  of  date 
February  10, 1885,  made  by  Lincoln  to  John  Hart  for  $6,000, 
and  by  him  soon  after  assigned  to  Sophie  6.  Parker,  and 
another  blanket  mortgage  of  date  April  7,  1885,  for  $5,000, 
made  by  Lincoln  to  Asa  W.  Parker.  It  is  unnecessary  to  refer 
to  other  mortgages  on  the  property.  After  default  in  pay- 
ment of  the  interest  on  the  fourteen  first  mortgages,  Asa  W. 
Parker,  as  subsequent  mortgagee,  in  proceedings  taken  for 
that  purpose,  obtained  direction  of  the  court  for  assignment 
of  those  mortgages  and  assignments  were  made  to  his  appointee, 
Ralph  G.  Packard.  He  assigned  the  $14,000  to  Joaah  S. 
Packard,  in  which  Ralph  G.  Packard  also  had  an  interest. 
Sophie  G.  Parker  proceeded  to  foreclose  her  mortgage  and 
pursuant  to  decree  for  that  purpose  eleven  of  the  lots  were 
sold.  One  was  purchased  by  the  plaintiff  Coffin,  who  con- 
veyed an  undivided  half  of  it  to  the  plaintiff  Jones.  One 
was  purchased  by  Maria  B.  Pundt,  who  conveyed  to  defend- 
ant Brown.  One  by  defendant  Maben,  and  the  other  eight 
by  Asa  W.  Parker.  Afterwards,  on  foreclosure  by  Asa  W. 
Parker  of  his  $5,000  mortgage,  the  three  remaining  lots  were 
sold  and  Sophie  G.  Parker  was  the  purchaser.  After  the  com- 
mencement of  this  action,  two  of  the  first  mortgages  on  lots 
so  purchased  by  Asa  "W.  Parker  and  designated  as  13  and  14 
were  assigned  by  Ralph  G.  Packard  to  Mary  A.  Sweezy,  who 
proceeded  to  foreclose  them,  obtained  decree  pursuant  to  which 
they  were  sold  to  one  Doody  at  sums  producing  no  surplus. 
Upon  the  facts  found  by  the  trial  court  it  was  determined  that 
the  defendants  Packards  were  entitled  to  be  paid  the  amount  of 
the  $14,000  mortgage  less  the  proportionate  share  chargeable 
to  lots  13  and  14,  which  should  be  deducted  from  such  amount ; 
that  if  the  owners  of  the  other  parcels  or  any  of  them  should 
fail  to  pay  the  shares  which  should  be  borne  by  them,  such 
lots  should  be  sold  and  their  shares  paid  to  the  plaintiffs  ;  and 
that  a  reference  be  had  to  ascertain  the  amount  with  which 
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each  of  the  lots  should  be  charged  for  that  purpose.  An  inter- 
locutory decree  was  entered  accordingly.  The  referee  made 
his  report,  which  was  confirmed  and  final  judgment  entered. 
The  General  Term  modified  the  judgment  of  the  Special 
Term  by  directing  that  on  payment  of  the  share  chargeable 
upon  any  lot  it  be  released  from  the  lien  of  the  $14,000 
mortgage. 

Edwin  Countryman  for  appellants.  The  plaintiffs  and  the 
defendants  Maben,  Pundt  and  Brown  cannot  maintain  tliis 
action  as  against  said  defendant,  Josiah  S.  Packard,  the  holder 
and  owner  of  said  $14,000  blanket  mortgage.  (Palk  v. 
Clinton.,  12  Ves.  48 ;  Cholmondeley  v.  Clinton,  2  Jac.  &  W. 
1,  189 ;  Lamb  v.  Montague,  112  Mass.  325  ;  Gliddon  v. 
Andrews,  14  Ala.  733 ;  Knowles  v.  Rablin,  20  Iowa,  101 ; 
White  v.  Hampton,  13  id.  259  ;  MerTett  v.  Hosmer,  11  Gray, 
276  ;  Street  v.  Beal,  16  Iowa,  68 ;  Lanning  v.  Smith,  1  Pars. 
13 ;  Meecham  v.  Steele,  93  111.  135  ;  Taylor  v.  Porter,  7  Mass. 
355 ;  Gib8onv.  Crehore,  5  Pick.  146 ;  Lyon  v.  Bobbins,  45  Conn. 
514  ;  Mullanphy  v.  Simpson,  4  Mo.  319  ;  Bell  v.  Mayor,  etc., 
10  Paige,  49, 71 ;  Fhtcher  v.  Chere,  16  N.  H.  42 ;  Newton  v. 
Cook,  4  Gray,  46 ;  McCabe  v.  Bellows,  7  id.  148  ;  Douglass  v. 
Bishop,  27  Iowa,  216  ;  2  Washb.  on  Real  Prop.  175  ;  Powell  on 
Itfort.  339,  340  ;  2  Jones  on  Mort.  131,  §  1072 ;  2  Crabb  on  Real 
Prop.  911 ;  Parhman  v.  Welch,  19  Pick.  238.)  Courts  of  equity 
are  bound  by  statute  law  as  well  as  courts  of  law.  When, 
therefore,  legal  proceedings  have  been  conducted  according  to 
the  statute  and  judgment  duly  given  therein,  courts  of  equity 
are  bound  thereby  as  well  as  courts  of  law.  (Bigelow  on 
Fraud,  62.)  The  mere  fact  that  these  respondents  complain 
that  they  had  no  notice  of  the  foreclosures  in  question  argues 
nothing ;  the  test  is,  were  they  entitled  to  notice  according  to 
the  statute  ?  (Shultz  v.  Hoagland,  85  K  Y.  464.)  Aside 
from  the  statutory  notice,  the  respondents  were  not  entitled  to 
personal  notice.  {Danibmann  v.  Schulting,  75  N.  Y.  55 
Story's  Eq.  Im.  207  ;  Hadley  v.  C\  C  I.  Co.,  13  Ohio  St.  502 
Bench  v.  Sheldon,  14  Barb.  66  ;  Paul  v.  Hadley,  23  id.  521 
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P.  Batik  v.  Bogart,  81  N.  Y.  107 ;  Story  on  Const.  517.) 
The  failure  of  the  one  party  to  give  notice  to  the  other,  in 
order  to  constitute  some  degree  of  fraud  must  relate  to  the 
concealment  of  material  facts  which  it  is  the  duty  of  the  one 
party  to  disclose  to  the  other  by  virtue  of  the  contract  or  by 
reason  of  some  trust  or  similar  relation  of  the  parties.  {Daub- 
ma?in  v.  Sheldon,  75  N.  Y.  55 ;  P.  Bank  v.  Bogart,  81  id. 
107  ;  Brackett  v.  Grmoold,  112  id.  454.)  Before  any  finding 
can  be  made  that  the  assignment  of  the  two  first  mortgages 
on  parcels  13  and  14  to  Maria  A.  Sweezy,  the  foreclosure  pro- 
ceedings and  sales  are  fraudulent  and  collusive,  there  must  be 
evidence  to  show  that  the  parties  to  the  proceedings  —  all  the 
parties  plaintiffs,  as  well  as  defendants,  were  acting  in  concert 
fraudulently  and  collusively  to  obtain  such  -judgments  and 
sales,  and  such  finding  must  be  made  in  such  actions  or  in  an 
action  brought  for  the  purpose  of  setting  aside  such  assign- 
ments, judgments  and  sales. 

Walter  S.  Logan  for  respondents.  There  is  no  certificate  in 
the  case  that  all  the  evidence  given  on  the  trial  has  been 
included  in  it,  and  consequently  the  facts  were  not  before  the 
General  Term  for  review,  and  this  appellant  cannot  claim  here 
that  the  judgment  of  the  Special  Term  should  have  been 
reversed  on  questions  of  fact.  (Code  Civ.  Pro.  §  992  ;  Porter 
v.  Smith,  107  K  Y.  531 ;  Aldridge  v.  Aldridge,  120  id.  614.) 
The  jurisdiction  of  courts  of  equity  to  apportion  a  general 
charge  upon  separate  parcels  of  land,  when  owned  by  different 
persons,  is  elementary.  (1  Story's  Eq.  Juris.  [11th  ed.]  62, 
§  64;  1  Pom.  Eq.  Juris.  452,  §  411  ;  3  id.  211,  §  1222; 
1  Wait's  Act.  &  Def.  155  ;  3  id.  172 ;  Harris  v.  IngUdien,  3 
P.  Wins.  98,  99  ;  Cheesebrough  v.  Millard,  1  Johns.  Ch.  409, 
415,  416 ;  Stevens  v.  Cooper,  Id.  425,  429,  431 ;  Burke  v. 
Chvistman,  3  B.  Mon.  50  ;  Dickey  v.  Thompson,  8  id.  312 ; 
Beull  v.  Barclay,  3  idr  265  ;  Aiken  v.  Tale,  37  N.  H.  501 ; 
Salem  v.  Edgerly,  36  id.  46.)  That  portion  of  the  judgment 
of  the  Special  Term  which  deducted  the  share  that-  the  two 
street  houses  should  have  contributed  towards  the  $14,000 
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mortgage  from  the  amount  which  would  otherwise  have  been 
found  to  be  due  upon  it,  was  entirely  justified  by  the  findings 
and  by  the  evidence.     {Stevens  v.  Cooper,  1  Johns.  Ch.  425.) 

Bradley,  J.  The  plaintiffs,  as  owners  of  one  of  the  lots, 
had  the  right  to  redeem  the  premises  from  the  lien  of  the 
prior  $14,000  mortgage  by  paying  the  full  amount  of  that 
mortgage  to  the  party  entitled  to  it.  But  such  redemption 
was  not  the  sole  purpose  of  the  action.  The  plaintiffs,  by  it, 
sought  relief  which  would  require  all  the  owners  of  the  several 
lots  covered  by  the  mortgage  to  contribute  to  that  end  their  pro- 
portionate shares  of  the  burden.  And  the  result  given  by  the 
judgment  of  the  Special  Term  was  that  the  plaintiffs  be  per- 
mitted to  redeem  the  land  covered  by  the  mortgage  by  paying 
the  amount  of  it,  less  the  proportional  sum  with  which  the 
lots  13  and  14  were  found  chargeable ;  and  upon  such  payment 
the  other  lots  respectively  should  be  charged  with  their  propor- 
tionate shares,  and  such  of  them  as  default  in  payment  by  the 
owners  permitted,  should  be  sold  to  realize  the  amount  they 
respectively  should  bear  of  the  burden  of  such  prior  lien,  and 
by  way  of  reimbursement  of  the  plaintiffs.  Barring  the  charge 
made  upon  lots  13  and  14,  and  the  deduction  of  the  amount 
of  it  from  that  of  the  mortgage,  there  is  no  reasonable  oppor- 
tunity for  controversy  about  the  determination  and  judgment 
of  the  Special  Term.  The  redemption  by  the  plaintiffs  and 
their  reimbursement  by  means  of  charging  the  due  proportion 
upon  the  other  lands  covered  by  the  mortgage,  are  well  recog- 
nized rights  to  be  afforded  by  a  court  of  equity.  (Pom.  Eq. 
Jur.  §  411 ;  Cooper  v.  Stevens,  1  John.  Chy.  425 ;  Salem  v. 
Edgerly,  33  N.  H.  46 ;  Aiken  v.  Gale,  37  id  501.) 

The  equities  of  the  owners  of  twelve  of  the  lots  covered  by 
the  mortgage  were  equal.  The  other  two  lots,  13  and  14,  had, 
before  the  trial,  been  sold  on  foreclosure  of  prior  mortgages, 
and  the  proceedings  had  for  that  purpose  were  apparently  in 
due  form ;  and  unless  such  foreclosure  and  sale  were  collusive 
and  in  fraud  of  the  plaintiffs,  those  two  lots  were  not  legally 
subject  to  the  contribution  charged  upon  them.  The  trial 
Siokels— Vol.  LXXXII.        16 
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court  found  upon  that  subject  that  Asa  W.  Parker  was  the 
attorney  for  the  Packards ;  that  the  assignment  of  the  first 
mortgages  were,  by  his  request,  made  to  Ralph  G.  Packard  as 
his  appointee ;  that  the  assignment  of  two  of  those  mortgages 
covering  the  lots  13  and  14  to  Mary  A.  Sweezy  was  made,  the 
suit  for  the  foreclosure  of  them  was  instituted  and  perfected 
by  sale  after  the  commencement  and  during  the  pendency 
of  this  action,  without  notice  to  any  of  the  respondents ;  and 
that  such  assignment  and  foreclosure  were  collusive  and  fraudu- 
lent and  done  for  the  purpose  of  destroying  the  lien  of  the 
$14,000  mortgage  on  those  lots,  and  of  throwing  the  burden 
of  it  wholly  upon  the  other  twelve  lots,  and  compelling  the 
owners  of  them  to  pay  it  to  save  their  property.  There  was 
some  evidence  tending  to  support  the  view  of  such  purpose. 
While  the  defendants  Packard  do  not  appear  personally  to 
have  taken  part  in  the  business  relating  to  the  mortgages,  they 
seem  to  have  been  represented  by  Mr.  Parker,  who,  in  such 
relation  to  Ralph  G.  Packard,  suggested  to  Mrs.  Sweezy  the 
subject  of  the  purchase  of  those  two  mortgages,  and  it  was 
upon  his  negotiation  that  the  assignment  of  them  was  made  by 
him  as  such  representative  or  attorney  and  taken  by  her.  At 
that  time  Mr.  Parker  had  the  legal  title  to  those  two  lots 
derived  from  his  purchase  on  the  sale  of  the  foreclosure  of  the 
mortgage  held  by  his  wife,  Sophie  G.,  and  next  subsequent  to 
that  for  $14,000.  The  sale  of  the  two  lots  on  the  foreclosure  of 
the  mortgages  asigned  to  Sweezy  had  the  apparent  effect  of 
divesting  him  of  the  title  as  well  as  relieving  them  from  the 
lien  of  the  mortgage  in  question  which  he  had  assigned  to 
Josiali  S.  Packard,  and  Parker  and  his  wife  had  the  legal  title 
subject  to  that  mortgage  of  eight  more  of  those  lots.  He 
was  cognizant  of  the  sale  of  the  lots  13  and  14  on  the  fore- 
closure of  the  mortgages,  and  attended  it,  and  although 
those  lots  were  worth  much  more  than  the  amount  secured 
by  the  first  mortgages  upon  them,  they  were  sold  for  sums 
little  less  than  sufficient  to  satisfy  those  mortgages  and 
expenses  of  the  foreclosure.  It  is  difficult  to  account  for 
this  action  of   Parker  in   seeking  Mrs.  Sweezy  to  take  the 
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assignments,  making  them  to  her,  and  the  speedy  foreclosure 
and  sale  for  the  amount  produced  by  it,  consistently  with  entire 
good  faith  in  the  transaction.  The  inference  from  liis  evidence 
was  permitted  that  he  represented  the  Packards  in  the  matter, 
and  that  the  assignment  was  made  with  a  view  to  the  foreclos- 
ure, and  to  accomplish  it  without  the  knowledge  of  the  owners 
of  three  of  the  lots,  who  claim  they  had  no  notice  of  it  until 
proved  by  the  defendants  at  the  trial,  and  thus  cast  the  burden 
of  the  $14,000  mortgage  on  the  other  twelve.  Neither 
Mrs.  Sweezy  or  the  purchaser,  Doody,  was  called  by  the 
defendants  to  testify  on  the  subject  of  the  transaction,  to  repel 
any  imputation  which  might  arise  out  of  it  bearing  upon  the 
question  of  good  faith  of  the  defendant  Parker  in  his  relation 
to  the  6ale  and  to  the  purchase  by  them.  The  defendants 
could  not  properly  do  indirectly  that  which  they  would  not  be 
permitted  to  do  directly.  After  the  commencement  of  this. 
action  it  would  not  have  been  fair  for  them,  without  some 
notice  to  the  defendants,  to  have  taken  proceedings  to  relieve 
a  portion  of  the  land  from  the  lien  of  the  second  mortgage  to 
defeat  contribution  of  such  portion  to  the  burden  of  redemp- 
tion, or  reimbursement  of  the  plaintiffs  making  it;  and  if, 
through  the  assignment,  such  was  the  purpose,  it  should  be 
equally  ineffectual  to  accomplish  it.  The  suit  subsequently 
brought  to  foreclose  the  $14,000  mortgage  was  not  necessarily 
the  subject  of  any  such  imputation,  because  ail  the  owners  of 
the  remaining  lots  were  made  parties  defendant,  and  they 
had  the  means  of  protecting  themselves.  Without  referring 
here  more  specifically  to  the  evidence  tending  in  that  direction, 
we  think  the  inferences  derivable  from  it  were  warranted  a& 
found  by  the  court,  that  the  assignment  of  the  two  of  the  first 
mortgages  and  the  foreclosure  of  them,  were  collusive  and 
fraudulent  as  against  the  plaintiffs  and  the  respondent  defend- 
ants in  such  sense  as  to  justify  the  equitable  relief  given,  as 
effectually  as  if  the  mortgagee  had  then  voluntarily  released 
the  two  lots  from  the  lien  of  the  $14,000  mortgage.  In  such 
case  the  amount  of  the  mortgage  in  behalf  of  the  owners  of 
other  lots  for  the  purposes  of  the  redemption  would  have  been 


124  Coffin  et  al.  v.  Parker  et  al.  [June, 


Opinion  of  the  Court,  per  Bradley,  J. 


proportionally  reduced.  (Gheesebrough  v.  Millard,  1  John. 
Chy.  409 ;  James  v.  Hubbard,  1  Paige,  228 ;  Guion  v.  Knapp, 
6  id.  35 ;  Stuyvesant  v.  Hall,  2  Barb.  Chy.  151.)  It  follows 
that  there  was  no  error  in  the  direction  of  the  interlocutory 
judgment.  And  the  value  of  the  lots  respectively  in  excess  of 
the  amounts  secured  by  the  first  mortgages  upon  them,  and 
the  proportionate  amount  upon  that  basis  of  the  $14,000  mort- 
gage chargeable  upon  each  of  them  as  found  by  the  referee, 
was  well  supported  by  the  evidence.  The  final  judgment 
treated  as  due  upon  the  mortgage  the  amount  remaining  after 
deduction  of  the  proportionate  sum  found  to  have  been  so 
chargeable  upon  the  lots  13  and  14.  But  the  General  Term 
so  modified  the  judgments  as  to  direct  that  on  payment  of  the 
declared  proportionate  share  of  any  lot,  it  should  be  released 
from  the  lien  of  the  mortgage.  This  modification  was  made 
upon  the  appeal  and  application  of  the  defendants  Maben  and 
Brown.  And  while  it  may  be  that,  in  view  of  the  value  of  the 
several  lots,  such  method  of  redemption  would  not  result  pre- 
judicially to  the  mortgagee,  it  is  not  in  accordance  with  the 
equitable  rule  applicable  to  such  cases.  The  principle  upon 
which  rests  the  right  of  redemption  of  mortgaged  premises, 
requires  that  the  whole  amount  of  the  mortgage  debt  be  paid, 
and  tins  is  requisite  to  redemption  by  the  owner  of  a  portion 
only  of  the  mortgaged  premises.  The  mortgagee  cannot,  as  a 
rule,  be  required  upon  the  basis  of  an  apportionment  to  take  a 
sum  less  than  the  whole  amount  due  him,  and  release  the  lien 
of  his  mortgage  upon  any  of  such  premises.  The  relief  of 
such  owner  redeeming  is  in  his  remedy,  founded  upon  the 
principle  of  subrogation  to  the  rights  of  the  mortgagee,  against 
the  other  portions  of  the  mortgaged  premises,  and  to  thus  seek 
or  compel  contribution.  {Smith  v.  KeUey,  27  Me.  237 ;  Lyon 
v.  Robbing  45  Conn.  513;  McCabe  v.  Bellows,  7  Gray,  148; 
Merritt  v.  Hosm^r,  11  id.  270  ;  Lamb  v.  Montague,  112  Mass. 
352  ;  Bell  v.  Mayor,  etc.,  10  Paige,  49,  71.)  In  view  of  the  facts 
as  found  by  the  court,  the  changed  situation  produced  during 
the  pendency  of  this  action  did  not  render  the  addition  of  any 
other  parties  necessary,  and  no  supplemental  pleading  on  the 
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part  of  the  plaintiffs  was  requisite  to  the  relief  awarded  by 
the  judgment.     No  other  question  requires  consideration. 

The  judgment  entered  upon  the  order  of  the  General  Term 
should  be  affirmed,  except  so  far  as  it  modified  the  interlocu- 
tory and  final  judgments,  and  as  to  such  modification  reversed, 
and  those  judgments  affirmed,  with  costs  to  the  plaintiffs  and 
without  costs  to  any  other  party. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  accordingly. 


Saly  I.  Mayer  et  al.,  Appellants,  v.  Garret  L.  Hardy, 
Respondent. 

Where,  in  an  action  by  one  owning  a  license  granting  a  right  to  manu- 
facture and  sell  a  patented  article,  against  an  assignee  of  the  letters 
patent  who  took  his  assignment  after  the  granting  of  the  license,  to 
restrain  him  from  manufacturing  and  selling  in  violation  of  the  rights 
granted  by  the  license,  no  question  was  raised  as  to  the  validity  of  the 
letters  patent  or  of  the  license,  and  the  only  question  in  reference  thereto 
was  the  construction  of  the  latter,  held,  that  the  case  involved  no  ques- 
tion arising  under  any  act  of  congress  in  relation  to  patents,  and  so  that 
the  state  court  had  jurisdiction. 

C.  S.  6.  Co.  v.  Clark  (100  N.  Y.  365);  H.  8.  M.  Co.  v.  Beirwehl  (102  N.  Y. 
167),  distinguished. 

By  the  terms  of  the  license  the  patentee  covenanted  to  license  but  one 
other  person,  firm  or  corporation.  About  the  time  it  was  granted  said 
patentee  granted  to  a  company  another  license.  lit  Id,  that  by  the 
terms  of  the  license  the  patentee  was  not  denied  the  light  of  manu- 
facturing and  selling  the  patented  article,  nor  was  she  required  to  retain 
title;  and  that  the  assignment  carried  with  it  all  the  rights  of  the  patentee. 

Also  held,  that  conceding  whatever  rights  to  the  use  of  the  patent  remaining 
•  in  the  patentee  after  the  granting  of  the  license  were  personal,  and  that 
the  assignment  operated,  within  the  meaning  of  the  covenant,  in  plain- 
tiff's license  as  a  license  to  the  assignee,  and  so  was  a  breach  of  the  cove- 
nant, yet  this  did  not  make  the  defendant,  in  manufacturing  and  selling 
the  patented  article,  a  trespasser  or  wrong-doer,  because  as  against  him 
the  rights  of  the  plaintiffs  rest  upon  the  grant  to  them  and  upon  an 
alleged  violation  of  those  rights  by  defendant,  and  not  upon  the  covenant, 
for  a  breach  of  which  the  patentee  alone  was  liable. 

(Argued  April  14,  1891;  decided  June  2,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  28,  1889,  which  reversed  an  interlocutory  and 
a  final  judgment  in  favor  of  plaintiffs  entered  upon  orders 
of  the  Special  Term  and  dismissed  the  complaint. 

This  was  an  action  to  restrain  defendant  from  manufacturing 
and  selling  a  certain  patented  article  and  to  recover  damages 
sustained  by  his  manufacture  and  6ale  thereof. 

In  January,  1879,  Gurdon  C.  Judson  entered  into  an  agree- 
ment under  seal  with  three  of  the  plaintiffs  and  the  assignee 
of  one  of  them,  whereby  she,  as  the  patentee  of  an  improve- 
ment in  corset  clasps,  granted  unto  them  a  license  to  make, 
use  and  sell  them  for  the  term  of  the  patent,  and  for  any 
reissue  thereof,  for  a  royalty  fee  of  fifty  cents  per  gross,  they  to 
render  an  account  monthly  and  to  pay  the  royalty  within  ten 
days  thereafter ;  and  they  agreed  to  make  all  due  and  dilligent 
effort  to  sell  and  increase  the  sale  of  corsets  and  corset  clasps 
containing  said  patent  invention ;  to  assert  the  validity  of  the 
letters  patent  at  all  times,  and  otherwise  to  aid  Mrs.  Judson 
by  all  the  means  in  their  power  to  prevent  infringement 
thereof ;  and  she  agreed  with  all  practicable  speed  to  prosecute 
any  infringers  of  the  patent  and  protect  the  privileges  so 
granted  to  them  and  not  to  license  more  than  one  other  person, 
ffrm  or  corporation  without  their  consent. 

About  the  same  time  the  second  license  was  granted  to  a 
<x>mpany  as  provided  by  the  terms  of  the  license  first  men- 
tioned. And  the  plaintiffs  proceeded  to  manufacture  and  sell 
the  patented  article,  and  so  far  as  appears,  performed  the 
contract  on  their  part. 

In  October,  1879,  Mrs.  Judson  assigned  to  the  defendant  all 
her  right,  title  and  interest  in  such  invention  secured  to  her 
by  letters  patent,  including  all  royalties  accrued  and  to  accrue 
from  the  invention.  And  the  defendant  proceeded  to  manu- 
facture and  sell  the  patented  article.  This  action  was  after- 
wards brought  to  restrain  him  from  further  manufacturing  and 
selling  it,  and  to  recover  damages  sustained  by  reason  of  his 
having  done  so.     And  amongst  other  matters  the  plaintiffs 
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alleged  the  defendant,  advised  of  the  license  to  and  contract 
with  the  plaintiff,  has  manufactured  and  sold  the  patented 
article  in  violation  of  such  contract.  The  defendant,  hy  his 
answer,  admitted  the  granting  of  the  letters  patent,  the  license 
to  the  plaintiffs,  and  alleged  that  the  cause  of  action  involved 
his  right  to  manufacture  under  "  and  the  infringement  of  said 
patent,  over  which  the  United  States  courts  have  exclusive 
jurisdiction,  and  that  this  (the  state)  court  has  not  jurisdiction 
over  the  subject-matter  thereof." 

The  trial  court  determined  that  the  defendant  took  by  the 
assignment  to  him  no  right  to  manufacture  and  sell  the 
patented  corset  clasp,  and  that  in  manufacturing  and  selling  it 
u  he  was  a  wrong-doer  and  trespasser  upon  the  rights  of  the 
plaintiffs  under  their  said  contract "  with  Mrs.  Judson,  and 
directed  judgment  for  injunctive  relief  and  for  damages,  and 
a  reference  to  ascertain  them.  An  interlocutory  judgment 
was  entered  accordingly,  followed  by  final  judgment  on  the 
coming  in  of  the  report  of  the  referee,  whereby  the  plaintiffs 
recovered  $7,696.18  damages. 

Reginald  Hart  for  appellants.  In  suits  where  the  gravamen 
is  a  violation  of  a  covenant  in  a  contract  or  license  in  relation 
to  or  under  a  patent,  the  state  courts  have  exclusive  jurisdic- 
tion, except  where  the  requisite  diversity  of  citizenship  exists 
and  is  alleged  in  the  bill.  (Middebrook  v.  Broadbent,  47  N. 
Y.  446  ;  Beebe  v.  McKemie,  Id.  662 ;  Bich  v.  Ahoatcr,  16 
Conn.  409  ;  Pvlte  v.  Derby,  5  McL.  328  ;  Meserole  v.  U.  P. 
Co.,  6  Blatchf.  356 ;  Ilapgood  v.  Eosenstock,  23  Fed.  Rep. 
86 ;  Goodyear  v.  U.  E.  Co.,  4  Blatchf.  63  ;  Blanchard  v. 
Spragm,  1  Cliff.  299  ;  Wilson  v.  Sandford.  10  How.  [U.  S.] 
101 ;  Ilartell  v.  Tilghmati,  99  U.  S.  547  ;  Hill  v.  Whiteombs, 
1  Holmes,  317.)  The  defendant  could  not  raise  the  question 
of  jurisdiction.  (Middebrook  v.  Broadbent,  47  N.  Y.  445  ; 
Sandb&ni  v.  Leffert,  58  id.  185  :  D wight  v.  St.  John,  25  id. 
205.)  The  same  contract  relation  exists  between  plaintiffs 
and  defendant  as  existed  between  plaintiffs  and  defendant's 
assignor.     (Pay  v.  Carey,  1  Fish,  421 ;  Kelly  v.  Porter9  17 
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Fed.  Rep.  522  ;  Hartd  v.  Tilghman,  99  U.  S.  547 ;  Kent  v. 
Q.  M.  Co.,  78  N.  Y.  188.)  A  promise  is  to  be  interpreted 
in  that  sense  in  which  the  promisor  knew  the  promisee  under- 
stood it.  {Barlow  v.  Scott  21 N.  Y.  40  ;  S.,  etc.,  Co.  v.  Short- 
leeves,  16  Blatchf.  381 ;  Hamilton  v.  Kingsbury,  15  id.  67.) 
Where  there  is  a  reservation  in  a  license,  everything  passes 
except  that  which  is  reserved.  {Hapgood  v.  Rosenstock,  23 
Fed.  Rep.  8C>.)  The  word3  of  the  license  to  plaintiffs  pro- 
hibit the  defendant  from  manufacturing  and  selling.  (  Wash- 
burn v.  Gould,  3  Story,  161 ;  C,  etc.,  Co.  v.  F.,  etc.,  Co.,  8 
Blatchf.  295 ;  Kent  v.  Q.  M.  Co.,  78  K  Y.  188 ;  Machin 
v.  L.  Ins.  Co.,  90  id.  689  ;  Miller  v.  McClosky,  1  Civ.  Pro. 
Rep.  259  ;  Callanan  v.  Gellman,  67  How.  Pr.  464 ;  Clark  v. 
Dillon,  4  Civ.  Pro.  Rep.  248  ;  Hammond  v.  Earle,  5  Abb. 
[X.  C]  110,  170 ;  Clark  v.  Dillon,  97  K  Y.  373 ;  Peck  v. 
Collins,  70  id.  376.)  The  dismissal  of  the  complaint  by  the 
General  Term  was  error.  {Foot  v.  A.  L.  Ins.  Co.,  61  N.  Y. 
578  ;  Bliss  v.  Greeley,  45  id.  675 ;  Martha  v.  Curley,  90  id. 
377 ;  Hale  v.  #.,  etc.,  Co.,  49  id.  627.)  A  finding  of  fact 
without  evidence  to  sustain  it  is  error  of  law,  and  must  be 
excepted  to  if  sought  to  be  reviewed.  (Code  Civ.|Pro.  §§  992, 
993  ;  Angevine  v.  Jackson,  103  N.  Y.  470  ;  Mead  v.  Smith, 
28  Hun,  639  ;  Sickles  v.  Flanagan,  79  M".  Y.  224.)  Defend- 
ant's motion  to  dismiss  the  complaint  is  of  no  avail.  .  (  Wel- 
lington v.  Morey,  90  N.  Y.  656 ;  Hand  v.  Kennedy,  83  id. 
155.)  The  defendant's  exceptions  to  the  referee's  findings  of 
fact  and  conclusions  of  law  are  untenable.  {Ashiey  v.  Mar- 
shall, 29  N.  Y.  501 ;  Tomlinson  v.  Mayor,  etc.,  44  id.  607 ; 
Code  Civ.  Pro.  §  993.)  There  was  no  error  in  the  rejec- 
tion of  testimony.  {Swan  v.  Guild,  1  Gall.  486;  Neil  v. 
T.  N.  Bank,  46  K  Y.  336;  Blair  v.  Wait,  69  id.  113;  C. 
N.  Bank  v.  N.  Bank,  50  id.  575 ;  McMaster  v.  D.  <&  H. 
C.  Co.,  55  id.  234;  D.  Co.  v.  Hachjield,  73  id.  226;  Roll- 
wagen  v.  Rollwagen,  3  Hun,  121 ;  Swift  v.  Ins.  Co.,  3  id. 
551 ;  Allen  v.  Stout,  51  N.  Y.  668.)  The  rule  of  damages 
adopted  by  the  referee  was  simple,  easily  ascertained,  and  not 
dependent  upon  any  contingency.    (  Wakeman  v.  Whteler,  101 
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N.  Y.  205 ;  Sehile  v.  Borkhaus,  80  id.  620 ;  Mittmni  v.  Bd- 
loni,  39  id.  54 ;  Kidd  v.  McCornvick,  83  id.  397 ;  IlosUtter 
v.  Van  Winkle,  1  Dill.  329 ;  Buck  v.  Ilermance,  1  Blatch* 
398 ;  Faber  v.  Hovey,  1  Wkly.  Dig.  529 ;  Lord  Sonde*  v. 
Fletcher,  5  B.  &  A.  835.)  Equity  will  enforce  negative  cove- 
nants by  injunction.  (Ilapgood  v.  Rosenxtoek,  23  Fed.  Rep. 
86;  Trenor  v.  Jackson,  15  Abb.  [N.  S.]  115;  Phanix  In*. 
Co.  v.  CW.  //**.  6b.,  14  id.  272 ;  French  v.  McCabe,  2  D.  & 
W.  269.) 

Jacob  S.  Van  Wyck  for  respondent.  The  state  courts  have 
no  jurisdiction  where  an  injunction  is  asked  lor  in  any  action 
based  upon  or  growing  out  of  letters  patent,  since  in  such  case 
the  power  of  granting  an  injunction  is  vested  exclusively  in 
the  United  States  courts.  (C.  S.  S.  Co,  v.  Clark,  100  N.  Y. 
365;  IL  S.-M.  Co.  v.  Reinoehl,  102  id.  167.)  The  plaintiffs 
have  no  cause  of  action  on  contract  since  the  license  to  them 
is  not  an  assignment  or  grant,  but  a  mere  license;  and  Mrs. 
Judson,  by  granting  the  same,  did  not  divest  or  deprive  herself 
of  the  right  to  manufacture  and  sell,  or  of  the  right  to  make 
an  assignment  of  the  letters  patent  to  the  defendant.  (6  Fish. 
Pat.  Cas.  52-54.)  Only  the  actual  owner  of  letters  patent  eaij 
bring  an  action  for  infringment,  never  a  licensee.  (Gayhr 
v.  Wilder,  10  How.  [IT.  S.]  494.)  A  theory  of  the  complaint 
is  that  Mrs.  Judson  violated  her  agreement  with  the  plaintiffs 
in  that  she  granted  a  further  and  a  third  license  to  the  defend- 
ant to  manufacture.  The  assignment  to  the  defendant  is  in  no 
sense  a  license,  but  an  assignment.  {Potter  v.  Holland,  1 
Fisher,  333.)  Though  the  plaintiffs  are  only  licensees,  yet,  as 
against  Mrs.  Judson,  they  could  maintain  an  action  in  the 
United  States  courts  for  an  infringement  if  she  had  violated 
her  license  with  them  by  manufacturing  the  patented  article. 
{LitUifJiald  v.  Perry,  21  Wall.  222.)  It  was  right  for  the 
defendant  to  show  by  parol  proof  the  entire  agreement  between 
himself  and  Mrs.  Judson ;  to  show  that  the  written  instru- 
ment was  executed  in  part  performance  of  an  entire  oral 
agreement.  (Julluird  v.  Chaffee,  92  N.  Y.  529.)  It  cannot 
Sickels—  You  LXXXII.        17 
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be  claimed  that  the  error,  in  excluding  evidence  showing  that 
the  defendant  was  only  trustee,  was  immaterial,  on  the  ground 
that  he  is  a  wrong-doer,  and,  as  such,  would  be  personally 
liable.  (Sheppen  v.  Taukersley,  14  U.  S.  C.  C.  545  ;  1  Addi- 
son on  Torte,  64;  LitUefield  v.  Perry,  21  Wall.  223.)  The 
referee  erred  in  his  conclusion  as  to  damages.  {Seyinoiir  v. 
McCormick,  16  How.  [U.  S.]  490;  3  Suth.  on  Dam.  603.) 
The  general  rule  is  well  established  that  on  a  breach  of  con- 
tract the  party  in  default  is  only  liable  to  the  party  with  whom 
and  for  whose  benefit  he  has  contracted  for  such  damages  as 
natuarally  arise  from  its  breach,  but  not  for  accidental,  remote 
or  consequential  damages.  (Sedg.  on  Dam.  [5th  ed.]  78; 
Griffin  v.  Colwer,  16  N".  Y.  491 ;  Hamilton  v.  McPherson, 
28  id.  72;  1  Suth.  on  Dam.  77;  Wallace  v.  Mayor;  etc.,  9 
Abb.  Pr.  40 ;  Edwards  v.  Beebe,  48  Barb.  106 ;  Chrysler  v. 
Canaday,  90  K  Y.  273.) 

Bradley,  J.  The  rights  of  the  plaintiffs  rested  wholly  in 
the  license  granted  to  them  by  Mrs.  Judson,  the  patentee. 
And  so  far  as  their  remedy  was  dependent  solely  upon  the 
enforcement  of  the  contract,  it  was  within  the  jurisdiction  of 
the  state  court  {Hyatt  v.  Ingalh,  124  N.  Y.  93.)  The  view 
urged  by  the  plaintiffs,  and  essentially  so  to  support  the  action, 
is  that  it  involved  the  determination  of  no  question  within  the 
patent  laws  of  the  United  States,  but  that  in  its  purpose  and 
nature  was  merely  an  action  to  restrain  the  violation  of  a  cove- 
nant and  to  recover  damages  resulting  from  it.  If  this  view 
is  sustained  in  such  sense  that  the  action  is  founded  6olely  upon 
contract  or  breach  of  covenant,  there  was  no  want  of  jurisdic- 
tion in  the  state  court  to  determine  it  upon  the  merits.  But, 
although  the  defendant  must  be  deemed  to  have  taken  the 
assignment  of  the  interest  of  the  patentee  in  the  invention, 
subject  to  the  rights  of  the  plaintiffs,  taken  by  the  instrument 
granting  the  license  to  thein,  he  was  not  a  party  to  the  cove- 
nants contained  in  it  Nor  is  the  action  to  compel  the  defend- 
ant to  observe  or  perform  any  covenant  made  by  him,  but  its 
purpose  is  the  assertion  of  the  alleged  claim  of  the  plaintiffs 
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dependent  upon  the  granting  covenants  of  another,  subordi- 
nate to  which  are  the  rights  taken  by  the  defendant.  The 
action  is,  therefore,  founded  upon  the  disregard  and  violation 
by  the  defendant  of  the  alleged  claim  of  the  plaintiffs  to  the 
use  of  the  patent,  and  not  upon  any  contract  obligation  which 
he  has  made  or  by  agreement  undertaken  to  observe.  This 
evidently  was  the  view  of  the  trial  court,  as  appears  by  the 
conclusion  that  the  defendant,  in  manufacturing  and  selling 
the  patented  article,  "  was  a  wrongdoer  and  trespasser  upon 
the  rights  of  the  plaintiffs." 

And  while  the  defendant,  by  the  assignment  to  him,  took 
such  right  only  as  his  assignor  had,  and  in  practical  effect 
became  subject  to  the  responsibilities  attending  the  title,  the 
nature  of  the  remedy  against  them  was  or  might  differ  in  so 
far  that,  as  against  her.,  it  might  rest  upon  her  contract,  while 
against  the  defendant  it  was  necessarily  founded  upon  a  viola- 
tion or  invasion  of  the  alleged  rights  of  the  plaintiffs,  subject 
to  which  the  defendant  had  taken  the  assignment.  Both  cases 
would  alike  depend  upon  the  interpretation  of  the  contract, 
and  the  results  would  be  governed  by  the  same  principle  of 
measurement ;  but  while  the  former  might  rest  upon  the  con- 
tract and  its  breach,  the  latter  was  founded  upon  the  rights  of 
the  plaintiffs  derived  from  the  contract  and  the  alleged  viola- 
tion of  them  by  the  defendant.  This  distinction  is  entitled  to 
no  consideration  except  in  its  bearing  upon  the  question  of 
jurisdiction  of  the  state  court.  And  in  that  respect  it  is  not 
free  from  difficulty.  If  such  violation  of  the  rights  and  privi- 
leges of  the  plaintiffs  derived  from  their  license  was  an 
infringement  by  the  defendant  within  the  meaning  of  that 
term  as  applied  to  patents,  the  remedy  was  exclusively  within 
the  jurisdiction  of  the  federal  courts.  And  in  Litfafield  v. 
Perry  (21  Wall.  205),  it  was  held  that  a  patentee  may  be  an 
infringer  of  rights  under  a  patent  which  he  has  assigned,  and 
it  was  there  said  that  his  licensee  could  maintain  an  action  for 
such  cause  against  him.  No  reason  appears  why  the  rule  so 
applicable  to  a  patentee  may  not,  for  like  cause,  be  available 
against  his  assignee.     The  cases  cited  by  the  court  at  General 


132  Mayer  et  ai.  v.  Hardy.  [June, 

Opinion  of  the  Court,  per  Bradley,  J. 

Term  in  support  of  the  position  that  the  state  court  had  not 
jurisdiction,  were  Contiiiental  Store  Service  Co.  v.  Clark  (100 
N.  Y.  365)  and  Hat  Sweat  Mfg.  Co.  v.  Iieinoehl  (102  id.  167). 
In  the  former  case,  as  here,  there  was  no  controversy  about 
the  validity  of  the  patent;  the  claims  of  the  parties  were 
founded  on  alleged  assignments,  and  each  party  insisted  upon 
the  superior  right.  Theirs  were  conflicting  claims,  and  he, 
without  the  support  of  title  as  against  the  other,  was  an 
infringer.  In  the  other  case  cited,  the  validity  of  the  patent 
and  the  right  of  the  plaintiff  to  the  exclusive  use  of  it  were 
the  subject  of  controversy.  And  it  was  held  that  those  cases 
were  within  the  exclusive  jurisdiction  of  the  federal  court. 
The  cases  generally  where  it  has  been  held  that  the  state  court 
had  jurisdiction  upon  the  subject,  have  been  those  founded 
upon  contract  to  which  the  defendants  were  parties.  Such 
were  Hartell  v.  TUghman  (99  U.  S.  547)  and  Dale  TiU  Mfg. 
Co.  v.  Hyatt  (125  id.  46).  But  that  was  not  so  in  Hill  v. 
Wtdtcomb  (1  Holmes,  317).  And  inasmuch  as  the  validity  of 
the  patent  and  the  license  in  the  present  case  were  admitted, 
there  was  practically  no  conflict  of  claim  other  than  such  as 
arose  upon  the  construction  of  the  instrument  of  license  to 
the  plaintiffs;  and  for  that  reason,  we  think,  it  involved 
the  consideration  of  no  question  arising  under  any  act  of 
congress  in  relation  to  patents.  And  in  that  view  the  case 
was  properly  in  the  state  court  for  determination.  The  plain- 
tiffs insist  that  they  took  by  the  license,  except  as  against 
one  other  licensee,  the  exclusive  right  to  the  use  of  the  patent. 
Although  such  may  have  been  the  understanding  of  the  plain- 
tiffs, the  patentee  was  not  by  the  terms  of  the  agreement  denied 
the  right  to  manufacture  and  sell  the  patented  article,  nor  was 
she  by  any  express  provision  of  it  required  to  retain  the  title 
in  herself.  Her  covenant  was  that  she  would  grant  a  license 
to  one  other  person,  firm  or  corporation  only.  She  held  the 
title  to  the  patent  and  did  not  grant  the  exclusive  right  to  its 
use  to  the  licensees,  but  made  the  covenant  before  mentioned 
with  a  view  to  the  protection,  to  that  extent  and  in  that  man- 
ner, of  the  privileges  granted  to  them.     The  assignment  of 
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the  patent  apparently  carried  with  it  to  the  assignee  all  the 
rights  which  remained  in  her  in  respect  to  it.  It  is  said  that 
whatever  right  to  its  U6e  remained  in  the  patentee  after  the 
licenses  were  granted  were  personal  to  her.  If  that  were  so 
and  the  assignment  operated,  within  the  meaning  of  the  con- 
tract, as  a  license  to  her  assignee,  it  would  follow  that  she  com- 
mitted a  breach  of  the  covenant  for  which  she  would  be  liable 
to  the  plaintiffs.  But  it  is  not  seen  how  that  had  the  effect  to 
charge  the  defendant,  because  as  against  him  the  rights  of  the 
plaintiffs  rest  upon  the  grant  to  them  and  not  upon  the  cove- 
nant made  by  the  patentee  for  their  protection  in  the  use  of 
the  rights  granted  as  against  other  licensees.  Upon  the  con- 
struction of  the  grant  of  the  license  to  the  plaintiffs  we  fail  to 
see  any  support  for  the  conclusion  of  the  trial  court  that  the 
defendant  in  manufacturing  and  selling  the  patented  article 
was  a  wrong-doer  and  trespasser  against  the  rights  of  the  plain- 
tiffs taken  by  the  license  granted  to  them. 

The  judgment  entered  upon  the  order  of  the  General  Term, 
so  far  as  it  dismissed  the  complaint,  should  be  reversed,  in 
other  respects  affirmed  and  a  new  trial  granted,  costs  to  abide 
the  event. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  accordingly. 


John  Thomas  et  al.,  Eespond^nts,  v.  Milo  Scutt,  Appellant. 

To  bring  a  case  within  the  rule  admitting  parol  evidence  to  complete  an 
entire  agreement  of  which  a  writing  is  only  a  part,  two  things  are  essen- 
tial. First,  tae  writing  must  not  appear,  upon  inspection,  to  be  a  com- 
plete contn  ct.  Second,  the  parol  evidence  must  be  consistent  with  and 
not  contradictory  to  the  written  instrument. 

While,  therefore,  parol  evidence  is  admissible  to  show  that  a  simple 
assignment,  although  absolute  in  terms,  was  intended  as  a  security 
merely,  when  the  written  assignment  contains  a  contract  appearing  on 
its  face  to  be  complete,  with  mutual  obligations  to  be  performed  by 
the   parties,  and  which  is  inconsistent   with  the   theory  that   it  was 


ll27  1331 
JIM  _8ll 
,127  1331 
[144  4311 
127  188] 
149_815| 

127  138 

151  262 

151  568 

127  18s| 

158  464) 

I  127  188 

J161  4281 


127  138 
fl63  8051 


127  «  188 
172  1159 
172    1294 


127 
173 


133 


134  Thomas  et  al.  v.  Scutt.  [June, 

Statement  of  case. 

simply  intended  as  a  security,  parol  evidence  is  inadmissible  to  show 
that  it  was  only  so  intended. 
Plaintiffs  executed  an  instrument  transferring  in  formal  terms  to  the 
defendant  a  quantity  of  lumber,  which  it  stated  was  covered  by  a 
chattel  mortgage  annexed.  The  kinds  of  lumber,  the  quantity  of  each, 
the  price  per  foot  or  thousand  and  the  amount  the  whole  would  come 
to  at  the  prices  stated,  were  specified,  with  the  additional  statement 
that  any  mistake  in  the  quantity  was  to  be  corrected.  This  amount  so 
specified  the  defendant  agreed  to  apply  on  the  chattel  mortgage.  Held, 
that  the  contract  was  complete  upon  its  face  and  that  the  trial  court 
properly  excluded  oral  evidence  to  the  effect  that  the  instrument  was  not 
intended  as  an  absolute  sale,  but  that  the  agreement  was  that  plaintiffs 
were  to  have  the  benefit  of  what  was  realized  on  the  sale  of  the  lum- 
ber after  deducting  all  expenses,  and  that  it  was  executed  because  the 
lumber  was  in  another  state  and  the  chattel  mortgage  did  not  protect 
against  a  levy  upon  or  a  disposition  of  the  lumber  in  that  state. 

(Argued  April  15,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  June  12,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 

This  was  an  action  to  recover  the  sum  of  $800  alleged  by 
the  plaintiffs  to  be  due  them  from  the  defendant  upon  the 
sale  of  a  quantity  of  lumber. 

The  defendant  denied  the  purchase  and  alleged  that  all  the 
lumber  that  he  had  of  the  plaintiffs  was  turned  out  to  him  to 
secure  advances  that  he  had  previously  made  to  them,  under 
the  express  agreement  that  it  should  be  rafted  to  market  and 
sold  as  his  lumber  and  that  he  should  account  to  them  for  the 
proceeds  thereof  when  received,  after  deducting  all  expenses 
and  the  amount  of  their  indebtedness  to  him.  The  defendant 
further  alleged  that  owing  to  low  water  in  the  Delaware  river, 
the  lumber  could  not  be  got  to  market  without  great  expense, 
necessarily  incurred  in  taking  it  out  of  the  river  and  rerafting 
it,  and  that  the  proceeds  received  by  him  vvere  much  less  than 
the  actual  expenses  and  the  amount  of  his  claim  against  the 
plaintiffs. 

The  action  was  tried  before  a  referee,  who  found  that  June 
11,  1S83,  the  lumber  in  quest  on  was  sold  by  the  plaintiffs  to 
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the  defendant  for  the  sum  of  $728,  which  was  to  be  applied 
by  him  upon  a  chattel  mortgage  given  by  them  upon  6aid 
lumber  and  other  property  to  secure  a  debt  of  $1,600,  and 
that  soon  after  the  balance  of  the  mortgage  was  paid  in  cash. 

It  appeared  that  the  defendant  at  about  the  date  of  the 
alleged  sale  took  possession  of  the  lumber  and,  after  some 
delay,  sold  it,  but  owing  to  the  unusual  difficulty  of  getting  it 
to  market,  little  or  nothing  was  realized  above  expenses. 

Further  facts  are  stated  in  the  opinion. 

W.  J.  Welsh  for  appellant.  The  referee  erred  in  rejecting 
the  evidence  offered  by  the  defendant,  to  show  that  the  bill  of 
sale  was  not  intended  by  the  parties  to  be  absolute,  and  that  it 
was  agreed  that  defendant  should  take  the  bill  of  sale  and  the 
property  therein  named,  as  collateral  security  for  the  indebted- 
ness of  the  plaintiffs  to  the  defendant ;  that  the  defendant  was 
liable  to  account  only  for  the  amount  actually  received  for  said 
lumber,  or  what  it  was  worth  when  it  reached  market,  under 
the  circumstances  and  in  accordance  with  the  agreement  which 
he  claims  he  had  made  with  the  plaintiffs  in  relation  thereto. 
{Marsh  v.  McNair,  99  N.  Y.  17-1 ;  Eighmie  v.  Taylor,  19  id 
294 ;  Blossom  v.  Griffin,  13  id.  573  ;  Carr  v.  Carr,  52  id.  260; 
Despard  y.Walbridge,  15  id.  374;  31  id.  544;  34  id.  313; 
Ilutchins  v.  Hubbard,  Id.  24;  Conklin  v.  King^  10  id.  104; 
Goit  v.  Nat.  Ins.  Co.,  25  Barb.  191 ;  Carroll  v.  C.  O.  Ins. 
Co.,  1  Abb.  Ct.  App.  Dec.  316.)  In  no  case  can  the  defend- 
ant be  deprived  of  the  right  to  prove  a  subsequent  contract 
whereby  this  raft  was  to  be  treated  as  the  property  of  the 
plaintiffs,  subject  only  to  the  lien  of  the  defendant  for 
advancement  {Stockwell  v.  Holmes,  23  N".  Y.  53 ;  61  Barb. 
235.) 

A.  Taylor  for  respondents.  The  referee  correctly  decided 
that  parol  evidence  was  inadmissabie  to  vary  the  terms  of  the 
bill  of  sale.  {Marsh  v.  McNair,  99  N.  Y.  174 ;  Snowden  v. 
Guyon,  101  id.  458 ;  Eighmie  v.  Taylvr,  98  id.  288 ;  Wilson 
v.  Bean,  64  id.  231.) 
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Vann,  J.  Upon  the  trial  the  plaintiffs  put  in  evidence  a 
written  instrument,  dated  June  11,  1883,  duly  signed  by  them, 
•f  which  the  following  is  a  copy,  viz. : 

"  For  the  consideration  hereinafter  named,  we  hereby  sell, 
assign,  transfer  and  deliver  to  Milo  Scutt  one  raft  of  hemlock 
toggle  timber  and  loading  thereon,  now  lying  at  Equinunk 
Eddy,  just  below  the  Rock,  in  Buckingham  township,  Pa.,  the 
said  lumber  being  covered  by  a  chattel  mortgage  of  which  the 
mortgage  hereto  attached  is  a  copy,  viz. : 

4,000  feet  cherry  boards,  at  $12 $48  00 

35,000  maple  plank  about,  at  $10 350  00 

11,000  feet  of  toggle  timber,  at  3c. 330  00 

$728  00 

"  The  same  to  apply  on  the  amount  due  on  said  chattel  mort- 
gage, and  if  any  mistake  in  amount  of  lumber,  same  to  be 
corrected." 

A  chattel  mortgage  was  annexed  to  this  writing,  dated  March 
29,  1883,  given  by  the  plaintiffs  to  defendant  to  secure  the 
payment  of  $1,600  on  the  first  of  May  following.  It  covered 
a  large  quantity  of  lumber  in  addition  to  that  mentioned  in 
the  written  agreement  and  stated  that  it  was  all  at  Peas  Eddy, 
a  place  within  the  state  of  New  York.  The  indebtedness  of 
Uhe  plaintiffs  to  the  defendant  on  the  11th  of  June,  1883, 
amounted  to  the  sum  of  $2,100,  including  that  secured  by  the 
chattel  mortgage.  The  plaintiffs  also  showed  that  shortly  after 
the  written  instrument  was  given  they  paid  to  the  defendant 
enough  money  to  fully  equal  the  amount  unpaid  upon  the 
mortgage,  provided  said  sum  of  $728  had  first  been  applied* 

Thereupon  the  defendant,  in  due  form  offered  to  show 
"  what  was  said  between  the  parties  in  reference  to  the  bill 
of  sale,"  but  the  offer  was  excluded  upon  the  ground  that  the 
writing  was  the  best  evidence  and  that  it  could  not  be  con- 
tradicted or  avoided  by  parol.  The  defendant  further  sought 
to  prove  "that  prior  to  and  at  the  time  of  the  drawing  of 
the  bill  of  sale,  the  plaintiffs   refused   to  make  an  absolute 
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disposition  of  the  lumber ;  that  they  were  informed  that  such 
was  not  intended,  but  that  the  raft  was  in  Pennsylvania  and 
that  the  chattel  mortgage  did  not  protect  defendant  against  a 
levy  upon  or  disposition  of  the  lumber  by  the  plaintiffs  in 
that  state;  that  plaintiffs  should  have  the  full  benefit  of 
the  lumber  and  what  it  brought  on  the  sale  when  marketed 
after  paying  the  defendant's  claim  and  the  expense  of  run- 
ning and  marketing  it ;  that  plaintiffs  said  they  were  satisfied 
with  that  and  would  make  the  bill  of  sale  on  this  basis,  and 
thereupon  did  sign  the  bill  of  sale."  This  evidence  was  also 
objected  to  and  excluded  upon  the  same  ground.  At  a  later 
stage  of  the  trial  the  defendant  under  the  same  objection 
was  permitted  to  testify  in  reference  to  what  was  said  between 
himself  and  one  of  the  plaintiffs  just  before  the  written 
instrument,  called  for  convenience  a  bill  of  sale,  was  executed, 
but  it  was  subsequently  stricken  out  on  motion  of  the  plain- 
tiffs and  against  the  objection  of  the  defendant  upon  the 
same  ground  that  had  governed  the  prior  rulings.  Excep- 
tions to  these  decisions  of  the  referee  present  the  only  ques- 
tion that  the  learned  counsel  for  the  defendant  has  asked  us  to 
decide. 

It  is  a  general  rule  that  evidence  of  what  was  said 
between  the  parties  to  a  valid  instrument  in  writing,  either 
prior  to  or  at  the  time  of  its  execution,  cannot  be  received  to 
contradict  or  vary  its  terms. 

This  rule  is  not  universal  in  its  application,  because  the 
courts,  in  their  effort  to  prevent  fraud  and  injustice,  have  laid 
down  certain  exceptions,  which,  although  correct  in  principle, 
are  sometimes  so  loosely  applied  in  practice  as  to  threaten  the 
integrity  of  the  rule  itself.  (1  Greenleaf  on  Ev.  §  284,  a.)  The 
Teal  exceptions  may  be  grouped  into  two  classes,  the  first  of 
which  includes  those  cases  in  which  parol  evidence  has  been 
received  to  show  that  that  which  purports  to  be  a  written  con- 
tract is  in  fact  no  contract  at  all.  Thus,  fraud,  illegality, 
want  of  consideration,  delivery  upon  an  unperformed  condi- 
tion and  the  like  may  be  shown  by  parol,  net  to  contradict  or 
vary,  but  to  destroy  a  written  instrument.  Such  proof  does 
Sickels—  Vol.  LXXXII.        IS 
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not  recognize  the  contract  as  ever  existing  as  a  valid  agree- 
ment and  is  received  from  the  necessity  of  the  case  to  show' 
that  that  which  appears  to  be,  is  not  and  never  was  a  contract. 
Illustrations  of  this  class  may  be  found  in  the  following  cita- 
tions :  Beecker  v.  Vroomcm  (13  J.  R.  301) ;  Hammond  v.  Hop- 
ping (13  Wend.  505)  ;  Johnson  v.  Miln  (14  id.  195) ;  Benton 
v.  Martin  (52  N.  Y.  570),;  Grierson  v.  Mason  (60  id.  394) ;  1 
Greenleaf  s  E*.  §  284 ;  2  Cowen  and  Hill's  Notes,  665 ;  Note, 
494. 

The  second  class  embraces  those  cases  which  recognize  the 
written  instrument  as  existing  and  valid,  but  regard  it  as 
incomplete,  either  obviously,  or  at  least  possibly,  and  admit 
parol  evidence,  not  to  contradict  or  vary,  but  to  complete 
the  entire  agreement  of  which  the  writing  was  only  a  part. 
Receipts,  bills  of  parcels  and  writings  that  evidently  express 
only  some  parts  of  the  agreement  are  examples  of  this  class 
which  leaves  the  written  contract  unchanged,  but  treats  it  as 
part  of  an  entire  oral  agreement,  the  remainder  of  which  was 
not  reduced  to  writing.  Two  things,  however,  are  essential  to 
bring  a  case  within  this  class :  1.  The  writing  must  not  appear 
upon  inspection  to  be  a  complete  contract,  embracing  all  the 
particulars  necessary  to  make  a  perfect  agreement  and  designed 
to  express  the  whole  arrangement  between  the  parties,  for  in 
such  a  case  it  is  conclusively  presumed  to  embrace  the  entire 
contract  2.  The  parol  evidence  must  be  consistent  with  and 
not  contradictory  of  the  written  instrument.  Chopin  v„ 
Dohson  (78  N.  Y.  74),  is  an  instance  of  this  class,  and,  although 
near  the  border  line,  illustrates  the  two  requirements  just 
mentioned.  In  that  case  it  was  held  competent  to  show  by 
parol  evidence  that  a  written  contract  to  furnish  machinery  of 
a  specified  kind,  at  a  definite  price,  within  a  certain  time  and 
to  deliver  it  in  a  particular  way,  was  part  of  an  entire  verbal 
contract  which  provided  that  the  machines  should  be  so  made 
that  they  would  do  the  work  of  the  person  who  ordered  them 
to  his  satisfaction.  The  ground  of  the  decision  was  that  there 
was  nothing  on  the  face  of  the  instrument  to  show  that  it  was 
the  whole  agreement  between  the  parties  and  that  the  oral 
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guarantee  did  not  contradict  and  was  not  inconsistent  with  the 
written  contract. 

In  Eighmie  v.  Taylor  (98  K  Y.  288)  the  court  had  under 
consideration  a  written  instrument  that  was  regarded  as,  upon 
inspection,  appearing  to  be  a  full,  definite  and  complete  agree- 
ment of  bargain  and  sale,  and,  therefore,  held  that  evidence  of 
a  verbal  warranty  in  that  case  was  inadmissible.  In  the  course 
of  the  opinion  comment  was  made  upon  Chapin  v.  Dobson- 
{supra)  in  this  way :  "  It  was  said  of  the  instrument  then  in 
question  that  there  was  nothing  upon  its  face  to  show  that  it 
was  intended  to  express  the  whole  contract  between  the  parties, 
the  inference  being,  as  was  declared  in  an  earlier  case,  that 
where  a  contract  does  indicate  such  intention  and  design,  and 
is  one  consummated  by  the  writing,  the  presumption  of  law 
arises  that  the  written  instrument  contains  the  whole  of  the 
agreement,  and  that  where  there  is  such  formal  contract  of 
bargain  and  sale  executed  in  writing  there  can  be  no  question 
but  that  the  parties  intended  the  writing  as  a  repository  of 
the  agreement  itself,"  citing  Filkim  v.  Whyland  (24  N.  Y. 
338.) 

A  further  illustration  of  the  inflexibility  of  the  first  of  the 
two  requirements  mentioned  may  be  seen  in  the  still  later  case 
of  Marsh,  v.  McNair  (99  N.  Y.  174),  where  the  written 
instrument  was  in  these  words :  "  This  is  to  certify  that  in  con- 
sideration of  crediting  C.  II.  Marsh  at  the  Exchange  Bank  of 
Lima  §353.72,  paying  mortgage  (on  property  formerly  deeded 
by  J.  R.  Marsh,  in  Avon,  to  C.  W.  Gibson)  given  by  William 
F.  Russell  to  C.  II.  Marsh,  $110.46,  and  indorsing  $35.82 
upon  a  note  made  by  C.  H.  Marsh  June  8,  1871,  for  $300,  we 
jointly  and  severally  sell,  assign  and  transfer  all  our  right,  title 
and  interest  in  two  policies,  Nos.  4277  and  4287,  upon  the 
fives  of  Charles  H.  Marsh  and  John  R.  Marsh,  issued  by  the 
National  Life  Insurance  Company  of  the  United  States  of 
America,  to  Chauncey  "W.  Gibson,  of  Lima,  N.  Y."  It  was 
held  that  in  the  absence  of  any  claim  of  fraud  or  mutual  mis- 
take as  to  the  contents  of  the  assignment  it  was  conclusive, 
and  that  oral  evidence  was  incompetent  to  show  that  it  was- 
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executed  as  collateral  security  only.  The  opinion  recognizes, 
as  well  settled,  that  an  instrument  assigning  or  conveying  real 
or  personal  property  in  absolute  terms  may,  by  parol  evi- 
dence, be  shown  to  have  been  intended  as  security  merely, 
states  the  history  of  the  exception  and  its  theory,  but  declares, 
in  words  applicable  to  the  case  in  hand,  that  "  this  instrument 
is  more  than  an  assignment.  It  contains  what  both  parties 
agreed  to  do.  It  shows  that  the  assignment  was  made  for  the 
purpose  mentioned,  and  precisely  what  Gibson  was  to  do  in 
consideration  thereof.  He  became  bound  to  do  precisely  what 
was  specified  for  him  to  do,  and  he  could  have  been  sued  by 
the  assignors  for  damages  if  he  had  failed  to  perform.  Hence 
the  instrument  is  not  a  mere  assignment  or  transfer  of  the 
policy.  It  is  a  contract  in  writing  within  the  rule  which  pro- 
hibits parol  evidence  to  explain,  vary  or  contradict  such  con- 
tracts." The  authorities  cited  in  the  opinion  apply  with  equal 
force  to  the  case  now  under  consideration. 

The  principle  upon  which  parol  evidence  is  held  admissible 
to  show  that  a  simple  assignment,  although  absolute  in  terms, 
was  intended  as  security  merely  is  the  supposed  incomplete- 
ness of  the  instrument,  and  it  is  not  regarded  as  contradicting 
the  writing,  but  as  showing  its  purpose.  (Truscott  v.  King> 
6  X.  Y.  147,  161 ;  Chester  v.  Bank  of  Kingston,  16  id.  336, 
343 ;  Horn  v  Keteltas,  46  id.  605,  610.) 

Where,  however,  instead  of  a  mere  transfer  or  assignment, 
there  is  a  contract,  appearing  on  its  face  to  be  complete,  with 
mutual  obligations  to  be  performed,  u  you  can  no  more  add  to 
or  contradict  its  legal  effect  by  parol  stipulations  preceding  or 
accompanying  its  execution  than  you  can  alter  it  through  the 
same  means  in  any  other  respect."  (2  Cowen  <fc  Hill's  Notes, 
GtiS;  Renai*d  v.  Sampson^  12  X.  Y.  561  ;  Shaw  v.  Republic 
Life  Ins.  Co.,  69  id.  286 ;  Long  v.  Millerton  Iron  Co.,  101  id. 
638;  Snowdon  v.  Guion,  Id.  458;  Gordon  v.  Niemann.  118 
id.  153 ;  Ihnnphreys  v.  N.  Y.,  L.  E.  cfe  JF*.  It.  It.  Co.,  121 
id.  435;  Engelhom  v.  Iieitlinger,  122  id.  76.) 

In  the  foregoing  classification  collateral  agreements  are  not 
included,  because  they  are  separate,  independent  and  com- 


1891.]  Thomas  et  al.  v.  Scutt.  141 

Opinion  of  the  Court,  per  Vann,  J. 

plete  contracts,  although  relating  to  the  same  subject.  They 
are  allowed  to  be  proved  by  parol  because  they  were  made 
by  parol,  and  no  part  thereof  committed  to  writing. 

Evidence  to  explain  an  ambiguity,  establish  a  custom,  or 
show  the  meaning  of  technical  terms  and  the  like,  is  not 
regarded  as  an  exception  to  the  general  rule,  because  it  does 
not  contradict  or  vary  the  written  instrument,  but  simply 
places  the  court  in  the  position  of  the  parties  when  they  made 
the  contract  and  enables  it  to  appreciate  the  force  of  the  words 
they  used  in  reducing  it  to  writing.  It  is  received  where 
doubt  arises  upon  the  face  of  the  instrument  as  to  its  meaning, 
not  to  enable  the  court  to  hear  what  the  parties  said,  but  to 
enable  it  to  understand  what  they  wrote,  as  they  understood  it 
at  the  time.  Such  evidence  is  explanatory  and  must  be  con- 
sistent with  the  terms  of  the  contract.  (Dana  v.  Fiedler \  12 
X.  Y.  40 ;  CoUender  v.  Dinwnore,  55  id.  200 ;  Newhatt  v. 
Appleton,  114  id.  140 ;  Smith  v.  Clews,  Id.  190.) 

Returning  now  to  the  written  instrument  executed  by  the 
plaintiffs  in  this  case  and  it  appears,  upon  analysing  its  pro- 
visions, to  be  an  agreement  of  a  complete  and  comprehensive 
character.  There  is  first  a  transfer  in  formal  terms  by  the 
plaintiffs  to  the  defendant  of  a  raft  of  hemlock  lumber  lying 
at  a  place  named,  followed  by  the  statement  that  such  lumber 
is  covered  by  the  chattel  mortgage  annexed.  Three  different 
kinds  of  lumber  are  then  enumerated,  with  the  quantity  in 
feet  of  each,  the  price  per  foot  or  per  thousand  and  the  amount 
that  each  kind  came  to  at  the  price  named.  Those  sums  are 
added  and  the  amount  thereof,  constituting  the  purchase-price, 
the  defendant  expressly  agrees  to  apply  on  his  chattel  mort- 
gage and  both  parties  agree  to  correct  any  mistake  there  may 
be  in  the  amount  of  the  lumber.  The  method  of  correcting 
mistakes  is  not  provided,  but  it  is  clear  that  if  the  lumber 
overran  the  amount  stated,  the  plaintiffs  were  to  have  the 
benefit  of  it,  while  if  it  fell  short,  the  defendant  was  to  have 
the  deficiency  made  good  to  him  in  some  way.  TVe  regard 
this  contract  as  complete  upon  its  face.  What  element  is- 
wanting  ?     If  such  a  writing  can  be  undermined  by  parol  evi- 
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dence,  what  written  instrument  is  safe?  How  can  a  man, 
however  prudent,  protect  himself  against  perjury,  infirmity  of 
memory  or  the  death  of  witnesses?  What  stipulation  was 
omitted  that  should  have  been  inserted  in  order  to  bring  the 
instrument  within  the  general  rule  ?  What  will  be  left  of  the 
rule  if  it  is  established  that  it  does  not  control  such  a  contract? 
Will  anything  of  value  be  left  if  it  is  held  that  a  writing 
which  contains  the  full  and  definite  terms  of  a  contract,  appar- 
ently  complete,  may  be  shown  by  oral  evidence  to  be  simply 
part  performance  of  an  entire  verbal  agreement  previously 
made  ?  We  think  that  the  writing  in  question  is  governed  by 
the  rule,  not  by  the  exception.  As  was  said  by  this  court  in 
Eighmie  v.  Taylor,  supra  (p.  296),  it  contains  a  definite  agree- 
ment of  bargain  and  sale,  specifies  the  consideration,  describes 
the  subject,  contains  mutual  covenants  for  the  protection  of 
each  party  and  leaves  nothing  of  a  complete,  perfect  and  con- 
summated agreement  to  be  supplied.  On  its  face  "  no  element 
is  wanting  of  an  entire  contract,  exhausting  the  final  inten- 
tions of  both  parties.  It  is,  therefore,  such  a  paper  as  falls 
within  the  protection  of  the  rule  and  must  be  conclusively 
presumed  to  contain  the  whole  contract  as  made." 

Moreover,  aside  from  the  presumption  arising  from  an 
inspection  of  the  paper,  such  a  parol  arrangement  as  the  defend- 
ant tried  to  prove  would  be  inconsistent  with  the  written 
instrument,  because  the  purchase-price  was  not,  according  to 
the  former,  to  be  applied  as  provided  in  the  latter.  Indeed  it 
would  be  taken  bodily  out  of  the  writing  and  an  arrangement 
of  a  different  and  inconsistent  character  substituted.  Besides, 
the  agreement  that  any  mistake  in  the  amount  of  the  lumber 
should  be  corrected,  while  consistent  with  an  absolute  sale,  is 
inconsistent  with  a  transfer  for  the  purpose  of  securing  a  debt. 

We  think  that  the  writing  in  question  imports  on  its  face  a 
complete  expression  of  what  the  parties  agreed  to  and  hence 
that  it  is  conclusively  presumed  to  contain  all  that  they 
agreed  to. 

We  are  further  of  the  opinion  that  the  parol  evidence  sought 
to  be  introduced  was  inconsistent  with  and  contradictory  of 
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the  written  agreement  and  was  hence  inadmissible  on  that 
ground  also. 

It  follows  that  the  rulings  of  the  referee  were  correct  and 
that  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Okmond  G.  Smith  et  aL,  Appellants,    v.  John  S.  Ogilvie, 

Respondent. 

The  firms  of  8.  &  8.  and  O.  &  Co.,  in  both  of  which  8.  was  a  partner, 
entered  into  a  contract  by  the  terms  of  which  O.  &  Co.  agreed  to  publish 
in  book  form  certain  stories  belonging  to  8.  &  8.  and  to  pay  a  certain 
specified  royalty  on  the  sales.  8.  died  and  plaintiffs  who  succeeded  to 
the  business  of  S.  &  8.,  settled  with  O.  the  survivor  of  O.  &  Co.  for  all 
royalties  owing  by  the  latter  firm,  and  charged  all  claims  against  it.  Id 
an  action  against  O.  to  set  aside  the  settlement  and  release  on  the  ground 
of  fraud,  held,  that  there  was  no  fiduciary  relation  between  the  parties; 
and  so,  that  a  refusal  of  the  trial  court  to  hold  that  the  burden  of  proof 
to  show  absence  of  fraud  rested  upon  defendant  was  proper. 

.(Argued  April  15,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  16,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  the  plaintiffs  as  successors  of 
the  firm  of  Street  &  Smith,  against  the  defendant  as  survivor 
of  the  firm  of  J.  S.  Ogilvie  &  Co.,  to  set  aside  as  fraudulent  a 
certain  settlement  made  between  the  plaintiffs  and  defendant 
in  reference  to  royalties  agreed  to  be  paid  by  J.  S.  Ogilvie  & 
Co.,  under  an  agreement  with  the  predecessors  of  the  plaintiffs. 
Prior  to,  and  at  the  time  of  the  agreement  providing  for  the 
payment  of  royalties,  Francis  S.  Street  and  Francis  S.  Smith 
formed  the  copartnership  of  Street  &  Smith  in  publishing  a 
newspaper  known  as  The  New  York  Weekly. 
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Street  was  also  a  member  of  the  firm  of  J.  S.  Ogilvie  & 
Co.     The  agreement  entered  into  was  as  follows : 

"  This  agreement  made  and  entered  into  the  16th  day  of  Sep- 
tember,  1880,  between  Messrs.  Street  &  Smith  of  New  York, 
parties  of  the  first  part,  and  J.  S.  Ogilvie  &  Co.,  of  the  same 
place,  parties  of  the  second  part,  by  which  the  said  parties  of 
the  first  part  agree  to  allow  the  said  J.  S.  Ogilvie  &  Co.  to 
publish  and  sell  certain  stories,  which  shall  have  been  mutually 
agreed  upon,  in  book  form. 

"  In  consideration  of  the  privilege  of  the  exclusive  publica- 
tion and  sale  of  said  books,  the  said  J.  S.  Ogilvie  &  Co.,  agree 
to  pay  Messrs.  Street  &  Smith,  a  royalty  of  twenty  cents  per 
volume  for  all  copies  sold,  the  retail  price  of  which  6hall  be 
$1.50,  and  the  same  amount  in  proportion  for  any  books  pub- 
lished under  this  agreement,  the  said  price  of  which  shall  be 
more  or  less  than  $1.50,  provided  that  the  cost  of  making  the 
electrotype  plates  of  said  books  shall  be  paid  by  Messrs.  Street 
&  Smith,  in  all  other  cases  the  royalties  shall  be  ten  per  cent 
on  the  retail  price.  The  payment  of  royalties  to  be  made 
quarterly  unless  by  mutual  consent. 

"  STREET  &  SMITH, 
44  J.  S.  OGILVIE  &CO/' 

Street  died  in  April,  1883,  the  plaintiff  Ormond  G.  Smith 
succeeding  to  his  interest.  And  a  new  firm  was  organized 
which  continued  the  business  in  the  old  firm  name. 

Subsequent  to  July  2,  1883,  Street  &  Smith,  demanded  of 
the  defendant  a  statement  cf  the  stories  published  under  the 
agreement,  and  the  royalties  due  thereunder,  and  in  compliance 
therewith  a  statement  was  rendered,  which  bore  date  Septem- 
ber 1,  1883. 

On  the  22d  of  September,  1883,  Street  &  Smith  and  the 
defendant  settled  their  accounts  respecting  the  matters  embraced 
within  such  statement,  the  latter  paying  royalties  up  to  July 
1,  1883,  the  firm  of  Street  &  Smith  at  the  same  time  giving 
him  a  receipt  in  full. 

In  the  fall  of  1883  Street  &  Smith,  made  a  claim  of  the 
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defendant  for  royalties,  upon  certain  stories  published  in  another 
series.  This  claim  the  defendant  disputed,  upon  the  ground 
that  such  publications  were  not  books,  and,  therefore,  not 
included  in  the  royalty  agreement,  and  the  plaintiffs  threatening 
to  commence  an  action,  it  was  agreed  that  the  defendant  should 
pay  $1,600,  in  settlement,  which  was  done ;  the  plaintiffs  at 
the  same  time  executing  a  release  therefor.  No  objection  was 
made  by  Street  &  Smith,  to  the  settlement,  until  the  commence- 
ment of  this  action,  nearly  five  years  thereafter,  and  since  that 
time  the  defendant  has  accounted  to  the  firm  of  Street  &  Smith, 
as  then  existing,  and  to  their  successors,  under  the  royalty  agree- 
ment semi-annually,  and  paid  royalties  shown  to  be  due  by  such 
accounts,  the  payment  being  accepted  without  objection  until 
the  commencement  of  this  suit. 

Further  facts  appear  in  the  opinion. 

Edward  C.  James  for  appellants.  A  relation  of  a  fiduciary 
nature  existed  between  the  parties  at  the  time  the  settlements 
were  made.  (N.  Y.  C.  Ins.  Co.  v.  N.  P.  Ins.  Co.,  14  N.  Y. 
85 ;  Marie  v.  Garrison,  13  Abb.  [N.  C]  229-232 ;  Green* 
wood  v.  Spring,  54  Barb.  375  ;  Fulton  v.  Whitney,  66  X.  Y. 
548,  557,  558 ;  C.  C.  Co.  v.  Sherman,  30  Barb.  353  ;  Englis 
v.  Furniss,  4  E.  D.  Smith,  587.)  By  force  of  the  contract 
alone  the  relations  of  the  parties  were  fiduciary,  or  quasi  fidu- 
ciary, and  the  owners  of  these  stories  and  plates  could  main- 
tain an  action  against  the  publishers  in  equity  for*  a  discovery 
and  accounting  of  the  stories  published,  the  numbers  sold,  the 
prices  received  and  the  royalty  due  thereon.  (Adams'  Appeal, 
113  Penn.  St.  449  ;  Jfarston  v.  Gould,  69  K  Y.  220 ;  Mawin 
v.  Brooks,  94  id.  71 ;  Ensign  v.JYelson,  56  Hun,  215  ;  Darrah 
v.  Bvyce,  62  Mich.  480 ;  Hartsom  v.  Thomas,  43  N.  J.  Eq. 
419;  Stevens  v.  Benning,  1K4J.  168 ;  6  DeG.,  M.  &  G. 
223 ;  Reade  v.  Bentley,  4K.&J.  662 ;  Wa me  v.  Routledge, 
L.  R  [18  Eq.]  497 ;  Whart.  on  Agents,  §  19 ;  2  Pom.  Eq. 
Juris.  §§  959,  963 ;  Willard's  Eq.  Juris.  170 ;  Story's  Eq. 
Juris.  §§  315,  323 ;  Kerr  on  Fraud,  160,  161 ;  Brock  v. 
Barnes,  40  Barb.  521 ;  Coinstoek  v.  Comstock,  57  id.  453 ; 
Sickbls— Vol.  LXXXII.        19 
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3  Greenl.  on  Ev.  §  253 ;  Fisher  v.  Bishop,  108  N.  Y.  25 ; 
Co  wee  v.  Cornell,  75  id.  97.)  Considering  the  relation  of  the 
parties  in  its  true  light  and  the  undisputed  facts,  fraud  follows 
as  a  conclusion  of  law,  and  a  finding  of  fact  to  the  contrary 
cannot  estop  an  appellate  court  from  granting  plaintiffs  the 
relief  to  which  they  are  entitled.  {Getty  v.  Devlin,  54  N.  Y. 
403.)  It  is  not  necessary  that  the  injured  party  should  have 
relied  solely  on  the  false  representation  ;  but  it  is  sufficient  if 
it  was  one  of  the  inducing  causes.  {Morgan  v.  Skidd y,  62 
N.  Y.  319,  328  ;  Hubbard  v.  Briggs,  31  id.  518 ;  Strong  v. 
Strong,  102  id.  69,  74,  75 ;  Mead  v.  Biuin,  32  id.  275  ;  Pom. 
Eq.  Juris.  §  895.)  The  defense  of  an  accord  and  satisfaction 
is  affirmative  and  must  be  pleaded,  and  the  burden  is  upon  the 
party  alleging  to  prove  it.  {McKyring  v.  Bull,  16  N.  Y.  297 ; 
Sugden  v.  Beasly,  9  111.  71.) 

A.  W.  Gleason  for  respondent.  The  burden  was  on  plain- 
tiffs to  prove  fraud.  {Wakernan  v.  DaUey,  51  N.  Y.  27; 
Ilubbell  v.  Meigs,  50  id.  480 ;  Nelson  v.  Luling,  62  id.  645 ; 
Nichols  v.  Pinner,  18  id.  295  ;  Morris  v.  Takott,  96  id.  100  ; 
Marsh  v.  Falker,  40  id.  566  ;  Zochcood  v.  Thorn,  11  id. 
170 ;  Hurley  v.  K  W.  Bank,  76  id.  618  ;  Cowie  v.  CorneU,  75 
id.  91 ;  Sullivan  v.  Warren,  43  How.  Pr.  188 ;  Sutton  v. 
Be  Camp,  4  Abb.  [N.  S.]  483;  Sioll  v.  King,  8  How.  Pr. 
298  ;  Frost  v.  MeCarger,  14  id.  131 ;  Turner  v.  Thompson, 
2  Abb.  Pr.  444;  Goodrich  v.  Dunbar,  17  Barb.  644;  Stout  v. 
Stnith,  98  N.  Y.  25.)  There  was  accord  and  satisfaction. 
{Lockwood  v.  Thorn,  UN.  Y.  170  ;  Townsley  v.  Den?iison, 
45  Barb.  490 ;  Koch  v.  Bonitz,  4  Daly,  117 ;  Barley  v.  &  W. 
Bank,  76  N.  Y.  618  ;  Chuhbuck  v.  Yernam,  42  id.  432.)  This 
court  will  not  review  the  weight  of  evidence.  {Ileal y  v. 
Clark,  120  K  Y.  642  ;  Finch  v.  Parker,  49  id.  1 ;  Bergen 
v.  Wemple,  30  id.  319.) 

Parker,  J.  The  trial  court  found,  as  a  fact,  that  after  tho 
settlement  in  the  fall  of  1883,  and  the  execution  and  delivery  of 
the  release  by  the  parties  thereto,  there  remained  no  unsettled 


1891.]  Smith  et  al.  v.  Ogilvie.  147 

Opinion  cf  the  Court,  per  Parker,  J. 

matters  in  connection  with  the  publication  of  the  stories  men- 
tioned in  the  complaint.  In  order  to  maintain  the  action, 
therefore,  It  became  necessary  for  the  plaintiffs  to  obtain  an 
adjudication  that  the  settlement  was  fraudulently  procured  and 
6hould,  therefore,  be  set  aside. 

The  trial  court,  however,  upon  the  whole  testimony  found, 
as  a  fact,  that  the  defendant  did  not  practice  any  fraud  or 
deceit,  or  make  any  false  representations  in  procuring  such 
settlement. 

And  the  conclusion  of  law  that  the  settlements  were  valid 
transactions  and  binding  upon  the  parties  thereto,  necessarily 
followed  the  finding  of  fact  made. 

The  General  Term  having  affirmed  the  findings  of  the  trial 
court,  they  are  necessarily  controlling  here.  It  is  asserted, 
however,  that  the  plaintiffs  are  entitled  to  a  reversal  of  the 
judgment,  because  of  an  alleged  error,  in  refusing  to  hold  that 
the  burden  of  proof  was  on  the  defendant,  to  show  affirma- 
tively that  in  the  settlements  evidenced  by  the  receipts  of  Sep- 
tember 22  and  December  7,  1883,  no  deception  was  practiced 
or  undue  influence  used. 

On  the  trial  plaintiffs'  counsel,  after  offering  in  evidence  a 
transfer  by  the  executors  of  Francis  S.  Smith  and  by  Ormond 
G.  Smith,  survivor  of  Francis  S.  Smith,  to  Street  &  Smith 
(the  new  firm),  of  all  the  right,  title  and  interest  which  the 
said  Francis  S.  Smith  had  in  the  copartnership  of  Street  & 
Smith,  asked  the  court  to  "  rule  that  the  burden  of  proof  is 
now  on  the  defendant."  The  court  denied  plaintiffs'  request. 
This  question  was  again  presented  by  the  plaintiffs  in  the  form 
of  a  request  to  the  court  to  hold,  as  a  matter  of  law,  that  the 
burden  of  proof  rested  upon  the  defendant  to  show  that  the 
settlements  were  procured  without  fraud. 

The  court  refused  to  so  find,  and  the  exceptions  taken  to 
such  refusals  present  the  only  question  requiring  consideration. 
It  is  asserted  that,  notwithstanding  the  finding  made  by  the 
court  that  the  defendant  did  not  practice  any  fraud  or  deceit, 
or  make  false  representations  in  connection  with  the  accounts 
as  presented,  or  in  the  course  of  the  negotiation  resulting  in  a 
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settlement  between  the  parties,  that  the  result  might  have 
been  quite  otherwise  had  the  defendant  been  required  on  the 
trial  to  assume  the  burden  of  proving,  that  in  the  making  of 
the  settlements,  the  entire  transaction  was  fair,  open  and  well 
understood. 

The  appellants  conceding  the  general  rule  that  the  burden 
of  proving  fraud  rests  on  him  who  asserts  it,  urge  that  this 
case  constitutes  an  exception,  because  of  the  relations  existing 
between  the  plaintiffs  and  defendant,  which  bring  it  within  the 
rule  cited  in  Pomeroy's  Equity  Jurisprudence  (§  951) :  "  \VTiere 
an  antecedent  fiduciary  relation  exists  a  court  of  equity  will 
presume  confidence  placed  and  influence  exerted  ;  where  there 
is  no  such  fiduciary  relation,  the  confidence  and  influence  must 
be  proved  by  satisfactory  extrinsic  evidence." 

Following  this  rule,  it  has  been  frequently  held  in  this  state 
that  when  such  relation  is  shown  to  exist,  it  imposes  the  burden 
of  proof  upon  the  person  taking  securities  or  making  con- 
tracts or  procuring  settlements  inuring  to  his  benefit,  to  show 
that  the  transaction  was  just  and  fair  and  no  undue  advantage 
obtained  because  of  such  fiduciary  relation.  {Mason  v.  Ringy 
2  Abb.  Pr.  [N.  S.]  322 ;  Brock  v.  Barnes,  40  Barb.  521 ; 
Fisher  v.  Bishop,  108  N".  Y.  25.)  We  are  thus  conducted  to 
the  inquiry  whether  the  contract  on  its  face  suggests  a  fidu- 
ciary relation,  and  if  not,  whether  the  fact  that  Street  was  a 
member  of  both  firms,  in  view  of  the  situation  presented  in 
other  respects  requires  a  determination  that  such  was  the  rela- 
tion at  the  time  of  the  settlement  ?  A  general  definition  of 
the  word  fiduciary  cannot  well  be  given,  which  is  sufficiently 
comprehensive  to  embrace  all  cases. 

Bouvier  defines  it  as  follows :  "  A  contract  by  which  we  sell 
a  thing  to  some  one,  on  condition  he  will  sell  back  to  us.  This 
term  is  derived  from  the  civil  law  ;  may  be  defined  in  trust, 
in  confidence ;  fiduciary  contract,  an  agreement  by  which  a 
person  delivers  a  thing  to  another  on  condition  he  will  return 
it  to  him."  It  embraces  trust,  confidence  and  refers  to  the 
integrity,  the  fidelity  of  the  party  trusted  rather  than  his  credit 
or  ability,  and  contemplates  good  faith  rather  than  legal  obli- 
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gation.  {StoU  v.  King,  8  How.  Pr.  298.)  It  includes  all 
moneys  received  under  one  of  the  express  trusts  known  to  the 
law,  such  as  that  of  an  executor,  trustee,  etc.  {Smith  v. 
Edmonds,  1  Code  E.  86) ;  money  received  under  an  under- 
standing that  it  is  to  be  invested  in  a  specified  manner  {Noble 
v.  Prescott,  4  E.  D.  Smith,  139) ;  moneys  received  by  an  agent 
for  his  principal  which  he  has  no  authority  to  disburse,  but  is 
bound  to  pay  over.  {Republic  of  Mexico  v.  Arangoiz,  5 
Duer,  634.)  The  test  in  cases  of  agency  is  whether  the  specific 
moneys  ought  to  have  been  kept  and  paid  over  or  whether  the 
agent  had  a  right  to  use  the  money.  {StoU  v.  King,  supra.) 
Partners  occupy  towards  each  other  as  to  the  partnership  busi- 
ness a  fiduciary  relation,  and  in  cases  of  quasi  partnership  the 
like  relation  has  been  held  to  exist.  {Marston  v.  Gould,  69 
ST.  Y.  225.) 

Now  upon  the  face  of  the  agreement  it  appears  that  Street 
&  Smith  and  J.  S.  Ogilvie  &  Co.  agreed  that  Ogilvie  &  Co. 
might  have  the  exclusive  right  of  publication  of  certain  6tories 
belonging  to  Street  &  Smith  in  book  form,  in  consideration  of 
their  promise  to  pay  twenty  cents  per  volume  for  all  copies 
sold,  the  retail  price  of  which  should  be  $1.50  and  a  propor- 
tionate amount  for  books  retailing  at  more  or  less  than  $1.50 
provided  Street  &  Smith  paid  for  making  the  electrotype 
plates. 

Whether  they  should  pay  for  the  plates  being  made  optional 
with  Street  &  Smith.  In  the  event  that  they  should  not,  it 
was  provided  that  they  should  receive  a  royalty  of  ten  per  cent 
on  the  retail  price,  payment  of  royalties  to  be  made  quarterly 
unless  mutually  agreed  otherwise. 

It  will  be  observed  that  the  agreement  did  not  provide  that 
a  certain  portion  of  the  money  received  from  the  sale  of  the 
books  should  be  paid  over  to  Street  &  Smith.  It  fails  to 
suggest  in  any  manner  that  such  moneys  or  any  portion  of 
them  were  to  be  deemed  the  moneys  of  Street  &  Smith,  which 
the  other  party  was  bound  to  turn  over,  having  no  right  to 
retain  the  specific  moneys  received.  There  was  in  such  respect, 
therefore,  no  fiduciary  relation.    Neither  were  the  parties  to 
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the  contract  partners  in  the  publication  and  sale  of  the 
books. 

Street  &  Smith  furnished  stories  to  be  published  in  book 
form  but  exercised  no  other  or  further  control  over  their  pub- 
lication and  sale.  For  that  they  received  a  specified  sum  for 
each  book  sold,  but  they  did  not  share  in  the  profits  as  such 
nor  bear  any  part  of  the  losses,  if  any  there  were.  All  of  the 
risks  of  the  business  rested  on  J.  S.  Ogilvie  &  Co.  If  the 
publication  of  a  book  resulted  in  a  loss,  Street  &  Smith  were, 
nevertheless,  entitled  to  a  fixed  sum  for  each  book  sold.  If  it 
eventuated  in  a  profit  they  could  not  share  therein,  but  were 
entitled  only  to  the  sum  agreed  upon  for  each  volume  dis- 
posed of. 

There  is  no  feature  of  the  agreement,  as  we  think,  which 
establishes  the  relations  of  the  parties  thereto  towards  each 
other  as  fiduciary  in  character,  and  it  need  not  be  examined 
further.  So  far  we  have  considered  whether  the  situation  of 
the  parties  each  to  the  other  as  indicated  on  the  face  of  the 
agreement  was  one  of  trust  and  confidence,  but  appellant's 
counsel  on  the  argument  having  attached  some  importance  to 
the  fact  that  Street  was  a  member  of  both  firms,  we  shall  con- 
sider briefly  whether  the  situation  is  altered  by  reason  of  it. 

It  cannot  be  doubted  that  Street's  and  Ogilvie's  connec- 
tion with  the  firm  of  J.  S.  Ogilvie  &  Co.  stamped  their  relations 
towards  each  other  in  the  business  of  that  firm  as  fiduciary,  and 
in  an  action  brought  by  Street,  as  a  member  thereof,  against  his 
partner  relating  to  his  conduct  in  the  business  of  the  firm,  he 
would  have  been  entitled  to  all  the  benefits  derivable  by  reason 
thereof.  Indeed  it  appears  from  the  record  before  us,  that 
Street's  executors  instituted  a  suit  against  the  defendant  as 
surviving  partner,  in  which  he  recovered  a  large  sum  of  money 
which  was  adjudged  to  be  the  share  and  interest  which  Street 
had  in  the  firm  assets  at  his  death. 

In  that  action,  therefore,  the  rights  of  the  deceased  partner 
were  ascertained  and  secured.  His  representatives,  or  successors 
have  no  other  or  further  interest  in,  or  claim  against  the  firm  of 
J.  S.  Ogilvie  &  Co.,  except  through  his  membership  of  the  firm 
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of  Street  &  Smith  on  account  of  transactions  growing  out  of  the 
royalty  contract,  which  constitutes  the  basis  of  this  controversy. 

This  suit  is  not  brought  to  set  aside  that  contract.  It  is  not 
founded  on  a  claim  that  in  bringing  about  its  making,  and  exe- 
cution, Street  did  any  thing  that  he  ought  not  to  have  done,  as 
a  partner  of  Smith.     No  misconduct  is  alleged  against  him. 

On  the  contrary,  the  validity  and  binding  force  of  the  con- 
tract is  recognized,  and  asserted  by  the  plaintiffs.  The  acts  of 
which  they  complain  being  that,  after  the  death  of  Street,  the 
defendant  by  means  of  misrepresentations,  fraudulently  pro- 
cured the  settlement,  which  the  plaintiffs  seek  to  set  aside. 
The  death  of  Street  put  an  end  to  the  partnership  of  both  Street 
&  Smith  and  J.  S.  Ogilvie  &  Co.,  and  clearly  the  dead  man's 
former  connection  with  both  firms  cannot  be  said  to  have  caused 
the  survivors  in  making  the  settlement,  to  deal  towards  each 
other  on  the  basis  of  trust  and  confidence. 

There  was,  therefore,  nothing  in  the  relation  of  the  parties  at 
the  time  of  the  settlement,  which  justified  them  in  dealing 
with  each  other,  otherwise  than  at  arms  length,  and  the  burden 
rested  on  the  plaintiffs,  to  affirmatively  establish  that  the  settle- 
ment was  fraudulently  procured.     This  they  failed  to  do. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Prosper  Monnet  et  al.,  Respondents,  r.  Henry  Merz,  as  Sur- 
vivor, etc. 

Where  but  one  of  the  parties  to  an  action  appeals  and  the  appellate  court 
finds  error  injurious  to  the  appellant,  the  judgment  may  not  be  sustained 
because  of  the  fact  that  there  was  also  error  injurious  to  the  respondent, 
and  that  the  former  has  upon  the  whole  a  more  favorable  judgment 
than  he  was  entitled  to;  in  such  case  one  error  may  not  be  offset  against 
the  other;  it  seems  this  may  be  done  where  both  parties  appeal. 

Plaintiffs,  wTho  were  foreign  manufacturers,  consigned  goods  to  11.  & 
M.  of  New  York  city,  of  which  firm  the  defendant  is  the  survivor, 
under  an  agreement  by  which  said  firm  were  to  pay  freight  and  import 
duties  upon  the  goods  consigned  and  to  advance  to  plaintiffs  a  percentage 
of  the  invoice  price.     The  agreement  having  been  terminated,  said  firm 
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refused  to  deliver  the  goods  it  then  had  on  hand  unless  plaintiffs  would 
pay  the  advances  thereon,  although  it  was  indebted  to  plaintiffs  upon 
an  account  stated,  for  sales  made  in  a  sum  much  larger  than  the  amount 
of  the  charges.  In  an  action  to  recover  the  amount  of  the  firm's  indebt- 
edness it  appeared  that  the  market  value  of  the  goods  on  hand  depre- 
ciated after  the  demand.  Held,  that  defendant  was  properly  charged 
with  the  market  value  at  that  time. 

Defendant  set  up  as  a  defense  the  pendency  of  an  action  brought  by  the 
federal  government  against  his  firm  to  recover  the  value  of  a  part  of  the 
goods  so  consigned  as  a  penalty  for  fraudulent  undervaluation  thereof, 
in  the  invoices  used  in  entering  said  goods  at  the  custom  house;  the 
penalty  claimed  was  in  excess  of  the  amount  claimed  in  this  action.  It 
appeared  that  the  invoices  were  prepared  and  made  up  by  plaintiffs, 
their  consignees  having  nothing  to  do  therewith,  and  having  no  knowl- 
edge that  there  was  any  under- valuation.  Held,  that  while  upon  the 
assumption  that  defendant  would  be  entitled  to  reimbursement  for  any 
sum  he  would  be  obliged  to  pay  in  said  action,  the  facts  might  have 
justified  the  court  in  staying  the  trial  herein  until  the  determination  of 
that  action,  its  pendency  was  not  available  as  a  defense. 

Also  held,  that  there  was  no  liability  to  the  government  in  suits  for  penal- 
ties or  forfeiture  against  a  consignee  unless  an  actual  intent  on  his  part 
to  defraud  was  shown,  and  if  a  liability  should  be  established  against 
defendant  it  would  be  for  the  wrongful  acts  of  his  firm  and  so,  would 
furnish  no  grounds  for  a  claim  against  plaintiffs,  either  of  reimburse- 
ment or  contribution. 

While  in  such  a  case  this  court  may  not  look  into  the  merits  of  the  controversy 
in  the  action  by  the  government,  it  may  examine  the  legal  principles 
applicable,  and  determine  whether  a  recovery  on  those  principles  would 
support  a  claim  against  plaintiff  for  reimbursement  in  this  action. 

Defendant  also  set  up  as  a  counter-claim,  and  it  appeared,  that  a  prior 
suit  brought  by  the  United  States  against  defendants'  firm  for  under- 
valuation of  other  goods  consigned  to  them  by  plaintiffs,  was  settled  by 
its  paying  an  amount  fixed  as  damages,  and  that  it  also  paid  certain 
counsel  fees  therein.  The  referee  found  that  defendants'  firm  had  been 
specially  authorized  to  employ  counsel,  and  that  the  amount  paid 
by  them  was  reasonable  and  proper,  but  that  prior  to  the  settlement  any 
authority  given  defendants  to  compromise  had  been  revoked;  he  directed 
that  the  amount  paid  the  government  and  for  counsel  fees  should  be 
divided  equally  bet  ween  the  parties.  Defendants  alone  excepted.  Held 
error;  that  defendants  should  have  been  credited  with  the  full  amount 
of  counsel  fees  paid,  and  while,  if  as  it  appeared  here,  plaintiffs  did  not 
authorize  the  compromise,  they  were  not  liable  for  any  part  of  the  sum 
paid  thereon,  as  they  had  not  excepted  or  appealed,  this  court  could 
not  take  cognizance  of  the  error. 

Reported  below,  25  J.  &  S.  576. 

(Argued  April  15,  1891;  decided  June  2,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Xew  York,  entered  upon  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  plain- 
tiffs, entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  an  indebtedness  claimed 
to  be  due  plaintiffs  from  the  firm  of  Holler  &  Merz,  the  origi- 
nal defendants,  of  whom  the  present  defendant  is  the  survivor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  Man  for  appellant.  This  action  cannot  be  main- 
tained while  the  present  government  suit  is  pending  undeter- 
mined against  these  defendants.  (U.  S.  E.  S.  §§  2839,  2864.) 
The  defendants  were  entitled  to  be  credited,  as  between  them- 
selves and  plaintiffs,  with  the  whole  amount  paid  by  them  to 
settle  the  first  government  suit,  with  the  counsel  fees,  and  the 
costs  paid  to  the  district  attorney.  {Armstrong  v.  Gilchrist,  2 
Johns.  Cas.  424  ;  Story  on  Agency,  §§  339,  340 ;  Coventry  v. 
Barton,  17  Johns.  142;  Powell  v.  Newbnrg,  19  id.  284-289  ; 
Howe  v.  B.  R.  R.  Co.,  37  K  Y.  297;  38  Barb.  124;  Fowler 
v.  X.  Y.  G.  K  Bank,  67  K  Y.  138 ;  6  Hun,  186.)  The  right- 
f  ul  possession  by  defendants  of  the  goods  could  only  be  turned 
into  a  conversion  on  their  part,  of  the  goods,  by  a  demand  on 
the  plaintiffs'  part  when  they  had  a  right  to  demand,  and  by  a 
wrongful  recusal  of  defendants  to  deliver.  (Hall  v.  Robinson, 
2  N.  Y.  293 ;  Jessop  v.  Miller,  1  Keyes,  321 ;  Whitney  v.  Slaw- 
son,  30  Barb.  456  ;  Rawley  v.  Brown,  18  Hun,  321.) 

William  JL  Arnoux  for  respondents.  It  was  properly 
decided  that  the  pendency  of  the  second  United  States  suit  was 
not  a  bar  to  a  recovery  in  this  action.  ( U.  S.  v.  Aiiffmordt, 
122  IT.  S.  197;  U.  S.  v.  Newmark,  3  Sawy.  584 ;  U.  &  v.  99 
Demijohns  Rum,  8  Fed.  Kep.  ±85;  U.  &  v.  3  Trunks,  8  id. 
583  \  Lewey  v.  U.  S,  15  Black.  1  ;  40  Sacks  Wool,  14  Fed. 
Eep.  643 ;  The  Purissima  Conception,  24  id.  358  ;  Story  on 
Agency,  §§  344,  345;  Armstrong  v.  Taler,  11  Wheat.  258; 
M.  K  C  Home  v.  Thomson,  108  N.  Y.  618.)  The  defendants 
were  not  entitled  to  any  credit  whatever  on  account  of  the  pay- 
Sickeus  — Yol.  LXXXII.        20 
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ment  made  by  them  in  compromising  the  first  government 
suit.     (lioch  v.  Duviardj  4  N.  Y.  Supp.'  156.) 

Brown,  J.  The  plaintiffs  were  manufacturers  of  aniline 
colors  or  dyes  at  La  Plaine,  Switzerland,  and  the  original 
defendants  were  their  consignees  and  agents  at  the  city  of 
New  York  for  the  sale  of  such  dyes. 

By  the  agreement  between  the  parties,  the  defendants  were 
to  pay  freight  and  import  duties  upon  the  goods,  advance  to  the 
plaintiffs  fifty  per  cent  of  the  invoice  price,  and  render  account 
of  sales  semi-monthly,  deducting  and  receiving  a  commission 
of  eight  and  one-half  per  cent  on  the  sales  for  their  services. 

This  agreement  was  terminated  in  June,  1883. 

The  complaint  alleges  an  indebtedness  from  the  defendants 
upon  an  account  from  January  1,  1880,  to  July  1,  1883,  of 
eighteen  thousand  nine  hundred  and  fifty-eight  dollars  and 
forty  cents,  and  a  demand  and  refusal  of  payment. 

That  there  was  a  large  indebtedness  to  the  plaintiffs  appeared 
from  an  account  rendered  by  the  defendants.  Some  items  of 
account  were  in  dispute  on  the  trial,  but  are  not  before  us  on 
this  appeal. 

On  the  26th  of  June,  1883,  the  defendants  had  in  hand  of 
the  consigned  goods  1,590  pounds  of  the  market  value  of  that 
date  of  $4,995.05.  The  referee  charged  the  defendants  with 
this  amount,  giving  them  credit  for  the  duties  and  other 
charges  that  had  been  paid.  This  is  now  claimed  by  the 
defendants  as  erroneous. 

After  the  date  above-mentioned  the  value  of  the  goods 
declined.  A  part  were  sold  by  defendants  for  $1,739.55  and 
the  value  of  the  remainder,  at  the  time  of  the  trial,  was  shown 
to  be  $947.36,  and  it  is  the  defendants'  claim  that  these  two 
last-mentioned  sums  should  be  substituted  for  the  value  of  the 
goods  in  June,  1SS3. 

We  are  of  the  opinion  that  the  referee's  ruling  was  correct. 

While  the  referee  has  not  found  specifically  that  a  demand 
was  made  for  the  goods  by  the  plaintiffs  such  fact  appears  in 
the  evidence,  and  that  the  defendants  refused  to  deliver  them 
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to  the  plaintiffs'  agent  unless  they  were  paid  a  sum  upwards  of 
fiix  thousand  dollars,  which  represented  the  advancements  on 
the  goods  and  the  amount  paid  for  freight  and  duties. 

The  defendants  had  no  right  to  make  such  payment  a  con- 
dition of  the  delivery,  as  their  own  account  showed  a  l&rge 
indebtedness  at  that  time  to  the  plaintiffs  for  sales,  and  as  they 
had,  in  their  answer  asked  for  an  accounting,  they  were  prop- 
erly charged  with  the  value  of  the  goods  on  hand  at  the  ter- 
mination of  the  agency. 

And  we  may  presume  a  finding  in  accordance  with  the  evi- 
dence in  the  case,  that  they  refused  to  deliver  the  goods  upon 
plaintiffs'  demand. 

The  main  defense  pleaded  by  the  defendants  and  the  one 
mainly  relied  on  on  this  appeal  was  the  pendency,  undetermined, 
of  an  action  brought  by  the  United  States  against  the  defend- 
ants to  recover,  as  a  penalty,  the  value  of  a  part  of  the  goods 
consigned  to  them  by  the  plaintiffs,  and  which  value  was  in 
excess  of  the  amount  claimed  in  this  action. 

This  penalty  was  claimed  upon  the  ground  that  the  goods 
were  under-valued  in  the  invoices  which  defendants  had  used 
in  entering  said  goods  at  the  custom  house. 

It  appeared  in  this  action  that  such  invoices  were  prepared 
and  made  up  by  the  plaintiffs,  and  with  them  defendants  had 
nothing  to  do,  and  if  they  were  false  under-valuations  of  the 
goods,  for  the  purpose  of  evading  the  revenue  laws,  such  acts 
w?ere  the  plaintiffs'  and  not  the  defendants'. 

The  defendants  alleged  in  their  answer  and  claimed  upon 
the  trial  that  this  action  could  not  be  maintained  while  the 
government  suit  was  pending,  but  the  referee  overruled  this 
claim,  to  which  an  exception  was  taken. 

Upon  the  assumption  that  defendants  would  have  been 
entitled  to  be  reimbursed  for  any  sum  which  they  would  have 
been  compelled  to  pay  in  the  government  suit  as  a  penalty  for 
false  and  fraudulent  valuations  put  upon  the  goods  by  the 
plaintiffs,  such  facts  might  have  justified  the  court  in  staying 
the  trial  of  this  action  until  the  determination  of  the  govern- 
ment suit. 
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The  defendants  could  thus  have  been  enabled  to  ascertain 
the  amount  of  their  liability,  and  possibly  asserted  it  as  a 
counter-claim  to  the  cause  of  action  alleged  in  the  complaint 
Whether  such  an  application  was  made  or  not  we  are  not 
informed. 

But  as  a  defense  the  mere  pendency  of  the  government  suit 
was  not  available.  It  had  no  connection  with  the  cause  of 
action  set  up  in  the  complaint  and  could  not  be  pleaded  either 
in  bar  or  in  abatement. 

But  passing  this  question  it  is  clear  that  there  was  no  liability 
to  the  government  upon  the  part  of  the  defendants. 

'The  government  suit  was  based  upon  sections  2839  and  2864 
of  the  Revised  Statutes. 

These  sections  were  construed  by  the  Supreme  Court  of  the 
United  States  in  U.  &  v.  Aufmordt  (122  U.  S.  Rep.  197),  and 
it  was  there  held  that  section  2839  applied  only  to  purchased 
goods,  and  that  there  could  be  no  recovery  under  it  for  the 
forfeiture  of  the  value  of  imported  merchandise,  the  property 
of  the  foreign  manufacturer,  against  the  person  to  whom  it  was 
consigned  for  sale  on  commission,  the  forfeiture  being  claimed 
on  the  ground  that  the  merchandise  was  entered  at  invoice 
prices  lower  than  the  market  value  at  the  place  of  exportation, 
and  that  section  2864,  so  far  as  it  provides  for  a  forfeiture  of 
the  value  of  merchandise,  was  repealed  by  section  12  of  the 
act  of  June  22,  1874. 

The  complaint  in  the  government  suit  against  defendants 
sought  to  recover  the  value  of  the  goods,  and  there  was  no 
attempt  made  to  forfeit  the  goods  themselves. 

Under  the  decision  cited,  therefore,  there  was  no  liability. 
But  the  whole  current  of  authority  in  the  United  States  Courts 
is  to  the  effect  that  in  suits  for  penalties  and  for  forfeitures 
against  a  consignee  an  actual  intent  on  his  part  to  defraud 
must  be  shown.  (  U.  S.  v.  90  Demijohns  of  Hum,  8  Fed.  Rep. 
485 ;  40  Sacks  of  Wool,  14  id.  643 ;  The  Purissima  Con- 
cepcion,  24  id.  358). 

In  this  case  it  appears  from  findings  made  at  defendants' 
request  that  no  such  intent  existed  and  that  defendants  had  no 
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knowledge  of  the  cost  of  manufacture  of  the  goods  and  were 
ignorant  of  any  undervaluation  in  said  invoices  in  entering  the 
goods  at  the  custom  house. 

It  is  very  clear,  therefore,  we  think  that  if  the  Government 
could  establish  any  liability  against  the  defendants  it  would  be 
for  their  own  wrongful  acts  and  upon  grounds  that  would  not 
sustain  a  claim  on  their  part  against  plaintiffs  either  for  reim- 
bursement or  contribution. 

While  it  is  true  as  claimed  by  the  learned  counsel  for  the 
defendants  that  in  deciding  this  question  we  should  not  look 
into  the  merits  of  the  controversy  between  them  and  the  gov- 
ernment or  attempt  to  decide  or  forecast  what  would  be  the 
result  of  that  suit  we  may  examine  the  legal  principles  that  are 
applicable  to  and  must  govern  the  determination  of  that  and 
all  kindred  cases  and  determine  whether  a  recovery  upon  such 
principles  would  support  a  claim  for  reimbursement  by  defend- 
ants against  the  plaintiffs. 

Applying,  therefore,  the  rules  of  law  that  have  been  settled 
by  the  highest  court  having  jurisdiction  over  s cases  of  viola- 
tions of  the  revenue- laws,  we  must  reach  the  conclusion  that 
the  general  government  had  no  claim  against  the  defendants 
which  if  paid  and  satisfied  could  be  made  the  basis  of  a  recov- 
ery or  counter-claim  against  the  plaintiffs.  The  referee's  con- 
clusion that  the  government  suit  vas  not  a  defense,  nor  an 
obstacle  during  its  pendency  to  the  prosecution  of  this  action 
was,  therefore,  correct. 

A  further  counter-claim  was  pleaded  and  asserted  by  defend- 
ants growing  out  of  the  settlement  and  compromise  of  another 
and  prior  government  suit  for  undervaluation  of  other  goods 
consigned  to  them  oy  plaintiffs. 

Such  suit  appears  to  have  been  settled  by  the  payment  to  the 
government  of  the  sum  of  $10,002.19,  and  defendants  paid 
to  the  counsel  employed  to  defend  the  same  the  sum  of  $2,250. 

The  grounds  of  that  suit  were  precisely  similar  to  those 
alleged  in  the  suit  already  discussed  and  what  has  heretofore 
been  said  disposes  of  the  defendants'  claim  for  reimbursement 
from  plaintiffs  of  the  sum  paid  to  the  government  so  far  as  the 
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plaintiffs'  liability  therefor  rested  upon  the  sole  fact  of  the 
recovery  against  the  defendants  based  upon  the  facts  set  out 
in  the  government  complaint. 

There  was,  however,  an  attempt  at  the  trial  to  prove  author- 
ity to  the  defendants  from  the  plaintiffs  to  settle  with  the  gov- 
ernment and  an  implied  promise  to  repay  defendants  growing 
out  of  the  delegation  of  such  authority. 

The  referee  found  that  prior  to  the  settlement  of  the  suit 
any  authority  given  to  the  defendants  by  the  plaintiffs  to  com- 
promise with  the  government  was  revoked,  and  such  finding 
has  ample  support  in  the  evidence.  The  referee  found,  how- 
ever, that  the  defendants  were  specially  authorized  to  employ 
counsel  in  such  suit  on  plaintiffs'  behalf,  and  that  the  sum  paid 
to  such  counsel  was  a  reasonable  and  proper  sum  for  their 
services. 

The  referee  further  found  as  a  conclusion  of  law  that  the 
sum  of  $12,252.19  paid  to  settle  the  government  suit  and 
for  counsel  fees  therein  should  be  divided  between  the  parties 
and  in  this  conclusion  the  plaintiffs  acquiesced,  but  defendants 
excepted  and  appealed. 

As  already  stated  the  plaintiffs  not  having  authorized  the 
compromise  with  the  government,  were  not  liable  for  the  sum 
paid  by  the  defendants. 

By  what  principle  the  learned  referee  reached  the  conclusion 
that  they  were  liable  for  one-half  we  need  not  inquire,  as 
plaintiffs  have  accepted  that  decision  and  no.  question  as  to  its 
correctness  is  before  us.  But  as  to  the  sum  paid  for  counsel 
fee  we  think  that  the  defendants  were  entitled  to  be  reimbursed. 
Counsel  were  employed  in  plaintiffs'  behalf  by  their  specific 
authority  and  they  had  doubtless  sufficient  interest  in  the 
charge  made  to  be  represented  at  the  trial  and  to  keep  informed 
as  to  the  progress  of  the  suit. 

The  respondent  urges  that  the  referee  was  wrong  in  charg- 
ing them  with  one-half  of  the  sum  paid  to  the  government  and 
that  as  the  defendants. have  really  had  a  more  favorable  decis- 
ion than  they  were  entitled  to  the  judgment  should  not  be 
further  modified  in  their  favor. 
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If  the  plaintiffs  had  appealed  we  could  doubtless  offset  one 
error  against  the  other,  if  there  was  an  error  in  the  referee's 
decision. 

But  we  cannot  take  cognizance  of  an  error  to  which  no 
exception  was  taken,  and  from  which  no  appeal  was  made,  and 
we  must  assume  that  there  was  evidence  to  sustain  the  referee's 
decision. 

We  are  necessarily  confined  in  our  examination  of  the  case 
to  the  questions  raised  by  the  defendants'  exceptions. 

The  defendants  are  entitled,  therefore,  to  the  allowance  of 
the  whole  amount  paid  to  counsel. 

No  other  exception  in  the  case  requires  consideration. 

The  judgment  should  be  modified  by  deducting  from  the 
amount  of  the  recovery  as  stated  in  the  referee's  report  the 
sum  of  $1,125,  with  interest  from  March  9, 1883,  and  as  modi- 
fied affirmed  without  costs. 

All  concur. 

Judgment  accordingly. 


Alfred  Colville,  Respondent,  v.  William  J.  Miles, 
Appellant. 

By  the  terms  of  a  lease  of  a  farm  for  dairy  purposes,  the  tenant  agreed  to 
take  charge  of  the  stock,  in  which  he  and  his  landlord  had  a  joint  inter- 
est, to  raise  enough  on  the  place  to  feed  it,  and  if  enough  was  not  raised 
to  buy  what  was  necessary.  In  an  action  of  replevin  by  the  landlord 
to  recover  farm  products  levied  on  by  defendant  by  virtue  of  attach- 
ments against  the  tenant,  it  appeared  that  sufficient  was  not  raised  on 
the  farm  to  feed  the  stock.  Held,  that  the  title  to  the  farm  products  was 
in  the  tenant,  not  in  the  landlord;  and  so,  that  plaintiff  was  not  entitled 
to  recover. 

Coltille  v.  Miles  (45  Hun,  236),  reversed. 

Eeald  v.  B.  M.  Fire  Ins.  Co.  (Ill  Mass.  38),  disapproved. 

(Argued  April  15,  1891;  decided  June  .2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  1,  1887,  which  affirmed  a  judgment  in  favor  of 
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plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  new  trial. 

This  was  an  action  of  replevin,  begun  October  18,  1886,  to 
recover  a  quantity  of  hay,  oats  and  straw  grown  in  that  year 
by  a  tenant  on  a  farm  owned  by  the  plaintiff,  which,  in  April, 
1884,  was  leased  with  stock,  in  which  the  landlord  and  tenant 
were  jointly  interested,  for  an  annual  rent  of  $960,  payable  in 
monthly  installments  of  eighty  dollars  each.  The  tenant^ 
Patrick  Kane,  occupied  the  farm  until  the  1st  of  October, 
1886,  when  he  left,  indebted  to  the  plaintiff  for  $100  rent,  and 
to  various  persons.  On  the  fifth,  sixth  and  fourteenth  of  that 
month  the  defendant,  a  constable,  seized  a  part  of  the  hay, 
oats  and  straw  grown  on  the  farm,  by  virtue  of  six  warrants 
of  attachment  issued  by  a  justice  of  the  peace.  The  property 
was  taken  by  the  sheriff  under  the  process  issued  in  this  action 
and  was  subsequently  deliwred  to  the  plaintiff. 

From  April,  1880,  to  April,  1884,  Kane  worked  the  farm  on 
shares,  he  having  one-third  and  the  plaintiff  two-thirds  of  its 
products,  but  in  April,  1884,  the  farm,  the  stock  owned  by  the 
landlord,  as  well  as  that  in  which  both  were  interested,  was  let 
as  above  stated.  On  the  trial  the  value  of  the  property  was 
assessed  at  one  thousand  dollars  and  the  title  was  found  to  be 
in  the  plaintiff. 

Further  facts  are  stated  in  the  opinion. 

M.  N.  Kane  for  appellant.  The  title  to  the  property  was 
clearly  in  Kane  and  not  in  Colville.  {Hawkins  v.  Giles,  Ab 
Hun,  318  ;  12  N.  Y.  S.  K.  426  ;  McCombs  v.  Becker,  3  Hun, 
342 ;  5  T.  &  C.  550 ;  Johnson  v.  Crpfoot,  53  Barb.  574 ;  37 
How.  Pr.  59 ;  Steffin  v.  Steffin,  4  Civ.'  Pro.  Eep.  179 ;  Briggs 
v.  Austin,  29  N.  Y.  S.  K.  249  ;  Turner  v.  Bachelder,  17  Me. 
257 ;  Van  Iloozer  v.  Cory,  34  Barb.  9  ;  Crissey  v.  Sabre,  17 
Hun,  120 ;  Reynolds  v.  Ellis,  103  N.  Y.  115  ;  Benjamin  on 
Sales,  §  79  ;  Andrews  v.  Neioconvb,  32  N.  Y.  417 ;  White  v. 
Brown,  5  Lans.  78  ;  Storm  v.  Livingston,  6  Johns.  44 ;  Treat 
v.  Hatharn,  3  Hun,  646  ;  Schofield  v.  WhiOegge,  49  N.  Y.  249 ; 
Ryerson  v.  Kavffield,  13  Hun,  387 ;  Rowley  v.  Brown,  18  icL 
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456.)  Assuming  that  Colville  had  the  title  to  the  property  it 
is  perfectly  apparent  that  Kane's  interest  in  it  was  a  leviable 
one.  (  Van  Antwerp  v.  Newman,  2  Cow.  543 ;  22  N.  Y.  232, 
233  ;  Putnam  v.  Wyley,  8  Johns.  432-435  ;  Hull  v.  Carnley, 

II  N.  Y.  501 ;  17  id.  202 ;  Edwards  on  Bailments,  §  263.) 
The  verdict  was  against  the  evidence,  and  the  judgment  should 
be  reversed  for  that  reason.  {Bryan  v.  Wilson,  5  N.  Y.  S.  R 
58.)  The  plaintiff  cannot  have  a  verdict  for  the  value  of  the 
property  unless  it  has  been  returned  to  the  defendant.  Here 
the  plaintiff  took  the  property.  (Code  Civ.  Pro.  §  1726 ; 
Phillips  v.  Melwilte,  10  Hun,  211 ;  Dwight  v.  Enos,  9  N.  Y. 
470  ;  Rockwell  v.  Saunders,  19  Barb.  473.) 

John  Vincent  for  respondent.  The  verdict  of  the  jury  will 
not  be  interf erred  with  by  this  court,  as  there  was  evidence  to 
support  it.  (Ilayer  v.  Thompson,  2  Hun,  518  ;  Perry  v.  Lans- 
ing, 17  id.  34 ;  Betsinger  v.  Chapman,  24  id.  503 ;  Morss  v. 
Sherile,  63  Barb.  21 ;  Godfrey  v.  Moser,  66  N.  Y.  250,  252 ; 
Mclntyre  v.  Strong,  16  J.  &  S.  127 ;  Kolnerv.  Lintz,  9  Daly, 
17 ;  Gescheidt  v.  Quirk,  5  Civ.  Pro.  Rep.  38.)  The  title  to 
the  property  was  in  Colville.     {Ileald  v.  B.  M.  F.  Ins.  Co., 

III  Mass,  38;  Welton  v.  Holmes,  26  Wkly.  Dig.  24;  Code 
Civ.  Pro.  §§  2907,  2909 ;  Talbot  v.  IliU,  68  111.  106  ;  Samson 
v.  Rose,  65  N.  Y.  411 ;  Reedar  v.  Sayre,  70  id.  180.) 

Follett,  Ch.  J.  Frequently  the  title  to  the  products  of 
lands  leased  for  agricultural  purposes  is  reserved  by  the  lessor, 
or  a  lien  is  created  as  security  for  the  payment  of  rent,  but  no 
such  claim  is  put  forward  in  this  case.  It  is  not  asserted  that 
the  landlord  and  tenant  owned  the  products  jointly,  and  title 
was  in  the  one  or  the  other  in  severalty. 

This  action  was  brought  and  maintained  on  the  theory  that 
the  plaintiff  held  the  legal  title  to  the  property  in  question. 
The  only  witness  who  gave  evidence  in  support  of  the  action 
was  the  plaintiff  who  testified :  "  As  near  as  I  can  recollect  he 
(Kane)  was  to  take  charge  of  the  stock,  he  was  to  raise  enough 
stuff  on  the  place  to  feed  the  stock,  and  if  there  was  not  enough 
Sickels— Vol.  LXXXII.        21 
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to  carry  them  through  the  year  he  was  to  buy  what  was  neces- 
sary to  carry  it  out,  which  he  has  not  been  doing  for  the  last  two 
years ;  the  stuff  was  not  to  be  sold ;  there  was  forty  odd  heads 
of  cattle,  you  do  not  raise  stuff  to  sell  when  you  have  cattle. 
*  *  *  The  hay  and  grain  were  not  to  be  removed,  it  was 
not  raised  to  sell,  it  belonged  to  the  cattle.  Q.  Did  you  have 
any  interest  in  the  farm  after  you  made  the  lease  to  Mr.  Kane, 
or  the  products  of  it  in  any  way  ?  A.  No,  I  gave  that  up  with 
the  lease  of  the  cows ;  I  leased  the  cows  and  I  leased  every- 
thing. I  gave  him  all  that  the  ground  produced ;  I  never 
received  any  of  the  products  for  the  sale  of  young  stock,  or 
produce  sold  from  said  farm.  I  never  gave  any  direction  about 
working  the  farm,  or  made  any  inquiry  of  Kane  as  to  what  he 
was  using  on  the  farm  or  what  he  sold  off  the  farm.  I  did  not 
care  so  long  as  he  raised  the  milk ;  I  told  him  he  could  use  any- 
thing he  wanted  except  the  stock.  I  was  entitled  to  two-thirds 
of  the  stock  when  it  was  sold;  he  sold  it  all  and  pocketed  it 
and  I  never  got  my  two-thirds ;  *  *  *  he  put  on  seven 
cows ;  he  kept  sheep  on  the  farm ;  I  do  not  know  what  he  did 
with  them ;  *  *  *  when  the  farm  was  leased  the  hay  and 
grain  was  not  mentioned  at  all ;  he  was  to  raise  enough  stuff 
on  the  farm  to  keep  the  cattle ;  if  there  was  not  enough  raised 
on  the  place  he  was  to  buy  what  was  requisite ;  what  was  raised 
on  the  place  was  to  be  fed  to  the  cattle ;  *  *  *  there  was 
no  conversation  particularly  in  which  anything  was  said  about 
feeding  the  cattle  from  the  products  raised  on  the  farm ;  he 
was  to  raise  the  stuff  and  support  the  cattle ;  if  the  place  did 
not  support  the  cattle  he  was  to  buy  whatever  was  necessary ; 
that  was  the  agreement ;  I  cannot  state  what  he  said ;  I  am 
stating  what  I  said  ;  I  said  it  and  he  agreed  to  it."  This  is  all 
of  the  testimony  given  in  behalf  of  the  plaintiff  which  tends 
to  show  that  he  reserved  the  title  to  the  products  of  the  farm. 
The  tenant,  and  a  witness  who  heard  the  bargain,  testified  that 
it  was  not  agreed  that  the  crops  were  to  be  fed  on  the  place, 
and  that  no  reservation  was  made  in  respect  to  them. 

The  court  instructed  the  jury,  in  effect,  that  if  the  plaintiff's 
evidence  was  true,  the  title  to  the  property  was  in  him,  and 
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that  he  was  entitled  to  recover,  to  which  the  defendant  excepted. 
The  court  was  also  asked  to  dismiss  the  complaint  upon  the 
ground  that  the  plaintiff  had  failed  to  establish  title,  which  was 
refused,  and  an  exception  taken. 

In  this  we  think  the  court  erred.  If  the  plaintiff  had  the 
title  to  this  property  it  might  have  been  taken  in  execution  for 
his  debts,  or  he  could  have  sold  it  to  a  purchaser  in  good  faith 
and  for  value,  to  the  exclusion  of  the  tenant  and  all  claiming 
under  him.  Such  consequences  do  not  flow  from  the  contract 
testified  to  by  the  plaintiff.  He  did  not  testify  that  title  to 
the  hay  and  grain  was  reserved  by  him,  but  that  the  tenant 
agreed  to  feed  enough  of  it  on  the  farm  to  support  the  stock. 
This  did  not  amount  to  a  reservation  of  title,  but  was  an 
executory  contract,  for  a  violation  of  which  the  landlord  could 
have  recovered  damages. 

The  question  involved  in  this  case  has  been  several  times 
considered  by  the  Supreme  Court  of  this  state.  In  Johnson 
v.  Crofoot  (53  Barb.  574;  8.  C.  37  How.  Pr.  59),  a  farm  was 
let  by  a  written  lease  for  an  annual  money  rent.  The  lease  con- 
tained a  stipulation  that  the  tenant  "  should  feed  out  the  hay 
and  straw  in  a  careful  and  farmer-like  manner,"  and  it  was 
further  agreed  that  if  sufficient  hay  and  straw  was  not  raised 
to  keep  the  stock  the  landlord  was  to  supply  the  deficiency. 
It  was  also  provided  :  "  The  parties  of  the  first  part  (landlords) 
are  to  have  full  title,  with  the  privilege  of  taking  possession  at 
any  and  all  times,  of  any  and  all  products  of  the  farm  in  pay- 
ment of  the  balance  due  on  the  rent."  A  judgment  was 
recovered  against  the  tenant  during  the  existence  of  the  lease 
and  an  execution  issued  to  the  defendant,  who  levied  upon  and 
sold  about  sixty  tons  of  hay  raised  on  the  farm  by  the  tenant 
and  then  being  in  his  actual  possession  on  the  farm.  The 
plaintiff  brought  trover,  claiming  that  under  the  lease  the  title 
to  the  hay  never  passed  to  or  vested  in  the  tenant,  but  that  it 
was  to  remain  on  the  farm  for  the  purpose  of  feeding  the 
stock.  Verdict  was  directed  for  the  defendant  at  the  Circuit, 
which  direction  was  sustained  at  General  Term,  the  court 
saying :  "  But  it  is  argued  by  the  counsel  for  the  plaintiff  that 
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it  (lease)  was  not  a  mortgage  and  that  the  title  to  such  hay  as 
should  grow  on  the  place  did  not  pass  to  Tift  (the  tenant) 
because  he  stipulated  in  the  lease  that  he  would  cut  and  get  in 
in  good  order  all  the  hay,  and  that  he  would  feed  out  the  hay 
and  straw  in  a  saving  manner,  and  because  it  was  further 
stipulated  that  he  was  to  have  the  privilege  of  keeping  a  span 
of  horses  all  the  time  and  a  third  horse  during  haying,  which, 
it  is  claimed,  is  inconsistent  with  the  idea  that  the  title  to  the 
hay  was  to  be  in  him."  In  answer  to  this  contention  the  court 
said :  "  The  covenant  on  the  part  of  Tift  was  to  save  all  the 
hay  and  straw  and  to  carefully  feed  it  to  the  stock,  and  to  keep 
but  two  horses,  except  during  haying  time,  was  only  an  agree- 
ment binding  on  him  at  law  and  if  he  chose  to  keep  more 
horses,  or  to  sell  and  improvidently  use  the  hay  it  did  not 
authorize  Miller  and  Rumble,  the  lessors,  to  interfere  with  him, 
either  by  taking  possession  of  it  (for  they  were  entitled  to 
possession  only  as  security  for  the  unpaid  rent),  or  to  restrain 
such  use  of  it  by  injunction."  In  M c Combs  v.  Becker  (3  Hun, 
342;  S.  C.,  5  T.  &  C.  550)  the  defendant  leased  his  farm  and 
forty  cows  for  a  money  rent.  It  was  stipulated  that  the  tenant 
should  take  good  care  of  the  cows,  and  in  case  the  hay  raised- 
on  the  farm  should  be  insufficient  to  winter  them,  the  landlord 
should  supply  the  deficiency  at  the  rate  of  $3  per  ton,  and  if 
there  should  be  a  surplus  the  landlord  should  have  it  and  pay 
the  tenant  $3  per  ton  for  it.  A  judgment  was  recovered 
against  the  tenant  and  an  execution  issued,  under  which  part 
of  the  hay  was  purchased  by  the  plaintiff,  and  afterwards  the 
defendant  (the  landlord)  converted  it  to  his  own  use.  In  an 
action  brought  for  the  conversion,  it  was  held  that  the.  plaintiff 
was  entitled  to  recover,  the  court  saying :  "  True,  the  landlord 
was  to  have  the  surplus  hay  and  pay  $3  per  ton  for  it,  but  this 
was  an  executory  contract  for  its  purchase,  the  breach  of  which 
would  be  compensated  in  damages.  It  follows  that  the  hay 
was  the  tenant's  and  subject  to  sale  upon  execution  against 
him." 

Hawkins  v.  Giles  (45  Hun,  318)  arose  over  a  lease  of  a  farm 
and  seven  cows  from  April  1,  1883,  to  April  1,  1884,  for  $175 
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rent.  The  lessee  agreed  "  to  feed  out  all  the  fodder  on  said 
farm  that  is  raised  on  6aid  farm  *  *  *  and  winter  said 
stock,  seven  cows,  through  to  grass  in  the  spring  of  1884  on 
hay."  In  December,  1883,  an  execution  creditor  of  the  lessee 
levied  upon  about  twenty-five  tons  of  hay  grown  upon  the 
farm  during  that  year,  which  was  sold  to  the  plaintiff  in  the 
action.  The  owner  of  the  farm  prevented  him  from  taking 
the  hay,  claiming :  (1)  That  the  tenant  left  without  fully  pay- 
ing the  rent ;  (2)  that  the  hay  was  required  to  keep  the  cows 
through  to  grass  of  1884;  (3)  that  he  was  entitled  to  the 
manure  which  would  be  made  by  the  hay  being  fed  on  the 
farm.  It  was  held  that  the  title  to  the  hay  was  in  the  tenant 
and  was  subject  to  sale  under  the  execution,  and  the  judgment 
entered  in  favor  of  the  plaintiff  was  affirmed. 

Steffin  v.  Steffin  (4  Civ.  Pro.  Eep.  179;  S.  C.,  17  K  Y. 
W.  Dig.  418)  arose  over  an  agreement  to  cultivate  a  farm  on 
shares,  the  occupant  agreeing  to  deliver  "  one  half  of  all  the 
products  of  said  farm  to  (the  owner)  Mary  A.  Lockwood." 
An  execution  was  issued  against  the  occupant  and  levied  upon 
grain  grown  on  the  farm.  It  was  held  that  the  title  to  the 
property  was  in  the  occupant,  the  owner  having  a  lien. 

In  Turner  v.  Bachdder  (17  Me.  257),  a  farm,  with  tools, 
four  cows  and  other  stock,  was  leased  for  a  term  of  years,  the 
landlord  to  have  "  one-half  of  all  the  corn  and  grain  and  pota- 
toes that  shall  grow  on  the  farm,  and  half  of  the  calves  and 
half  of  the  lambs  and  half  of  the  wool.  There  was  a  clause  in 
the  lease  that  the  lessor  was  to  f urnish  four  cows,  one  horse 
and  other  stock  sufficient  to  eat  up  all  the  hay  that  should 
grow  on  said  farm."  The  hay  was  levied  upon  and  sold  by  a 
creditor  of  the  lessee,  who  was  held  to  have  a  leviable  interest 
in  it,  and  that  the  lessor  had  no  title  to  it. 

In  Symonds  v.  Hall  (37  Me.  354),  a  farm  was  worked  upon 
shares.  By  one  of  the  terms  of  the  agreement  "  one-half  of 
the  hay  cut  on  the  farm  is  to  be  eat  by  the  stock  kept  on  the 
farm  and  the  other  half  of  the  hay  is  to  be  divided  equally 
between  the  contracting  parties."  An  execution  creditor  of 
the  occupier  seized  and  sold  the  hay.     The  owner  of  the  land 
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brought  trover.  It  was  held  that  the  title  to  the  hay  before 
division  was  in  the  occupier  and  that  the  plaintiff  was  not 
entitled  to  recover  for  the  undivided  hay  sold  under  the 
execution. 

In  Orcutt  v.  Moore  (134  Mass.  48)  the  principle  decided  in 
the  three  cases  last  cited  was  held  to  be  the  law  in  Massachusetts. 

The  case  at  bar  was  decided  upon  the  authority  of  Ileald  v. 
Builder*}  Mutual  Fire  Ins.  Co.  (Ill  Mass.  38)  in  which  it 
was  held  that  a  clause  in  a  lease  similar  in  effect  to  the  agree- 
ment testified  to  by  the  plaintiff,  amounted  to  a  reservation 
of  the  title  to  the  owner  of  the  land.  This  case  seems  to  be 
in  conflict  with  the  cases  decided  by  the  Supreme  Court  of 
this  State,  and  believing  the  rule  declared  by  our  courts  rests 
upon  well  recognized  principles  we  must  decline  to  follow  the 
Supreme  Court  of  Massachusetts,  and  overrule  the  judgments 
of  our  own  courts. 

The  judgment  should  be  reversed  and  new  trial  granted, 
cost  to  abide  the  event. 

All  concur,  except  Brown,  J.,  not  voting. 

Judgment  reversed. 


Anson  Heath,  Respondent,  v.  Jefferson  S.  Hewitt, 
Appellant. 

While  as  a  general  rule  a  conveyance  to  the  heirs  of  a  person  living  is  void 
for  uncertainty,  as  until  his  death  it  cannot  be  ascertained  who  will  be 
his  heirs,  when  it  is  apparent  from  the  instrument  itself  and  the  surround- 
ing circumstances  that  in  using  the  word  heirs  the  grantor  meant  chil- 
dren, the  courts  will  so  construe  it  and  thus  give  effect  to  the  instrument. 

B.  conveyed  certain  premises  to ' '  the  heirs  "  of  his  son  W. ,  "  to  be  equally 
divided  among  them,"  reserving  the  use  thereof  to  himself  and  his  wife 
for  life  and  after  the  death  of  both  of  them  to  W.  for  life.  The  con- 
veyance was  also  made  subject  to  a  judgment,  the  amount  of  which  the 
deed  stated.  W.  thereby  agreed  to  pay.  At  the  date  of  suid  instrument 
W.  had  eight  children  and  three  were  born  thereafter,  all  of  whom  sur- 
vived the  grantor,  his  wife  and  W.  In  an  action  brought  by  one  of 
the  children,  who  was  alive  when  the  deed  was  executed,  to  recover 
an  undivided  one-eleventh  of  said  lands,  fttld,  that  the  word  "heirs"  in 
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said  deed  was  used  as  synonomous  with  children,  and  so  that  the  deed 
was  not  void  for  uncertainty,  and  that  plaintiff  was  entitled  to  recover. 
Reported  below.  49  Hun,  12. 

(Submitted  April  20,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1888,  which  reversed  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee  and  granted  a  new 
trial. 

This  action  was  brought  to  recover  one  equal  undivided 
eleventh  part  of  certain  lands  described  in  the  complaint. 

The  plaintiff  asserted  title  by  virtue  of  the  following 
instrument  : 

"  This  indenture,  made  this  twenty-eighth  day  of  April  one 
thousand,  eight  hundred  and  forty-six,  between  Benjamin 
Heath,  of  Locke,  Cayuga  county,  N.  Y.,  of  the  first  part,  and 
the  heirs  of  Warren  Heath,  of  the  same  place,  to  be  equally 
divided  among  them,  of  the  second  part, 

"  Witne*8eth,  That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  two  hundred  and  fifty  dollars,  does  grant,  bar- 
gain, sell,  confirm,  unto  the  said  party  of  the  second  part  and  to 
their  heirs  and  assigns  forever,  all  that  certain  piece  or  parcel 
of  land  situate  on  Lot  No.  thirty-three,  in  the  township  of 
Locke,  bounded  as  follows :  On  the  north  and  west  by  lands 
owned  by  the  heirs  of  Salmon  Heath,  deceased,  on  the  south 
and  south-west  by  the  center  of  the  highway  and  on  the  east 
by  lands  owned  by  the  said  Benjamin  Heath,  containing  about 
thirteen  acres  of  land,  being  the  same  premises  deeded  to  the 
said  party  of  the  first  part,  by  Harvey  Heath  and  wife,  as  by 
reference  to  said  deed,  (Book  77,  p.  619)  will  more  fully  appear, 
excepting  and  reserving  to  myself  the  whole  use  and  absolute 
control  of  the  said  premises  during  my  natural  life,  and  in  case 
my  wife,  Xaamah,  should  outlive  me,  to  her  during  her  natural 
life,  and  after  her  decease  to  my  son,  Warren,  during  his  natural 
life.  And  further,  this  conveyance  is  made  subject  to  a  certain 
judgment  rendered  in  favor  of  Jonas  Rude,  of  two  hundred 
and  fifty  dollars,  the  amount  of   which  judgment  the  said 
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Warren  hereby  agrees  to  pay,  together  with  all  and  singular 
the  hereditaments  and  appurtenances  thereunto  belonging  or 
in  any  wise  appertaining,  excepting  the  reserves  above  men- 
tioned, to  have  and  to  hold  the  said  premises  above  described 
to  the  said  party  of  the  second  part  their  heirs  and  assigns  for- 
ever, and  the  said  party  of  the  first  part  for  his  heirs,  does  cove- 
nant, grant,  promise  and  agree,  to  and  with  the  said  party  of 
the  second  part,  his  heirs  and  assigns  the  above  bargained  prem- 
ises against  all  and  every  person  or  persons  whatsoever  lawfully 
and  equitably  claiming  or  to  claim  the  whole  or  any  part  thereof 
forever  to  warrant  and  defend. 

"  In  witness  xohercof,  The  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

"  Nota  Bene.  2nd  space  from  top  the  wTords '  the  heirs,'  inter- 
lined before  signing,  also  5th  space  from  bottom  the  words, 
6  excepting  the  reserves  above  mentioned.' 

«  BENJAMIN  x9  HEATH,     [l.  s.]  " 

mark 

Warren  Heath  was  a  son  of  Benjamin  Heath,  the  grantor, 
and  at  the  date  of  the  instrument  had  eight  children  among 
whom  was  the  plaintiff ;  thereafter  three  children  were  born 
to  him ;  and  at  the  time  of  the  commencement  of  this  action 
all  of  his  children  were  living. 

After  the  death  of  Benjamin  Heath  and  his  widow,  Warren 
Heath  entered  into  possession  of  the  land  described  in  the  deed, 
and  so  continued  until  January  22,  1868,  under  claim  of 
title  as  life  tenant  under  the  instrument  granted.  On  the  day 
last  named  Warren  Heath  and  his  wife  for  a  valuable  considera- 
tion, quit-claimed  all  their  right,  title  and  interest,  in  and  to 
such  premises  to  Harvey  Heath.  March  1, 1871,  Harvey  Heath 
and  wife  by  a  warranty  deed  conveyed  said  lands  to  Jefferson 
S.  Hewitt  the  defendant  in  this  action,  who  subsequently  went 
into  posession  thereof  under  said  deed,  and  so  continued  up  to 
the  time  of  the  trial  of  this  action.     Warren  Heath  died  in  1886* 

The  referee  found  as  a  conclusion  of  law,  that  the  deed  from 
Benjamin  Heath  to  "  the  heirs  at  law  of  Warren  Heath,"  who 
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was  living,  was  void  for  uncertainty  as  to  who  were  the  grantees, 
and  directed  judgment  to  be  entered  dismissing  the  complaint 
with  costs. 

S.  Edward  Day  and  H.  Greenfield  for  appellant.  The 
alleged  deed  is  void.  (1  Devlin  on  Deeds,  162,  §  185 ;  Itivard 
v.  Gisenhof,  35  Hun,  247 ;  Morris  v.  Stephens,  46  Penn.  St. 
200 ;  Hall  v.  Leonard,  1  Pick  27 ;  Ives  v.  Van  Auken,  34 
Barb.  566 ;  Jackson  v.  Phipps,  12  Johns.  418 ;  Gifford  v. 
Corrigan,  105  K  Y.  223.)  The  will  passed  no  title  to  the 
lands  described  in  the  complaint,  because  those  lands  were  not 
owned  by  the  testator  at  the  time  the  will  was  executed.  (10 
Paige,  150 ;  33  N.  Y.  558 ;  54  id.  83 ;  52  id.  450 ;  2  R. 
S.  57,  §  5 ;  9  Paige,  649 ;  14  Barb.  203 ;  19  id.  484.)  The 
only  remaining  questions  arise  on  exceptions  to  the  referee's 
report.  The  first  and  second  of  these  exceptions  are  to  ques- 
tions of  fact.  They  are  not  reviewable,  as  the  case  contains 
no  certificate  that  all  the  evidence  is  included  therein.  {Porter 
v.  Smith,  107  N.  Y.  531.) 

W.  E.  Hughitt  and  W.  W.  Hare  for  respondent.  The  deed 
from  Benjamin  Heath  to  "  the  heirs  of  Warren  Heath  "  was 
properly  executed  and  delivered.  (Ver  Plank  v.  Arden,  12 
Johns.  536 ;  Shrader  v.  Banker,  65  Barb.  608,  615.)  A  most 
liberal  construction  will  be  given  a  deed  in  order  to  carry  out 
the  intention  of  the  grantor.  (Jackson  v.  Blodgett,  16  Johns. 
172  ;  Kilmer  v.  Wilson,  49  Barb.  86-88  ;  Tucker  v.  Weeks,  52 
K  Y.  638;  French  v.  Carhart,  lid.  96;  Bennett  v.  Culver, 
97  id.  256 ;  Coleman  v.  Beach,  Id.  554 ;  3  E.  S.  [7th  ed.] 
2205,  §  2 ;  Heard  v.  Horton,  1  Den.  165 ;  Vann&rsdall  v. 
Van  Deoenter,  51  Barb.  137  ;  Craig  v.  Wills,  11  N.  Y.  323  ;  In 
W.  P.  L  Co.,  45  id.  703  ;  24  Hun,  430 ;  Bearddey  v.  Ilotch- 
kiss,  96  N.  Y.  213.)  This  is  a  future  estate,  within  the  mean- 
ing of  the  statute,  and  it  is  not  now  necessary  that  it  follow  a 
preceding  estate.  It  is  contingent  as  to  whom  it  goes,  to  be 
made  certain  upon  the  death  of  "Warren.  (2  R.  S.  chap.  1, 
§§  13,  30  ;  Moore  v.  IJtfel,  41  N.  Y.  72 ;  Sheridan  v.  Ilovse, 
Sickels— Vol.  LXXXII.        22 
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4:  Keyes,  509.)  There  could  be  no  adverse  possession  until  the 
execution  of  the  deed  from  Warren  Heath  and  wife  to  Harvey 
Heath,  January  22,  1808.  (In  re  Parte,  73  N.  Y.  560-500 ; 
Christie  v.  Gage,  71  id,  189  ;  Devyr  v.  Shaffer,  55  id.  440.) 

Parker,  J.  Appellant's  contention  is  that  in  as  much  as 
Warren  Heath  was  living,  a  grant  to  his  heirs  was  void  for 
uncertainty,  as  there  were  no  persons  in  being  who  could  take 
under  that  description.  It  is  essential  to  the  validity  of  a 
grant  that  the  parties  be  named  in  the  deed,  or  so  plainly 
designated  as  to  distinguish  them  with  certainty,  and  it  is 
asserted  that  as  there  were  no  heirs  of  Warren  Heath  at  the 
date  of  the  deed  u  because  no  one  can  be  heir  during  the  life 
of  his  ancestor,"  (Broom's  Legal  Maxims,  §  383),  the  grantees 
were  neither  named  nor  designated.  Our  attention  is  called 
to  the  rule  laid  down  in  Cruise's  Digest  (title  29,  chap.  3) 
where  it  is  said  to  be  u  a  rule  of  the  common  law  that  no  inher- 
itance can  vest  nor  any  person  be  the  actual  complete  heir  of 
another  till  the  ancestor  is  previously  dead ;  nemo  est  hoeres 
viventis?* 

In  Hall  v.  Leonard  (1  Pick.  27)  a  grant  of  land  to  the  heirs 
of  A.  B.  was  held  to  be  void,  and  in  a  discussion  of  the  ques- 
tion the  court  said  u  no  case  has  been  found  to  support  a  grant 
to  a  man's  heirs  he  being  living  at  the  time  of  the  grant." 

So  in  Morris  v.  Stephens  (40  Pa.  St.  200)  a  conveyance  by  a 
grantor  to  "  the  heirs  of  his  son  Andrew  "  who  was  then  living 
was  held  to  be  void  for  uncertainty. 

In  IIuss  v.  Stephens  (51  Pa.  St.  282)  the  grantor  of  the  deed 
under  consideration  was  also  the  grantor  in  the  instrument 
before  the  court  in  Morris  v.  Stephens  (supra). 

In  the  3Iorris  ease  the  deed  described  the  grantees  as  heirs 
of  Andrew  Lantz,  Jim.,  and  the  consideration  expressed  was 
one  dollar  in  money  and  u  the  natural  love  and  affection  which 
the  grantor  hath  for  said  heirs."  While  in  the  IIuss  case  the 
grantees  were  described  in  the  same  manner,  but  the  consid- 
eration expressed  was  one  dollar  and  "  the  natural  love  and 
affection  he  hath  for  his  grandchildren."     The  difference  in 
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the  two  cases  being,  that  in  the  latter  the  word  grandchildren 
in  the  consideration  clause  appears  in  the  place  of  the  word 
heirs  in  the  former. 

In  the  first  case  the  deed  was  held  to  be  void  for  Hncer- 
tainty.  But  the  second  was  declared  to  constitute  a  valid 
grant,  because  the  word  grandchildren  defined  what  he  meant 
by  the  U6e  of  the  word  heirs  in  describing  the  grantees.  It 
enabled  the  court  to  ascertain  that  the  word  u  heirs  "  was  not 
used  in  its  technical  sense,  but  that  by  it  the  grantor  intended 
to  describe  the  children  of  Andrew  Lantz,  Jun. 

In  Rivard  v.  Gisenhof  (35  Hun,  247)  the  court  asserted  the- 
general  rule  that  a  grant  u  to  the  heirs  "  of  a  living  person  i& 
void  for  uncertainty. 

And  in  UmfreviUe  v.  Kcder  (1  T.  &  C.  486),  the  court 
recognizes  the  doctrine  of  the  cases  cited  but  held  that  a  deed 
to  "  E.  U.  wife  of  A.  U.  and  her  heirs  the  children  of  said  A^ 
U."  was  valid  and  operated  to  pass  title  to  the  children,, 
because  it  was  manifestly  the  intention  of  the  grantor  to  con- 
fine the  interest  conveyed  to  the  children  of  the  parties  named 
notwithstanding  the  use  of  the  word  heirs. 

The  legal  and  well  understood  meaning  of  the  word  heir,  isy 
the  one  upon  whom  is  cast  an  estate  of  inheritance,  upon  the 
death  of  the  owner,  and  it  follows  that  this  person  is  uncertain 
until  death  occurs ;  for  until  that  event,  it  can  never  be  known 
to  whom  the  estate  will  fall.  Hence  the  doctrine  of  the  cases 
referred  to  and  which  so  far  as  we  have  observed  stand 
unquestioned. 

If  then  the  word  heirs  in  this  instrument  be  held  to  have 
been  employed  in  its  technical  sense  it  would  follow  that  the 
deed  should  be  declared  void  for  uncertainty. 

The  courts  of  this  state  do  not  appear  to  have  been  called 
upon  in  the  case  of  a  deed  to  determine  whether,  in  the  light 
of  other  facts  appearing  in  the  deed  and  the  circumstances 
surrounding  its  execution,  the  word  heirs  may  not  be  construed 
as  meaning  children  of  such  living  person,  if  it  appears  that 
auch  was  manifestly  the  intention  of  the  grantor.  But  in  the? 
construction  of  wills  the  question  has  been  considered. 
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In  Heard  v.  IlorUm  (IDenio,  165)  the  testator,  after  making 
sundry  bequests  and  devises,  and  among  others  to  his  son  J.  B. 
II.,  devised  the  residue  of  his  real  estate,  without  words  of 
perpetuity  to  his  son  J.  II.,  on  condition  that  he  should  pay 
his  debts ;  and  added,  that  if  J.  II.  should  die  without  issue 
at  his  decease,  the  real  estate  should  be  equally  divided  amongst 
the  heirs  of  his  son  J.  B.  II.  ;  it  was  held  that  the  words 
"  heirs  of  J.  B.  II."  he  having  children  living  at  the  time  of 
making  the  will,  sufficiently  designated  these  children  as  the 
executory  devisees,  though  J.  B.  H.  was  himself  then  living, 
he  being  referred  to  in  the  will  as  a  living  person.  Judge 
Beardsley  in  delivering  the  opinion  of  the  court  said, "  where 
the  will  recognizes  the  ancestor  as  living,  and  makes  a  devise 
to  his  heir,  eo  nomine,  this  6hows  that  the  term  was  not  used 
in  the  strictest  sense,  but  as  meaning  the  heir  apparent  of  the 
ancestor  named." 

Now  in  this  case  Warren  Heath  was  living  at  the  time  of 
the  making  of  the  deed,  which  fact  sufficiently  appears  in  the 
deed  because  the  grantor  reserved  to  him  a  life  estate  in  the 
lands  sought  to  be  conveyed,  and  he  had  children  living, 
among  whom  was  the  plaintiff  in  this  action. 

In  VannorsdaU  v.  Van  Deventer  (51  Barb.  137)  the  devise 
was  to  the  legal  heirs  of  his  (testator's)  brother  A.,  deceased, 
and  to  the  legal  heirs  of  his  sister  M.,  deceased,  and  to  the 
heirs  of  his  brother-in-law  W.  V.  At  testator's  death  W.  V. 
was  still  living.  It  was  held  that  the  word  heirs,  in  so  far  as 
it  related  to  the  heirs  of  his  brother-in-law  W.  V.,  was  used  aa 
synonymous  with  the  word  children,  for  the  will  assumes  that 
he  was  then  living ;  that  the  children  of  W.  V\  were  entitled 
to  take,  and  that  the  estate  became  vested  in  them  immediately 
upon  the  death  of  the  testator. 

These  cases  were  cited  with  approval  in  Cushman  v.  Horton 
(59  N.  Y.  149),  in  which  the  rule  is  laid  down  that  to  the  word 
heirs  must  be  given  the  ordinary  legal  meaning  unless  it 
appears  the  testator  used  the  word  in  other  than  the  primary 
legal  sense,  in  which  event  courts  should  give  effect  to  the 
intention  of  the  testator. 
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If  it  be  said  that  both  in  England  and  in  this  country,  the 
courts  have  more  generally  supported  indefinite  forms  of  trans- 
mission by  will  than  by  grant,  because  in  the  case  of  wills 
they  are  intended  to  go  into  effect  at  a  future  time  and  to  pro- 
vide for  future  and  uncertain  events,  not  only  for  individuals 
named,  but  also  for  described  classes  of  donees  to  be  ascer- 
tained by  evidence  at  the  death  of  the  testator  or  afterwards, 
while  in  the  case  of  the  present  conveyance  the  very  nature  of 
the  act  excludes  the  necessity  of  indefiniteness,  it  may  be 
answered  that  this  difference  is  not  of  moment,  in  determining 
whether  the  particular  rule  of  construction  adopted  in  the 
cases  cited  is  applicable  here.  The  determination  made  was 
that  if  from  the  whole  will  it  was  manifest  that  in  using  the 
word  heirs  the  testator  meant  children,  the  court  should  so 
construe  it,  and  thus  give  effect  to  the  intention  of  the  testator. 

But  the  statute  also  requires  the  court  to  give  effect  to  the 
intent  of  the  grantor  in  making  the  conveyance  before  us,  if 
it  may  be  done  consistently  with  the  rules  of  law.  It  provides 
that  "  in  the  construction  of  every  instrument  creating  or  con- 
veying, or  authorizing  the  creation  or  conveyance  of  any  estate, 
or  interest  in  lands,  it  shall  be  the  duty  of  courts  of  justice  to 
carry  into  effect  the  intent  of  the  parties  so  far  as  such  intent 
can  be  collected  from  the  whole  instrument  and  is  consistent 
with  the  rules  of  law."  (1  E.  S.  699,  §  2  [Edmond's  ed.].)  As 
the  intent  of  the  parties  is  to  govern  in  grants  as  well  as  wills, 
there  seems  to  be  no  basis  on  which  to  found  a  distinction 
between  them  as  to  the  interpretation  to  be  given  to  the  word 
"  heirs,"  if  in  the  one  case  as  in  the  other,  it  appears  that  it 
was  not  the  intention  of  the  grantor  or  testator  to  use  it  in  its 
ordinary  legal  sense. 

We  are  then  to  ascertain  whether  the  grantor  intended  by 
the  words  "the  heirs  of  Warren  Heath"  to  designate  and 
describe  the  children  of  Warren  Heath  as  his  grantees. 

It  has  been  determined,  in  many  cases,  that  the  word  heirs, 
notwithstanding  its  primary  and  well  understood  meaning,  is 
susceptible  of  more  than  one  interpretation.  (Heard  v.  Horton  ; 
VannorsdaU  v.  Van  Deventer  /  Cushman  v.  ITorton,  supra.) 
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And  in  determining  which  must  be  here  given  we  may  look 
M  the  surrounding  circumstances  existing  when  the  contract 
was  entered  into,  the  situation  of  the  parties,  and  the  subject- 
matter  of  the  instrument.  {French  v.  Carhart,  1  N.  Y.  96 ; 
Coleman  v.  Beach,  97  id.  545-553.) 

At  the  date  of  the  instrument  Warren  Heath  had  eight 
children,  who  were  also  the  grandchildren  of  Benjamin  Heath, 
the  grantor.  Warren  Heath  was  not  only  living,  but  the  deed 
distinctly  recognizes  that  fact,  in  that  first  it  recites  that  the 
"  conveyance  is  made  subject  to  a  certain  judgment  rendered 
in  favor  of  Jonas  Eude  of  $250,  the  amount  of  which  judg- 
ment the  said  Warren  hereby  agrees  to  pay ; "  and,  6econd,  the 
instrument  undertakes  to  reserve  "  the  whole  use  and  absolute 
rcontrol  of  the  said  premises  *  *  *  to  my  son  Warren 
during  his  life." 

These  facts  bring  the  question  before  us  within  the  rule  laid 
down  in  Heard  v.  Horton  and  other  cases  cited,  supra,  that 
when  a  will  recognizes  the  ancestor  as  living,  and  makes  a 
devise  to  his  heir  in  that  name,  it  shows  that  the  term  was  used 
as  meaning  the  heir  apparent  of  the  ancestor  named,  or  as 
stated  in  the  Vannorsdall  case  that  the  word  heirs  was  used 
as  synonymous  with  the  word  children. 

That  he  intended  to  describe  the  children  of  his  son  Warren 
as  his  grantees,  is  further  supported  by  the  fact  that  the  grant 
is,  by  its  terms  immediate,  the  grantor  undertaking  to  reserve 
a  life  estate  in  the  premises  to  himself  and  to  others  for  their 
lives.  The  conveyance  was  not  to  Warren  Heath  for  life  and 
after  his  death  to  his  heirs,  but  it  constituted  a  present  grant 
to  persons  whom  the  grantor  designated  as  the  heirs  of  Warren 
Heath,  with  an  attempted  reservation  for  the  benefit  of  Warren, 
and  the  only  persons  answering  that  description  in  any  sense 
in  which  the  word  is  employed,  whether  technically  or  popu- 
larly, would  be  the  children  of  Warren. 

The  order  should  be  affirmed  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Order  affirmed  and  judgment  absolute  in  favor  of  plaintiff. 
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Charles  H.  Adams,  Appellant,  v.  The  City  of  Cohoes,      | .  159    88i 
Respondent.  - —        ' 

It  seems,  that  where,  in  consequence  of  the  holding  over  by  a  tenant  after 
the  expiration  of  a  term  of  years,  his  tenancy  has  become  one  from  year 
to  year,  he  has  the  right  to  quit  the  premises,  and  terminate  the  tenancy       * 
at  the  end  of  any  year  without  giving  his  landlord  previous  notice  of  his 
intention  so  to  do. 

Defendant  had  been  occupying  certain  premises  belonging  to  plaintiff 
under  a  tenancy  from  year  to  year  commencing  on  May  first  of  each 
year,  the  rent  being  paid  semi-annually.  In  August,  1885,  defendant 
hired  other  premises,  and  removed  thereto  ;  it  tendered  a  key  of  one  of 
the  doors  of  plaintiff's  premises  to  his  agent  which  he  declined  to  take, 
and  that  key  with  the  others  were  left  in  the  doors.  Plaintiff  was 
informed  by  his  agent  of  the  removal  within  two  or  three  weeks  there- 
after. In  an  action  brought  by  plaintiff  to  recover  the  rent  falling  due 
November  1,  1885,  defendant  answered  alleging  an  eviction  by  reason  of 
certain  nuisances  created  or  permitted  by  plaintiff.  Judgment  was 
rendered  in  plaintiff's  favor,  which  was  paid  by  defendant  as  was  also 
judgment  for  rent  due  May  1,  1886.  In  this  action  brought  to  recover 
rent  alleged  to  be  due  November  1,  1886,  held,  that  assuming  plaintiff 
was  entitled  to  notice  of  an  intention  to  terminate  the  tenancy  at  the  end 
of  the  current  year,  i  e.,  May  1,    1886,   sufficient  notice  was  given. 

Also  held,  that  said  judgments  simply  determined  the  right  of  plaintiff  to 
recover  for  the  year  ending  at  the  date  last  mentioned;  and  that  defend- 
ant was  not  liable  for  rent  thereafter. 

Reported  below,  53  Hun,  260. 

(Argued  April  15,  1891;  decided  June  2, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  rent  of  rooms  on  the 
second  floor  in  plaintiffs  building  occupied  by  the  officers  and 
agents  of  defendant. 

The  occupation  was  under  these  circumstances  :  The  defend- 
ant had  prior  to  March  1,  1875,  occupied  certain  rooms  in 
plaintiff's  buildings  at  the  agreed  annual  rent  of  $700,  payable 
semi-annually  on  May  first  and  November  first  in  each  year. 

In  April,  1875,  plaintiff  gave  defendant  notice  that  after 
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May  1,  1875,  he  should  require  a  rent  of  $1,200  a  year,  and 
the  defendant's  common  council  passed  a  resolution  as  follows : 

"  Resolved,  That  the  mayor  be  and  hereby  is  authorized  to 
rent  for  the  use  of  the  city  the  premises  in  Egbert's  Hall,  now 
occupied  as  common  council  chamber  and  offices  for  justices 
and  city  officials,  for  a  period  of  three  years  from  May  first 
prox.,  at  an  annual  rental  of  twelve  hundred  dollars  ($1,200). " 

There  was  no  written  lease  or  other  writing  in  relation  to 
the  matter.  The  defendant  continued  to  occupy  for  the  three 
years  succeeding  May  1,  1875,  and  paid  the  annual  rent  of 
$1,200  on  the  first  days  of  May  and  November,  and  continued 
to  occupy  thereafter  until  August,  1885,  when  it  removed  its 
goods  and  furniture  to  another  building  called  Larkin's  Hall 
and  vacated  the  premises. 

This  removal  was  known  to  plaintiff's  agent,  who  was  engaged 
in  renting  and  collecting  the  rents  of  these  rooms  and  other 
properties  of  plaintiff,  and  some  ten  days  afterwards  a  verbal 
notice  was  given  to  such  agent  of  the  plaintiff  of  such  removal 
by  defendant  and  at  the  same  time  a  key  was  tendered  to  him 
which  he  declined  to  take,  and  it,  with  the  keys  to  other  doors, 
was  left  in  the  doors.  July  21,  1885,  plaintiff  sent  a  com- 
munication to  defendant's  common  council  proposing  to  sell 
Egbert's  Hall  or  lease  the  second  and  third  floors  to  defendant 
The  plaintiff  was  informed  by  his  agent  of  defendant's  removal 
within  two  or  three  weeks  after  it  took  place.  Defendant  did 
not  pay  the  rent  which  fell  due  Noremher  1, 1885.  Plaintiff 
brought  an  action  which  was  defended  and  a  recovei*y  was 
had  for  the  rent 

The  plaintiff  alleged  in  the  complaint  in  that  action  that 
"  on  the  1st  day  of  May,  1885,  the  defendant  hired  from  the 
plaintiff,"  describing  the  premises,  "at  the  yearly  rent  of 
$1,200,  payable  in  half  year  installments,"  and  "that  the 
defendant  took  possession  of  and  occupied  said  premises  under 
said  agreement,"  and  "  that  the  sum  of  six  hundred  dollars 
being  the  part  of  said  rent  due  on  the  1st  day  of  November, 
1885,  is  still  unpaid."  The  answer  of  defendant  in  that  action 
admitted  the  hiring  as  alleged  in  the  complaint,  and  set  up  the 


1891.]  Adams  v.  Cnr  of  Cohobs.  177 


Statement  of  case. 


defense  that  on  the  1st  day  of  August,  1885,  the  plaintiff  per- 
mitted the  existence  of  a  nuisance  from  the  odor  of  offensive 
water  closets,  and  also  from  noises  created  by  stamping  of  feet, 
beating  of  drums  and  tambourines  by  a  band  of  the  Salvation 
Army,  by  reason  of  which  defendant  was  evicted. 

The  defendant  did  not  pay  the  rent  which  fell  due  or  was 
claimed  to  have  fallen  due  on  May  1,  1886,  and  the  plaintiff 
recovered  a  judgment  therefor  by  default  and  the  defendant 
paid  the  judgments. 

This  action  was  brought  to  recover  the  half  year's  rent 
which  fell  due  (as  alleged)  on  the  1st  day  of  November,  1886. 

Edwin  Countryman  and  Earl  L.  Stinson  for  appellant. 
The  relation  existing  between  the  parties,  under  which  the 
defendant  has  occupied  the  leasehold  premises  since  1875,  as 
established  by  the  evidence,  was  that  of  a  tenancy  from  year 
to  year.  (Laughran  v.  Smith,  75  N.  Y.  205 ;  Reeder  v. 
Sayre,  70  id.  180 ;  Blumenthal  v.  Bloomingdale,  100  id.  559  ; 
Fougerav.  Cohn,  43  Hun,  454;  118  K  Y.  309;  People  v. 
Darling,  47  N.  Y.  6i\6 ;  Jackson  v.  Salmon,  4  Wend  327 ; 
Conroy  v.  Starkweather,  1  Den.  113;  Pugsley  v.  Aikin,  11 
K  Y.  494;  Schuyler  v.  Smith,  51  id.  309,  313;  Thorp  v. 
Philpin,  22  N.  Y.  S.  R.  27 ;  Witt  v.  Mayor,  ete.,  5  Robt.  248  ; 
6  id.  441 ;  Shanahan  v.  Shanahan,  23  J,  &  S.  339  ;  Taylor's 
Landl.  &  Ten.  [7th  ed.]  §  467;  Hughes  v.  Lines,  119  X.  Y. 
423  ;  Ackley  v.  Westervelt,  %<S  id.  448, 452  ;  Brown  v.  Mayor, 
etc.,  M  id.  385,  390 ;  Jarvis  v.  Driggs,  69  id.  143,  146.)  A 
tenancy  from  year  to  year  can  only  be  terminated,  without 
mutual  consent,  by  a  formal  notice  thereof  by  one  of  the  parties 
to  the  other,  to  take  effect  at  the  end  of  some  particular  year 
of  the  holding,  and  for  the  List  day  of  such  rental  year. 
{Reeder  v.  Sayre,  70  K  Y.  180,  186-188 ;  Pugsley  v.  Aikin, 
11  id.  495,  498;  Laughran  v.  Smith,  75  id.  205;  Witt  v. 
Mayor,  etc.,  6  Robt  442;  Burns  v.  Bryant,  31  id.  453; 
Lamed  v.  Hudson,  60  id.  102 ;  People  v.  Schaekus,  48  Barb. 
551 ;  Prouty  v.  Prouly,  5  How.  Pr.  81 ;  Wright  v.  Mosher, 
16  id.  454;  4  Kent's  Comm.  Ill,  112;  Nichols  v.  Williams, 
Sickels— Vol.  LXXXIL        23 
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8  Cow.  13.)  There  has  been  no  actual  or  implied  surrender  of 
the  premises  to  the  lessor.  None  is  alleged  in  the  answer. 
No  such  point  is  distinctly  raised  in  any  of  the  numerous 
grounds  of  objection  mentioned,  or  of  the  exceptions  taken 
during  the  trial.  Nor  would  the  point  have  been  available  if 
it  had  been  raised.  {Mallett  v.  Brayne,  2  Campb.  103; 
McAdams'  Landl.  &  Ten.  467 ;  Doe  v.  Ridout,  5  Taunt  519 ; 
Brown's  Statute  of  Frauds,  §§  45,  46 ;  Taylor's  Landl.  &  Ten. 
£§  507,  514;  Thomas  v.  Kelson,  69  N.  Y.  118,  121 ;  Taunt ± 
end  v.  Albins,  3  E.  D.  Smith,  560  ;  Peck  Case,  18  Hun,  183 ; 
Sully  v.  Schmitt,  31  N.  Y.  S.  R.  443, 446  ;  Spies  v.  Voss,  30  id. 
549.)  The  point  tliLt  there  could  be  no  recovery  because  there 
was  no  actual  occupancy  of  the  premises  during  the  period  for 
which  the  rent  in  question  accrued  is  untenable.  (Hall  Case, 
34  N.  Y.  284 ;  Hoffman  v.  Delehanty,  13  Abb.  Pr.  388.)  The 
fact  that  the  city  leased  and  occupied  only  a  part  of  the  premises 
does  not  change  the  nature  of  the  tenancy  or  the  rules  regulat- 
ing its  manner  of  continuance  or  termination  at  least  so  far  as 
the  present  controversy  is  concerned.  (Taylor's  Landl  &  Ten. 
[7th  ed.]  §§  66,  67 ;  Simons  v.  Seward,  22  J.  &  S.406 ;  Doupe  v. 
(renin,  45  N.  Y.  119.)  The  fact  that  the  defendant  is  a  munici- 
pal corporation  does  not  modify  in  any  degree  the  nature 
and  incidents  of  the  tenancy  created  by  its  own  authorized  and 
voluntary  action.  (Laws  of  1869,  chap.  912,  §§  1,  7,  8 ;  Witt 
v.  Mayor,  etc.,  6  Iiobt.  441 ;  Brown  v.  Mayor,  etc.,  66  N.  Y. 
385.)  The  common  council  having,  therefore,  authorized  the 
creation  of  a  tenancy  from  year  to  year,  and  the  indebtedness 
that  necessarily  followed,  the  city  is  liable,  and  the  plaintiff  is 
entitled  to  recover  for  the  amount  of  rent  claimed  in  the  com- 
plaint. (Buck  v.  Lockport,  43  How.  Pr.  361 ;  Moore  v. 
Mayor,  etc.,  73  N.  Y.  238 ;  People  v.  Kingston,  101  id.  83 ; 
Gourd  v.  Buffalo,  2  Abb.  Ot.  App.  Dec.  236;  Van  Wort  v. 
Mayor,  etc.,  52  How.  Pr.  78.) 

Nathaniel  C.  Moak  and  George  IL  Fitts  for  respondent. 
The  finding  by  the  referee  in  plaintiff's  suit  commenced  Decem- 
ber 12,  1885,  that  defendant  still  continues  in  occupation  and 
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possession  thereof,  was  purely  gratuitous,  uncalled  for  and  is 
not  binding  on  defendant.  (LoriUard  v.  Clyde,  99  1ST.  Y.  196 ; 
Cauhope  v.  Parks,  121  id.  152;  23  Abb.  [K  C]  397;  Getty 
v.  Hamilton,  46  Hun,  4 ;  Marsh  v.  Sweet,  66  K  Y.  209,  210 
BaUou  v.  Parsons,  11  Hun,  602.)  A  fact  admitted  by  plead- 
ings between  parties  can  always  be  invoked  and  is  always  avail- 
able even  though  not  referred  to  in  the  court  below.  {Tell  v. 
Consolidated,  etc.,  Co.,  119  N.  Y.  654,  655,  656  ;  Dunham  v. 
Citdlipp,  94  id.  129, 134  ;  Baton  v.  Wells,  82  id.  578,  579,  580.) 
The  circumstances  and  surroundings  showed  beyond  contro- 
versy that  both  parties  understood  it  was  a  leasing  to  expire 
May  1,  1886.  {Talamo  v.  Spitzmiller,  120  N.  Y.  37 ;  CUrk 
v.  Baird,  9  id.  183 ;  Waterbury  v.  Sturtevant,  18  Wend.  353 ; 
Stewart  v.  Strasburger,  51  How.  Pr.  388 ;  Burns  v.  Bryant, 
31  X.  Y.  453 ;  Thomas  v.  Nelson,  69  id.  118.)  Defendant 
had  a  right  at  the  expiration  of  any  year  to  cease  occupying 
the  premises  without  any  notice  of  an  intention  to  do  so. 
{Livingston  v.  Tanner,  12  Barb.  484 ;  McAdam  on  Landl.  & 
Ten.  §  110 ;  Park  v.  Castle,  19  How.  Pr.  29  ;  Schuyler  v. 
Smith,  51  N.  Y.  316  ;  Ackley  v.  Westervelt,  86  id.  453 ;  Chase 
v.  S.  A.  B.  R.  Co.,  97  id.  389  ;  Laughran  v.  Smith,  75  id.  210 ; 
Gibbons  v.  Dayton,  4  Hun,  451 ;  Austin  v.  Strong,  47  N.  Y. 
679;  Condert  v.  Cohn,  118  id.  311;  Talamo  v.  Spitzmiller, 
1 20  id.  37.)  Where  a  statute  declares  under  what  circumstances, 
and  how  a  debt  may  be  created  by  a  municipal  corporation,  one 
dealing  with  it  is  bound  to  know  its  powers,  and  to  ascertain 
whether  the  attempted  action  is  within  the  statute.  If  not,  he 
has  no  cause  of  action  against  it,  however  meritorious  his  claim 
may  be.  {Cowen  v.  West  Troy,  43  Barb.  49 ;  McDonald  v. 
Mayor,  etc.,  Cy$  X.  Y.  23  ;  Lyddy  v.  Long  Island,  104  id.  218, 
22%  223;  Smithy.  Newburgh,  77  id.  130, 136, 137;  Don-ovan 
v.  Mayor,  etc.,  33  id.  291.)  The  evidence  of  acts  showing  a 
vacating  of  plaintiffs  premises,  the  hiring  of  other  premises, 
the  payment  of  rent  therefor,  were  competent  to  show  an  utter 
and  total  abandonment  by  defendant  of  plaintiffs  premises. 
{NiclwU  v.  White,  41  Hun,  152  ;  Quincy  v.  White,  63  K  Y. 
380 ;  1  Greenl.  on  Ev.  §  108.) 
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Potter,  J.  There  are  two  questions  involved  in  the  con- 
sideration of  this  appeal.  The  one  is  whether  the  defendant 
was  bound  to  give  the  plaintiff  notice  of  its  intention  to  quit 
the  premises  before  it  could  successfully  maintain  a  defense  to 
the  claim  for  rent  set  forth  in  the  complaint  in  this  action  and 
if  it  was  so  bound,  whether  the  undisputed  facts  established 
upon  the  trial  of  the  action,  do  not  constitute  such  notice. 

If  such  notice  was  not  required,  or  if  required  and  was 
sufficiently  given,  the  direction  of  the  trial  court  to  the  jury 
to  render  a  verdict  for  the  defendant  was  proper. 

From  the  examination  I  have  given  the  record  in  this  case, 
I  entertain  a  clear  conviction  that  the  defendant  was  not  bound 
to  give  the  plaintiff  such  notice,  and  if  it  was  bound  to,  suffi- 
cient notice  was  given. 

The  plaintiff's  contention  is  to  the  effect  that  the  tenancy  of 
the  defendant  to  the  plaintiff,  formerly  existing,  had  not  been 
legally  terminated  prior  to  May  1,  1886,  and  that  the  defend- 
ant continued  liable  to  pay  the  plaintiff  the  rent  of  the  premises 
from  that  date  to  the  1st  day  of  November,  1886.  It  is  undis- 
puted that  the  occupation  of  the  premises  by  defendant  ceased 
upon  the  1st  day  of  August,  1885,  and  I  am  of  the  opinion 
that  the  legal  tenancy  ceased  on  the  first  day  of  May  following 
that  date. 

The  defendant  had  prior  to  May,  1875,  occupied  the  premises 
with  the  consent  of  the  plaintiff  for  some  years,  and  paid  the 
plaintiff  as  annual  rent  for  the  same,  the  sum  of  seven  hundred 
dollars  in  half  yearly  payments,  upon  the  first  days  of  May 
and  November  in  each  year. 

In  the  month  of  April,  1875,  the  plaintiff  gave  the  defend- 
ant notice  that  from  May  1,  1875,  the  rent  of  the  premises 
occupied  by  defendant  would  be  twelve  hundred  dollars  a  year. 
Thereupon  the  common  council  of  the  defendant  passed  a 
resolution  authorizing  its  mayor  to  lease  the  premises  of  the 
plaintiff  for  the  period  of  three  years  from  May  1,  1875,  at  a 
rent  of  twelve  hundred  dollars  a  year.  There  was  no  specifi- 
cation either  in  the  requirement  of  the  plaintiff  or  in  the  reso- 
lution of  defendant  when  or  in  what  installments  the  rent 
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should  be  payable.  But  that  is  not  at  all  important,  for  the 
defendant  paid  the  increased  rent  half  yearly  as  it  had  paid  the 
former  rent 

No  written  lease  was  executed  between  the  parties,  and  as  a 
parol  lease  for  a  period  beyond  one  year  is  void,  the  relation 
that  resulted  between  the  parties  was  a  lease  for  a  year  if  the 
tenant  occupied  the  premises  during  that  period ;  and  if  the 
tenant  continued  in  the  occupancy  of  the  premises  beyond  the 
year,  he  thereby  became  a  tenant  from  year  to  year  at  the  same 
rate  of  rent.  (lieeder  v.  Say  re,  70  N.  Y.  180-182  ;  Laughran 
v.  Smith,  75  id.  209 ;  Coudert  v.  Cohn,  118  id.  309-311 ; 
Talamo  v.  Spitemiller,  120  id.  37-43.) 

The  language  of  the  court  in  lieeder  v.  Sat/re  (supra)  is : 
"  The  agreement,  though  by  parol,  and  void  as  to  the  term  and 
the  interest  in  lands  sought  to  be  created,  regulates  the  rela-  * 
tions  of  the  parties  to  it  in  other  respects  upon  which  the 
tenancy  exists,  and  may  be  resorted  to  to  determine  their  rights 
and  duties  in  all  things  consistent  with  and  not  inapplicable  to 
a  yearly  tenancy,  such  as  the  amount  of  rent  to  be  paid,  the 
time  of  year  when  the  tenant  could  be  compelled  by  the  land- 
lord to  quit,  and  any  covenants  adapted  to  a  letting  for  a  year. 
(Doe  v.  Bell,  8  T.E.  579  ;  8  Cow.  supra  ;  Arden  v.  Sullivan, 
14  Q.  B.  [Ad.  &  El.  N.  E.]  832  ;  Doe  v.  Amey,  12  Ad.  &  EL 
476  ;  Be7*rey  v. Lindley,  3M.&G.  498 ;  J&wards  v.  C lemons, 
24  Wend.  480.)" 

And  the  court  through  Justice  Beadley  in  the  above  cited 
case,  Talamo  v.  Spitzmiller,  says  :  "  While  there  may  appear 
to  have  been  some  confusion  in  the  cases  in  this  state  upon  the 
subject,  this  doctrine  has  been  more  recently  recognized. 
(lieeder  v.  Say  re,  70  N.  Y.  184 ;  Laughran  v.  Smith,  75  id.  209.) 

In  the  cases  last  cited  the  tenants  had  been  in  possession 
more  than  a  year  when  the  question  arose,  but  having  gone 
into  occupancy  under  an  invalid  lease,  their  yearly  tenancy  was 
held  dependent  upon  a  new  contract,  which  might  be  implied 
from  the  payment  and  acceptance  of  rent,  and  when  once 
created  could  be  terminated  by  neither  party  without  the  con- 
sent of  the  other,  only  at  the  end  of  the  year." 
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The  plaintiff  contends  that  until  the  tenancy  was  terminated 
by  a  notice  from  the  defendant  that  he  intended  at  some  defi- 
nite future  period  to  quit  the  premises,  the  tenancy  and  defend- 
ants liability  to  pay  the  rent  continued.  Now  what  are  the 
relations  between  landlord  and  tenant  in  a  tenancy  for  a  year 
or  from  year  to  year  in  respect  to  the  amount  of  rent  and  the 
duration  of  the  term  or  of  the  cessation  of  tenant's  liability  to 
pay  rent  ?  The  rate  of  rent  is  that  specified  in  the  lease  for 
a  year  or  in  the  void  lease.  When  the  term  expires  in  a  valid 
lease,  at  a  fixed  and  defined  period,  or  when  the  term  is  for 
one  year  by  reason  of  the  lease  being  void  under  the  statute  of 
frauds  and  occupation  for  that  period,  no  notice  to  quit  is 
necessary.  When  the  parties  have  agreed  in  the  lease  or  the 
law  has  fixed  the  period  of  the  termination  of  the  tenancy,  it 
would  be  a  work  of  simple  supererogation  to  give  such  notice. 
Hence  where  the  duration  of  the  terra  is  fixed,  there  is  no  rule 
nor  any  reason  for  a  rule,  requiring  any  notice  to  quit  to  be 
given.    (§  107,  Me  Adam,  Landlord  and  Tenant,  and  cases  cited.) 

In  tenancies  for  a  term  fixed  by  the  lease  or  by  law  for  the 
want  of  a  valid  lease  as  to  the  term,  the  rights  of  the  parties 
are  determinate.  The  landlord  in  such  lease  has  the  right  of 
an  election.  He  may,  if  the  tenant  does  not  vacate  the 
premises  at  the  end  of  the  term,  treat  him  as  a  wrong  doer  and 
bring  ejectment  or  take  summary  proceedings  under  the 
statute  to  remove  him  from  the  premises  and  he  is  not  required 
before  doing  so  to  serve  the  tenant  with  any  notice  to  quit 
(Park  v.  Castle,  19  How.  Pr.  29  and  the  cases  there  cited),  or 
the  landlord  may  waive  his  right  to  the  immediate  possession 
and  the  wrong  of  the  tenant  in  remaining  beyond  the  expira- 
tion of  the  term  and  recover  of  him  the  rent  for  another  year, 
for  the  tenant  by  remaining  over  has,  by  implication,  become 
a  tenant  for  another  year  from  the  expiration  of  his  term. 
(§  21,  McAdam  L.  &  T.,  citing  Schuyler  v.  Smith,  51  N.  Y. 
309  ;  Mack  v.  Burt,  5  Hun,  28  ;  Conway  v.  Starkweather,  1 
Denio,  113.)  So  absolute  is  the  implication  from  holding  over 
for  a  few  days  only,  of  a  hiring  for  another  year,  that  the 
tenant  will  not  be  excused  from  the  payment  of  rent,  even 
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where  he  gave  the  landlord  notice  before  the  end  of  the  term 
that  he  did  not  intend  to  hire  for  another  year  and  had  hired 
other  premises  which  would  be  ready  for  his  occupancy  in  a 
few  days.  {Schuyler  v.  Smith,  supra.)  A  good  illustration 
of  this  rule  is  to  be  found  in  the  judgments  put  in  evidence  in 
this  case  where  the  plaintiflE  herein  recovered  the  rent  of  the 
entire  year,  although  the  defendants  had  removed  from  the 
premises  with  the  knowledge  of  the  plaintiff  nine  months 
before  the  end  of  the  year  for  which  the  plaintiff  recovered 
the  rent.  At  the  end  of  the  year  thus  hired  by  implication, 
the  rights  and  the  remedies  which  existed  at  the  end  of  the 
former  term  are  again  revived.  Those  rights  are,  as  we  have 
seen,  that  the  landlord  may  remove  the  tenant  without  notice 
and  the  tenant  may  quit  the  possession  without  giving  the 
landlord  any  notice  of  his  intention  to  do  so.  (§  110,  McAdam 
L.  &  T.  ;   I* ark  v.  Castle  and  the  other  cases  above  cited.) 

In  Ludington  v.  Garloch  (29  N.  Y.  S.  K.  600)  it  was  held  in  a 
case  of  a  lease  from  month  to  month  and  the  tenant  held  over, 
that  the  tenant  who  vacated  the  premises  at  the  end  of  a  sub- 
sequent month  and  gave  the  agent  of  the  landlord  notice  of 
that  fact  and  left  the  keys  with  him,  that  the  tenant  was  no 
longer  liable  for  the  rent  of  the  premises.  That  case  is  analo- 
gous to  this  in  all  respects,  except  that  was  a  tenancy  from 
month  to  month  and  this  is  a  tenancy  from  year  to  year.  In 
that  case  the  tenant  paid  during  the  time  of  the  occupancy 
and  quit  at  the  end  of  the  month.  In  the  case  at  bar  the 
defendant  did  not  quit  the  possession  at  the  end  of  the  year  as 
it  had  the  right  to  do  and  was,  therefore,  compelled  to  pav  for 
nine  months  after  it  quit  the  premises,  because  it  did  not*  quit 
the  premises  at  the  end  of  the  year,  but  occupied  them  three 
months  beyond  the  end  of  a  year. 

It  is  quite   apparent  from  the  cases  above  cited  that   tl 
necessity  or  occasion  for  the  service  of  a  notice  to  quit         ^ 
the   part  of  the  landlord  or  tenant,  has  no  appljcat'        ^^ 
tenancy  which  terminates  at  a  fixed  period.     It  is      i    -  a 

where  the  end  of  the  term  is  not  fixed,  as  in  tena     " "  ***  *  **  * 
or  at  sufferance,  that  the  landlord  is  required  }     V**  **  w*^ 
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bringing  ejectment  or  summary  proceedings  to  recover  posses- 
sion from  a  tenant  to  give  notice  to  quit.  (2  R.  S.  5,  §  2S ; 
1  id.  745,  §  7.)  Those  statutes  are  evidently  based  upon  that 
theory.    (Park  v.  Castle,  siipra.) 

I  find  no  case,  and  upon  principle  I  should  not  expect  to 
find  a  case,  holding  that  it  was  not  the  right  of  the  tenant  to 
leave  the  premises  at  the  end  of  the  term  or  requiring  him 
to  give  the  landlord  in  such  case  a  notice  of  his  intention  to 
quit  the  premises. 

We  have  before  seen  in  Park  v.  Castle  (supra\  and  the 
other  cases  cited,  that  in  such  case  the  landlord  is  not  bound 
to  give  the  tenant  notice  to  leave  even  for  the  purpose  of 
instituting  summary  proceedings  to  recover  possession  of  the 
premises. 

If  such  is  the  case  in  respect  of  the  landlord,  why  should  it 
not  be  so  as  to  the  tenant  ?  Their  rights  and  duties  are  cor- 
relative or  reciprocal. 

My  conclusion  is  that  the  defendant  in  this  case  had  the  right 
to  quit  the  premises  at  the  end  of  any  year  from  the  first  day 
of  May  without  giving  the  plaintiff  any  notice  of  his  intention 
to  do  so. 

The  only  object  of  such  notice  must  be  to  inform  the  land- 
lord that  the  relation  of  landlord  and  tenant  was  to  cease  and 
thereafter  the  landlord  would  be  at  liberty  to  repossess  the 
premises  and  to  lease  them  to  another.  If  the  law  requires 
any  notice  it  has  prescribed  no  form  for  it.  (70  N.  T.  187, 
supra.) 

Any  notice,  therefore,  which  in  a  reasonable  manner  con- 
veyed information  to  the  landlord  that  the  tenant  would  cease 
to  be  such,  would  suffice  for  that  purpose. 

Assuming,  without  deciding,  that  the  landlord  was  entitled 
to  six  months  or  any  other  period  of  notice  of  an  intention  to 
terminate  the  tenancy  at  the  end  of  the  then  current  year,  viz., 
May  I,  1886,  would  not  the  tender  of  the  premises,  the  quit- 
ting of  the  possession  on  the  1st  day  of  August,  1885,  the 
hiring  and  actual  occupation  of  other  premises  and  without 
any  re-entry  and  a  flat  refusal  to  pay  rent  subsequent  to  that 
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date,  and  the  interposition  of  a  verified  answer  in  an  action 
to  recover  such  rent  by  the  defendant,  that  he  had  been 
evicted  from  the  premises  by  the  conduct  and  permission  of 
the  landlord,  answer  the  purposes  and  objects  of  such  notice  ? 
He  must  be  a  very  dull  landlord  indeed  that  could  not  derive 
from  such  facts  some  degree  of  knowledge,  or  at  least  a  very 
suggestive  hint  that  the  defendant  intended  to  terminate  its 
tenancy  and  at  the  earliest  practicable  moment. 

The  conclusion  we  have  reached  renders  any  special  refer- 
ence to  the  effect  of  the  judgments  recovered  by  plaintiff 
against  the  defendant  for  the  rent  of  the  year  ending  May  1, 
1886,  unnecessary.  Those  judgments  simply  accord  with  the 
result  we  have  reached  aside  from  their  consideration  and  that 
is,  that  the  defendant  was  liable  for  the  rent  of  the  year  ending 
May  1,  1886,  at  which  time  the  lease  terminated  and  the 
defendant  had  the  right  to  quit  the  premises. 

It  certainly  cannot,  in  the  view  we  have  taken,  be  reason- 
ably contended  that  the  judgments  not  only  determined  the 
liability  of  defendant  to  pay  the  rent  for  the  year  specified  in 
the  complaint,  but  also  for  subsequent  years  in  an  indefinite 
future. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 


Asa  W.  Parker,  Respondent,  v.  Theresa  B.  Collins  et  al., 

Appellants. 

A  married  woman  presumptively  is  not  chargeable  with  any  arrangement 
made  by  her  husband  in  her  absence,  in  respect  to  the  purpose  for  which 
a  mortgage  upon  her  separate  real  estate  is  given,  other  than  such  as 
is  imported  by  its  terms,  although  the  husband  has  the  mortgage  in  his 
possession  and  delivers  it  to  the  mortgagee. 

In  an  action  to  foreclose  a  mortgage  executed  by  defendant  C,  a  married 
woman,  which  by  its  terms  was  to  secure  the  payment  of  a  sum  stated 
according  to  the  accompanying  bond,  it  appeared  that  C.  executed  the 
mortgage  to  raise  funds  to  enable  her  to  proceed  in  the  erection  of  houses 
upon  the  mortgaged  premises.  J.  the  mortgagor's  husband  had  charge 
Sickels  —Vol.  LXXXIL        24 
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of  the  work  and  had  purchased  materials  therefor  of  the  firm  of  H.  &  D. 
on  his  wife's  behalf.  The  mortgage  after  its  execution,  was  given  to  J.  to 
deliver  to  the  mortgagee.  The  referee  found  that  at  the  time  the  mort- 
gage was  drawn  it  was  agreed  between  J.  and  said  firm  in  the  presence 
of  plaintiff,  the  mortgagee,  that  there  was  due  the  firm  $5,000  and  that 
relying  upon  such  agreement  plaintiff  purchased  the  claim,  paying  the 
amount  so  fixed,  and  took  an  assignment  thereof,  J.  agreeing  as  agent 
for  his  wife  that  said  sum  should  be  a  part  of  the  sum  secured  by  and 
included  in  the  mortgage.  The  referee  also  found  there  was  due  H.  &  D. 
at  the  time  of  said  arrangement  only  $3,920.76.  Held,  that  it  was  not 
within  the  scope  of  J.'s  authority  as  his  wife's  agent  to  adjust  the 
amount  due  H.  &  D.  for  the  purposes  of  an  assignment  of  their  claim 
to  plaintiff  and  so  his  wife  was  not  estopped  from  questioning  the  actual 
amount  due,  and  the  adjustment  was  subject  to  review  and  correction; 
that  plaintiff  having  advanced  the  money,  not  to  pay  the  debt,  but  to 
obtain  an  assignment  of  it,  stood  in  the  same  relation  to  her  as  did  his 
assignors  before  the  assignment. 

(Argued  April  21,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28,  1889,  which  affirmed  a  judgment  of  the  County 
Court  of  Kings  county  in  favor  of  the  plaintiff,  entered  upon 
the  report  of  a  referee. 

Horace  Graves  for  appellants.  The  property  could  not  be 
bound  in  the  way  described  to  the  payment  of  the  alleged 
indebtedness  to  Hobby  &  Doody.  (Sawyer  v.  Wayne,  6  X.  Y. 
S.  R  745  ;  Will  tarns  v.  Gillies,  75  X.  Y.  197  ;  JiitchY.  Smith, 
82  id.  627;  Bid  ford  v.  Menier,  1()7  id.  490;  32  Penn.  St. 
493  ;  27  Ind.  309.)  The  possession  of  the  mortgage  by  Mr. 
Collins,  did  not  raise  a  presumption  that  Mrs.  Collins  had  rati- 
fied the  alleged  agreement.  (Carver  v.  Wilson,  47  X.  Y.  673  ; 
Smith  v.  Fellow*,  9  J.  &  S.  49;  Bank  of  Albion  v.  Burns, 
46  X.  Y.  470 ;  Taylor  v.  Iloey,  4  J.  &  S.  40G ;  Harrison  v. 
Burlingame,  48  Hun,  312.)  If  Mrs.  Collins  owed  anything 
to  Hobby  &  Doody,  the  debt  was  not  more  that  $2,988.51. 
The  land  could  not  be  bound  for  a  greater  sum  than  she  actually 
owed.  (Jfatthetrs  v.  Coe,  49  X.  Y.  57;  Deeringw  Starr,  27 
X.  Y.  S.  E.  961.) 
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E.  G.  Nelson  for  respondent.  The  evidence  clearly  shows 
that  Mr.  Collins  had  the  power  and  authority  to  adjust  this 
indebtedness  of  Theresa  B.  Collins  to  the  firm  of  Hobby  & 
Doody,  and  to  stipulate  to  secure  the  payment  of  the  same  in 
the  manner  and  as  the  same  was  done  in  this  case.  (Story  on 
Agency,  §§  58-97,  101,  106.)  Whether  Mr.  Collins  had  the 
authority  or  not  to  bind  the  real  estate  of  Mrs.  Collins  is  imma- 
terial. (  Worrell  v.  Munn,  5  N".  Y.  229.)  As  respects  third 
persons,  the  act  of  an  agent,  though  in  abuse  or  excess  of  his 
authority,  if  within  the  general  scope  of  the  business  he  was 
employed  to  transact,  is  binding  upon  his  principal.  (E.  N. 
Y.  <&  J.  R.  R.  Co.  v.  LightaU,  6  Eobt.  407 ;  36  Hun,  481 ; 
5  Abb.  [N.  S.]  458.) 

Bradley,  J.  The  action  was  brought  to  foreclose  a  mort- 
gage made  by  the  defendants  Collins  to  the  plaintiff  to  secure 
by  its  terms  the  payment  on  demand  of  twenty-two  thousand 
dollars  according  to  the  condition  of  a  bond  made  by  the 
mortgagors  of  date  April  13, 1888.  The  purposeof  the  mort- 
gage was  to  raise  money  to  enable  the  defendant  Theresa  B. 
Collins,  to  proceed  in  the  erection  of  houses  upon  the  mortgaged 
premises  of  which  she  had  the  title.  The  plaintiff  advanced 
to  the  defendant  only  three  hundred  and  fifty  dollars  in  money. 
Mrs.  Collins  afterwards  conveyed  the  premises  to  the  defend- 
ant Tilney.  The  plaintiff  claimed  and  the  referee  found  that 
the  amount  of  the  principal  sum  secured  by  and  due  on  the 
mortgage  was  five  thousand  three  hundred  and  fifty  dollars, 
and  the  controversy  relates  to  the  claim  of  the  five  thousand 
dollars.  The  defendant,  Jeremiah  J.  Collins,  was  the  husband 
of  Theresa,  and  as  her  agent,  had  charge  of  the  work  of  con- 
struction on  these  and  other  premises  of  houses,  which  had,  at 
the  time  the  mortgage  was  made,  progressed  to  considerable 
extent,  and  for  that  purpose  he  had  on  Iter  behalf  purchased 
materials  from  Hobby  &  Doody.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  prove  that  at  the  time  the  mortgage 
was  prepared  at  the  office  of  the  plaintiff  the  amount  then 
due  from  Mrs.  Collins  to  them  was  agreed  upon  between  her 
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husband  and  Mr.  Doody  as  five  thousand  dollars,  and  it 
was  then  understood  it  should  be  paid  by  the  plaintiff  or 
an  assignment  of  it  taken  by  him  from  Hobby  &  Doody,  and 
that  such  sum  should  be  a  part  of  the  amount  secured 
by  the  mortgage.  This  was  contradicted  by  the  evidence 
of  the  husband,  and  the  referee  found  that  on  the  thir- 
teenth day  of  April,  in  the  presence  of  the  plaintiff,  it  was 
mutually  agreed  between  the  defendant  Jeremiah  J.  Collins, 
as  the  agent  of  his  wife,  and  Doody  that  there  were  due  his 
firm  of  Hobby  &  Doody  from  the  wife  five  thousand  dollars ; 
that  the  plaintiff,  relying  upon  such  agreement,  purchased 
from  that  firm  their  claim  against  her  and  paid  them  therefor 
five  thousand  dollars  ;  that  on  that  day  it  was  agreed  between 
the  plaintiff  and  Mr.  Collins,  as  agent  for  his  wife,  that  the 
plaintiff  should  make  to  her  a  loan  of  $22,000  to  be  secured 
by  her  bond  and  a  mortgage  upon  the  premises,  the  amount  to 
be  advanced  as  the  buildings  progressed,  except  as  to  the  five 
thousand  dollars  assigned  to  the  plaintiff  by  Hobby  &  Doody, 
which  should  be  part  of  and  included  in  the  consideration  of 
the  bond  and  mortgage  ;  and  that  pursuant  to  such  agreement 
the  bond  and  mortgage  were  on  that  day  prepared.  They 
were  on  the  same  day  executed  by  the  defendants  Collins  and 
delivered  to  the  plaintiff.  The  defendant,  Mrs.  Collins,  was 
not  personally  present  at  the  time  such  agreements  were  made, 
and  so  far  as  appears  had  no  knowledge  of  them  at  the  time 
she  executed  the  mortgage.  And  presumptively  she  was  not 
chargeable  with  any  arrangement  made  by  her  husband  in 
respect  to  the  purpose  for  which  the  mortgage  was  given  other 
than  such  as  was  imported  by  its  terms.  (Gilbert  v.  Deshon, 
107  K  Y.  324;  Graver  v.  Wtihon,  14  Abb.  [K  S.]  374;  47 
N.  Y.  673;  Bank  of  Albion  v.  Burns,  46  id.  170  ;  Smith  v. 
Fellows,  9  J.  &  S.  36.) 

The  mortgage  purported  to  have  been  given  to  secure  the 
payment  of  a  sum  certain  which  Mrs.  Collins  had  by  the  bond 
undertaken  to  pay  the  plaintiff.  And  the  husband  without 
some  authority  from  her  to  do  so,  could  not  by  having  the 
possession  of  the  mortgage  and  delivering  it,  charge  by  it  her 
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premises  with  anything  other  than  her  debt.  She  testified  on 
the  subject  that  she  signed  the  mortgage  with  the  understand- 
ing that  the  money  secured  by  it,  amounting  to  $22,000,  was 
to  be  drawn  as  required  to  finish  the  buildings.  That  evi- 
dently was  substantially  the  purpose  of  the  mortgage,  and  it 
was  intended  to  secure  whatever  up  to  such  sum  should  be 
advanced  on  that  account  by  the  plaintiff.  The  husband  was 
the  agent  of  the  wife  in  attending  to  the  work  of  construction, 
purchasing  and  paying  for  the  materials  and  making  use  of 
her  money  for  that  purpose. .  And  in  that  agency  was  the 
authority  to  settle  with  parties  who  had  performed  work  upon 
or  furnished  materials  for  the  buildings  and  adjust  the  amount 
due  them  from  the  wife.  (Anderson  v.  Coonley,  21  Wendell, 
279.)  This  is  what  the  referee  found  he  did  with  Hobby  & 
Doody.  The  payment  of  the  amount  due  them  may  be  treated 
as  within  the  purpose  for  which  the  husband  was  authorized 
to  raise  money  upon  the  mortgage ;  and  if  the  plaintiff  had 
upon  the  adjustment  of  the  amount  owing  to  those  parties 
advanced  it  at  the  request  of  the  husband  as  the  agent  of  his 
wife  it  would  have  fairly  been  within  the  security  contem- 
plated by  the  execution  of  the  mortgage.  But  is  that  the 
situation  presented  by  the  evidence  and  findings  of  fact  ? 
This  inquiry  is  rendered  material  by  the  finding  of  the  referee 
that  the  amount  then  actually  due  from  the  plaintiff  to  Hobby 
&  Doody  was  only  three  thousand  nine  hundred  and  twenty 
dollars  and  seventy-six  cents.  The  plaintiff  did  not  advance 
the  money  to  pay  the  debt  due  to  them,  but  advanced  it  to 
obtain  an  assignment  of  their  claim  to  himself  pursuant  to 
arrangement  with  the  husband.  It  was  not  within  the  scope 
of  authority  of  the  latter  as  the  agent  of  his  wife  to  adjust  the 
amount  due  those  persons  for  the  purposes  of  an  assignment  of 
their  claim  to  the  plaintiff  and,  therefore,  the  wife  was  not 
estopped  from  questioning  the  actual  amount  due  upon  it. 
(Bickford  v.  Menier,  107  N.  Y.  490.)  The  plaintiff,  having 
advanced  the  money  not  to  pay  the  debt,  but  to  obtain,  which 
it  seems  he  did,  an  assignment  of  it,  stood  in  the  same  relation 
to  Mrs.  Collins  in  respect  to  the  claim  as  had  his  assignors 
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before  the  transfer  to  him ;  and  it  was  subject  to  the  like 
inquiry  by  her  into  the  amount  due  upon  it,  as  if  it  still  had 
been  held  by  them.  The  adjustment  of  it  with  them  by  the 
husband  at  a  specific  sum  it  seems,  was  erroneously  made  and 
was  subject  to  review  and  correction. 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event, 
unless  the  plaintiff  stipulate  to  deduct  from  the  recovery  one 
thousand  and  seventy-nine  -ft^  dollars  and  interest,  upon  the 
sum  so  deducted,  from  April  13,  1SS8,  and  in  that  case  the 
judgment  be  so  modified  and  as  modified  affirmed  without  costs 
in  this  court  to  any  party. 

All  concur. 

Judgment  accordingly. 


Jesse  Yaw,  Claimant,  Appellant,  v.  The  State  of  New 
York,  Respondent. 

The  year  within  which,  under  the  provisions  of  the  Revised  Statutes 
(1  R.  S.  226,  §  49),  a  claimant  for  damages  for  premises  that  shall  have 
been  appropriated  to  the  use  of  a  canal  is  required  to  file  his  claim  or 
be  forever  barred  from  recovering  compensation  does  not  begin  to  run, 
as  to  lands  permanently  appropriated,  until  the  quantity  taken  has  been 
determined  by  the  officers  of  the  state  and  its  boundary  lines  described  on 
the  maps  they  are  authorized  to  make  and  file,  or  marked  on  the  ground 
by  monuments  in  such  a  manner  that  the  owner  has  the  means  of  ascer- 
taining the  quantity  and  boundaries. 

As  to  lands  temporarily  taken,  the  statute  does  not  begin  to  run  until  the 

state  has  ceased  to  use  the  lands. 
♦Where,  therefore,  a  decision  of  the  Board  of  Claims  awarding  nothing  on 
a  claim  filed  in  January,  1871,  for  lands  permanently  and  temporarily 
appropriated  by  the  state  in  1867,  on  the  ground  that  the  Statute  of 
Limitations  was  a  bar,  contained  no  description  of  the  land  appropriated, 
and  did  not  state  the  facts  as  required  by  statute  (£§  4,  8,  11  f  chap.  205, 
Laws  of  1883,  as  amended  by  chap.  60,  Laws  of  1884),  and  the  evidence 
did  not  show  how  much  land  the  state  claimed  to  have  appropriated, 
either  permanently  or  temporarily,  and  it  appeared  that  the  lines  show- 
ing the  permanent  appropriation  were  first  partially  established  in  1868, 
but  not  completed  until  in  1§70,  and  it  did  not  appear  when,  if  ever, 
the  lines  were  established  on  the  claimant's  land,   but  it  appeared 
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that  the  construction  of  the  canal  was  still  in  progress  at  the  time  of  the 
hearing  upon  the  claim,  luld,  the  evidence  failed  to  show  that  the 
quantity  of  land  permanently  appropriated  had  been  determined  and 
described  or  marked  out.  or  that  the  state  had  ceased  to  occupy  the 
land  temporarily  appropriated  for  more  than  a  year  before  the  filing  of 
the  claim ;  and  so,  that  the  award  was  erroneous. 

(Argued  April  20,  1891;  decided  June  2,  1891.) 

Appeal  from  an  award  of  the  Board  of  Claims  dismissing 
the  proceedings  and  awarding  nothing  for  lands  appropriated 
by  the  state  for  the  construction  of  the  new  Oneida  Lake 
canal,  on  the  ground  that  the  right  to  recover  damages  is  barred 
by  the  Statute  of  Limitations. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

M. «/.  Shoecraft  for  appellant  The  Statute  of  Limitations 
is  not  a  bar  to  a  recovery  by  claimant.  (Laws  of  1836,  chap. 
287 ;  Laws  of  1866,  chap.  836.)  Before  the  state  can  plead 
the  Statute  of  Limitations  so  as  to  bar  claimant's  right  to 
damages  sustained  by  reason  of  appropriating  his  land  for 
canal  purposes,  it  must  comply  with  the  statute  in  reference 
to  making,  certifying,  approving  and  filing  maps  of  the  Oneida 
Lake  canal,  as  required  by  law,  in  the  comptroller's  office  or 
auditor's  office  since  1841,  and  in  the  county  clerk's  office  of 
the  county  in  which  said  canal  is  located.  (Laws  of  1837, 
chap.  451,  §  6  ;  81  K  Y.  21 ;  15  Barb.  627.)  When  to  a  just 
claim  against  the  state  the  only  defense  interposed  is  the  Statute 
of  Limitations,  it  should  at  least  establish  that  defense  both  on 
the  law  and  the  fact  with  reasonable  clearness  and  certainty. 
(Corkings  v.  Stale,  99  K  Y.  491,  492.)  It  was  contended 
before  the  appraisers  and  also  before  the  present  Court  of 
Claims,  that  the  statute  in  reference  to  making  and  filing  maps, 
as  above  stated,  did  not  apply  to  this  and  the  other  similar 
cases,  for  the  reason  that  while  the  state  did  divide  claimant's 
farm  in  the  construction  of  said  canal,  cutting  it  in  two  pieces 
or  parte,  it  only  took  a  strip  of  land  through  the  centre  and 
not  having  taken  all  the  land,  on  the  one  or  the  other  side  of 
the  canal,  leaving  land  on  both  sides  of  the  canal  belonging  to 
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the  claimant,  that,  therefore,  the  case  did  not  come  within  the 
statute  requiring  maps  to  be  made  and  filed  as  aforesaid.  It 
is  respectfully  submitted  that  such  a  construction  of  the  statute 
is  quite  too  narrow,  and  evades  the  true  intention  of  the  stat- 
ute.    {Marie  v.  State,  97  N.  Y.  572.) 

John  W.  Hogan,  Deputy  Attorney-General,  for  respondent. 
The  appeal  from  the  order  denying  the  application  to  amend 
the  claim  will  not  be  entertained  by  this  court.  (Laws  of  1883, 
chap.  205,  §  10 ;  Chapin  v.  State,  117  K  Y.  511 ;  Speers  v. 
Mayor y  etc.,  72  id.  442.)  The  act  of  1870  has  no  application 
whatever  with  reference  to  the  right  of  the  claimant  to  recover 
from  the  state,  but  his  rights  were  determined  by  the  Revised 
Statutes.  {Marks  v.  State,  97  N.  Y.  572 ;  Benedict  v.  State, 
120  id.  228 ;  Stewart  v.  State,  105  id.  254 ;  Ilecock  v.  Slate, 
Id.  246 ;  Laws  of  I860,  chap.  836.)  The  claim  filed  herein 
was  barred  by  the  Statute  of  Limitations,  created  by  the  pro 
visions  of  the  Revised  Statutes  cited,  and  the  Board  of  Claims 
was  without  jurisdiction  to  make  an  award  in  favor  of  claimant. 
{Lewi*  v.  State,  96  N.  Y.  71 ;  Laws  of  1867,  chap.  934;  Rex- 
ford  v.  Knight,  11  N.  Y.  312  ;  Baker  v.  Johnson,  2  Hill,  342  ; 
Turrell  v.  Norman,  19  Barb.  263  ;  People  v.  Hay  den,  6  Hill, 
359;  Birdsall  v.  Vary,  66  How.  Pr.  358;  Ten  Broeck  v. 
SheriU,  71  N.  Y.  276  ;  mitney  v.  SUite,  96  id.  240 ;  Elbridge 
v.  City  of  Binghamton,  120  id.  309  ;  Millard  v.  Chapin,  104 
id.  102  ;  Marks  v.  State,  97  id.  580.) 

Follett,  Ch.  J.  Prior  to  February  8, 1878,  the  date  of  the 
appointment  of  the  first  superintendent  of  public  works,  the 
board  of  canal  commissioners  had  the  general  care  and  super- 
intendence of  the  canals  of  this  state;  with  power  to  appropri- 
ate, permanently  or  temporarily,  lands  necessary  for  their 
construction  or  maintenance.  (Const,  art.  5,  §  3,  as  amended 
in  1876 ;  1  R.  S.  220,  g§  9,  16.) 

The  construction  of  the  new  Oneida  Lake  canal  was  author- 
ized by  chapter  934  of  the  Laws  of  1867,  pursuant  to  which 
it  was  afterwards  built,  and  in  the  course  of  its  construction 
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the  state  permanently  appropriated  about  eight  acres,  and 
temporarily  appropriated  about  twelve  acres  of  the  claimant's 
land,  for  which  no  compensation  has  been  made.  On  the  30th 
of  January,  1871,  the  claimant  filed  his  claim  for  damages, 
which  was  tried  by  the  board  of  canal  appraisers,  which 
awarded  the  claimant  nothing,  on  the  ground  that  the  Statute 
of  Limitations  was  a  bar.  On  an  appeal  to  the  canal  board  a 
rehearing  was  awarded,  which  was  had  before  the  Board  of 
Claims,  pursuant  to  chapter  205  of  the  Laws  of  1883,  which 
disallowed  the  claim  and  dismissed  the  proceedings  by  an 
order  entered  May  5,  1886,  upon  the  ground  that  the  claim 
was  barred  by  the  Statute  of  Limitations,  from  which  order  an 
appeal  to  this  court  was  taken. 

The  record  which  we  are  called  on  to  review  is  a  very 
unsatisfactory  one.  The  statute  regulating  the  practice  of  the 
Board  of  Claims  provides :  "  Upon  the  hearing  of  all  claims 
before  the  board,  the  rule  of  evidence  now  prevailing  in  the 
courts  of  record  of  this  state  shall  be  observed,  and  the  practice 
upon  such  hearing  of  claims  and  taking  appeals  from  the  final 
order  or  award  made  therein  shall  conform,  as  near  as  may  be, 
to  the  practice  now  prevailing  in  the  Supreme  Court  of  this 
state,  upon  the  trial  of  actions  and  upon  appeal."  (Chap.  205, 
Laws  1883,  §  11,  as  amended  by  chap.  60,  Laws  1884.)  Under 
this  statute  decisions  of  the  Board  of  Claims  should  be  in 
writing,  signed  by  all  or  a  majority  of  the  commissioners,  and 
separately  stating  the  facts  found  and  the  conclusions  of  law, 
pursuant  to  the  practice  in  the  Supreme  Court,  as  prescribed 
by  sections  1010  and  1022  of  the  Code  of  Civil  Procedure. 
Again,  the  eighth  section  of  chapter  205  of  the  Laws  of  1883, 
provides : "  §  8.  On  the  termination  of  a  hearing  before  the  board 
of  claims,  the  commissioners,  or  any  two  of  them,  shall  make 
and  assign  (sign)  the  award  of  the  board,  which  shall  contain 
the  names  of  the  persons  interested,  the  names  of  the  attorneys, 
if  any,  who  appeared  for  the  claimant,  or  by  whom  the  claim 
was  made,  the  amount  allowed  the  claimant,  if  any,  and  if  it 
be  a  case  where  the  state  seeks  to  appropriate  or  has  appro- 
priated lands  for  public  use,  a  description  by  metes  and  bounds 
Sickbls  —Vol.  LXXXIL        25 
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of  the  land  appropriated  and  for  which  the  award  is  made, 
and  what  amount,  if  any,  the  board  has  deducted  from  the 
claim  for  claims  of  the  state  against  the  claimant,  or  payments, 
an  entry  of  which  shall  be  made  in  detail  by  the  clerk  of  said 
board  in  the  book  kept  by  him  for  that  purpose,  which  entry 
shall  be  signed  by  the  commissioners  making  such  award." 

The  final  order  or  award  contains  no  description  of  the 
lands  appropriated,  nor  does  it  show  what  facts  were  deemed 
to  be  established  by  the  evidence,  nor  is  it  signed  by  any  of 
the  commissioners,  and  this  court  is  compelled  to  decide  this 
appeal  by  an  examination  of  the  evidence,  which  is  far  from 
giving  a  satisfactory  account  of  the  proceedings  taken  by  the 
state,  when  taken,  or  how  much  land  the  state  claims  to  have 
appropriated,  either  permanently  or  temporarily. 

It  appears  that  October  23,  1867,  it  was  resolved  by  the  con- 
tracting board  to  build  a  new  canal  on  a  line  laid  down  on  the 
map  theretofore  prepared  and  then  exhibited  by  the  state 
engineer  and  surveyor,  and  December  18,  1807,  the  construc- 
tion of  the  canal  was  let.  The  lines  showing  the  permanent 
location  of  the  land  taken  for  its  construction  were  partly 
established  and  marked  on  the  ground  by  stakes  in  1868,  but 
this  work  was  not  completed  until  1870.  It  does  not  appear 
when,  if  ever,  the  lines  were  established  on  the  claimant's 
farm.  The  work  of  constructing  the  canal  was  begun  in  May, 
1868  ;  was  continued  until  October  or  December  of  that  year, 
when  it  was  suspended ;  was  recommenced  in  June,  1S74-,  and 
continued  until  January,  1875,  when  it  was  suspended  for  a 
time ;  was  afterwards  resumed,  and  was  in  progress  at  the  time 
of  the  hearing  of  this  claim  by  the  board  of  canal  appraisers 
in  September,  1877. 

We  think  the  year  within  which  the  claimant  was,  by  the 
forty-ninth  section  of  article  first,  title  nine,  chapter  nine  of 
the  first  part  of  the  Revised  Statutes  (1  R.  S.  226,  §  49), 
required  to  file  his  claim  or  be  forever  barred  from  recovering 
compensation,  does  not  begin  to  run,  as  to  lands  permanently 
appropriated,  until  the  quantity  lias  been  determined  by  the 
officers  of  the  state  and  its  boundary  lines  described  on  maps 
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which  they  are  authorized  to  make  and  file,  or  marked  on  the 
ground  by  monuments  in  such  a  manner  that  the  owner  had 
the  means  of  ascertaining  the  quantity  and  boundaries  of  the  land 
to  be  taken.  The  case  does  not  show  that  the  state  described 
the  lands  which  it  proposed  to  appropriate,  or  that  it  described 
the  boundaries  on  the  ground  a  year  before  the  claimant  filed 
his  claim.  As  before  6tated,  it  appears  that  the  exterior,  or 
blue  lines,  were  not  all  established  until  some  time  in  1870 ; 
there  is  nothing  in  the  evidence  warranting  the  board  in  infer- 
ring that  such  work  was  completed  before  January  thirtieth 
of  that  year.  As  to  the  land  temporarily  taken,  the  statute 
did  not  begin  to  run  against  the  claimant  until  the  state  had 
ceased  to  use  it ;  for  until  that  time  the  claimant  could  not 
ascertain  the  extent  of  his  damages,  or  the  length  of  time 
which  he  would  be  deprived  of  its  use.  There  is  nothing  in 
the  case  justifying  the  conclusion  that  the  state  had  ceased  to 
occupy  the  lands  temporarily  taken  for  more  than  a  year  prior 
to  the  date  of  filing  the  claim  ;  on  the  contrary,  the  undisputed 
evidence  is,  that  the  work  of  construction  was  not  completed 
until  long  after  the  claim  was  filed.  The  language  of  the 
Court  of  Appeals  in  Corking*  v.  State  (99  K  Y.  491,  499),  is 
particularly  applicable  to  this  case.  It  was  there  said :  "  When 
the  state,  to  a  just  claim  such  as  this  is  found  to  be,  has  no  better 
or  other  defense  than  the  Statute  of  Limitations,  it  should  at 
least,  both  upon  the  law  and  the  facts,  establish  that  defense 
with  reasonable  clearness  and  certainty." 

The  award  should  be  reversed  and  a  rehearing  granted 
before  the  Board  of  Claims,  with  costs  to  abide  the  event. 

All  concur. 

Award  reversed  and  rehearing  granted. 
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John  C.  Onderdonk,  Appellant,  v.  Andrew  J.  Onderdonk 
et  al.,  Respondents. 

The  will  of  O.  expressly  disinherited  his  son  J. ;  after  creating  various 
trusts  and  giving  certain  specific  legacies,  it  contained  a  provision 
imposing  many  conditions  upon  the  beneficiaries  and  making  the  execu- 
tors sole  judges  of  their  performance.  Following  this  was  a  residuary 
clause  which  created  certain  trusts  and  made  a  valid  disposition  of  the 
residuary  estate.  Said  clause  terminated  as  follows:  "My  further  will 
is  that  all  my  property  not  herein  otherwise  legally  disposed  of,  and  any 
gifts,  bequests  or  devises  which  are  adjudged  invalid,  or  which  fail, 
lapse,  cease,  or  are  forfeited  for  violation  or  non-fulfillment  of  any  con- 
dition precedent  or  subsequent,  or  for  any  cause,  shall  also  pass,  go  over, 
belong  and  be  added  to  this  '  residue,'  and  be  apportioned  and  held  on 
the  same  trusts  aforesaid;  but  if  this  latter  provision  be  illegal,  unlaw- 
ful or  impossible,  the  same  shall  be  distributed,  per  stirpes,  among  my 
first  wife's  complying,  unoffending  descendants."  Following  this  were 
various  other  provisions  and  then  this  clause:  "  It  is  my  will  that  in  case 
any  trust,  bequest,  order,  provision  or  direction  herein  should  be  held 
illegal  or  void,  or  fail  to  take  effect  for  any  reason,  that  no  other  part  of 
this  will  shall  be  thereby  invalidated,  impaired  or  affected,  but  that  this 
my  will  shall  be  construed  and  take  effect  in  the  same  manner  as  if  the 
invalid  direction  or  provision  had  not  been  contained  therein.  And  if 
any  preceding  trust  is  valid  in  substance,  but  its  final  distribution  is  sus- 
pended beyond  the  time  or  lives  limited  by  law,  and  so  far,  is  invalid,  I 
wish  the  trust  not  to  fail  therefor;  but  that  its  duration  be  performed, 
modified  and  limited  during  the  lives,  and  to  the  remotest  period  allow- 
able. If  any  section  contains  both  valid  and  invalid  provisions,  I  wish 
the  invalid  provisions  striken  out  and  the  valid  provisions  to  remain  in 
full  force.  And  where  any  trust  herein  is  made  dependent  on  and  dur- 
ing the  life  of  any  grandchild  or  specified  person,  who  predeceases  me, 
I  wish  the  trust  not  to  thereby  fail;  but  that  my  youngest  grandchild 
living  at  my  death,  be  substituted  as  the  person  on  and  during  whose 
life  such  trust  shall  depend,  continue  and  determine."  In  an  action 
brought  by  J.  to  have  it  adjudged  that  certain  clauses  of  the  will  were 
invalid,  and  that  as  to  the  property  therein  specified,  the  testator  died 
intestate,  held,  that  a  demurrer  to  the  complaint  was  properly  sustained; 
that  the  plaintiff  could  take  nothing  if  the  provisions  complained  of 
should  be  adjudged  invalid,  as  the  clauses  providing  for  the  case  of 
such  invalidity  then  became  operative,  and  made  a  valid  disposition  of 
the  property;  also,  that  there  was  nothing  in  the  residuary  clause  vague, 
uncertain  or  unlawful. 

(Argued  April  22,  1891;  decided  June  2,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  16,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  the  decision  of  the  court  on  trial  at 
Special  Term,  sustaining  a  demurrer  to  the  plaintiff's  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Delo8  Mc Curdy  for  appellant.  It  is  absolutely  essential  to 
the  validity  of  a  trust  in  this  state  that  the  power  conferred 
upon  the  trustee  be  so  defined  and  limited  by  the  testator  that 
the  courts  can  either  compel  or  control  its  exercise,  or  in 
default  of  its  exercise  by  the  trustee,  execute  the  power  by  an 
ordinary  decree  in  equity.  {Levy  v.  Levy,  33  N.  Y.  104; 
Dittage  v.  Greenough,  45  id.  445  ;  Power  v.  Cassidy,  79  id. 
602 ;  Prichard  v.  Thompson,  95  id.  81,  82 ;  In  re  O'llara, 
Id.  418,  419  ;  Holland  v.  AUock,  108  id.  312.)  Trusts  cannot 
be  created  with  a  proviso  that  the  interest  of  the  cestui  que 
trust  shall  not  be  alienated  or  shall  not  be  made  subject  to  the 
claims  of  creditors.  {Hallett  v.  Thompson,  5  Paige,  583 ; 
Bramhall  v.  Ferris,  14  N".  Y.  41 ;  Williams  v.  Thorn,  70  id. 
270 ;  Schettler  v.  Smith,  41  id.  344 ;  Jlawley  v.  James,  16 
Wend.  120  ;  Gott  v.  Cook,  7  Paige,  540 ;  Boynton  v.  Hoyt,  1 
Den.  53  ;  Knox  v.  Jones,  47  N.  Y.  389-397 ;  Shenvood  v. 
Am.  Bible  Soa,  4  Abb.  Ct.  App.  Dec.  233  ;  Downing  v.  Mar- 
shall, 23  K  Y.  366  ;  Owens  v.  Missionary  Soc,  14  id.  380.) 
It  is  contended  that  the  plaintiff  has  no  standing  in  court,  for 
the  reason  that  he  would  have  no  interest  in  the  property  even 
if  the  provisions  of  the  will  disposing  of  it  were  declared 
invalid.  This  proposition,  we  submit,  cannot  be  sustained. 
The  law  is  clear  that  a  testator  who  endeavors  to  dispose  of 
his  property  by  provisions  which  are  declared  to  be  invalid,  as 
to  that  property,  dies  intestate,  and  its  disposition  must  follow 
the  statute  of  distributions.  {Kerr  v.  Dougherty  ^  79  N.  Y. 
327,  344,  345 ;  Stephenson  v.  Ontario,  27  Hun,  380 ;  92  N. 
Y.  432  ;  Ward  v.  Ward,  105  id.  ^8 ;  Wager  v.  Wager,  80  id. 
161.)     The  persons  appointed  executors  of  the  will  are  to  deter- 
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mine  whether  the  conditions  of  the  will  have  been  complied 
with,  and  are  at  the  same  time  the  legatees  and  beneficiaries 
therein  mentioned.  It  is  for  them  to  say  who  shall  partici- 
pate in  the  benefits  of  the  will,  and  who  are  complying  and 
unoffending  descendants,  and  to  pass  upon  the  question  of  their 
compliance  or  non-compliance  with  the  conditions.  They  can 
exclude  any  legatees  and  beneficiaries,  and  so  enlarge  their  own 
benefits.  Such  powers  conferred  upon  executors  where  they 
are  also  beneficiaries  are  not  powers  which  can  be  exercised  by 
a  court  of  equity,  and  are  invalid.  (Moore  v.  Moore,  47 
Barb.  258.)  The  provisions  contained  in  the  will  against  con- 
testing the  same  do  not  apply  to  an  action  for  its  construc- 
tion.    (  Woodward  v.  Jones,  44  Hun,  95.) 

George  W.  Van  Slych  for  respondents.  An  action  for  the 
construction  of  a  will  by  heirs  at  law  and  next  of  kin,  for  the 
sole  purpose  of  having  it  declared  invalid,  will  not  be  enter- 
tained, especially  when  complete  relief  can  be  had  in  the  Sur- 
rogate's Court.  (Horton  v.  CantweU,  108  N.  Y.  225  ;  Weed  v. 
Weed,  94  id.  243 ;  Wager  v.  Wager,  89  id.  101 ;  Chipman  v. 
Montgomery,  63  id.  221  ;  Iligginx  v.  F  T.  Co.,  32  N.  Y.  S. 
R  197;  Anderson  v.  Anderson,  112  X.  Y.  104.)  The  plain- 
tiff has  no  interest  in  the  estate  of  the  testator,  even  if  the 
clauses  designated  in  the  complaint  are  invalid.  (Horton  v. 
CantweU,  108  K  Y.  255 ;  Hiker  v.  Cornwell,  113  id.  115 ;  In 
re  Crossman,  Id.  503 ;  Floyd  v.  Carew,  88  id.  560 ;  In  re 
Benson,  96  id.  449 ;  Cruikshank  v.  Home  for  Friendless,  113 
id.  337 ;  King  v.  Strang,  9  Paige,  94 ;  James  v.  James,  4  id. 
115;  King  v.  Woodull,  3  Edw.  Ch.  79 ;  Banks  v.  Phelan,  4 
Barb.  80;  2  Roper  on  Legacies,  453;  2  Redf.  on  Wills 
[1st  ed.]  115;  Bland  v.  Lamb,  2  J.  &  W.  406;  Reynolds 
v.  Cortwright,  18  Beav.  417,  427.)  The  second  paragraph 
of  the  will  is  not  invalid  and  does  not  unlawfully  suspend 
the  power  of  alienation.  {Monarque  v.  Monarqiie,  80 
K  Y.  320;  Smith  v.  Van  Ostrand,  64  id.  278.)  The 
direction  in  section  29  concerning  accumulations  is  for  a 
period  only  during  the  minority  of  the  beneficiary.     {Pray  v. 


1891.]  Onderdonk  v.  Onderdonk  et  al.  199 

Statement  of  case. 

liegeman,  92  N.  Y.  508 ;  Barbour  v.  DeForrest,  95  id.  16 ; 
Williams  v.  Williams,  8  id.  525,  563.)  The  provisions  con- 
tained in  paragraph  26  of  the  will  providing  against  the 
appropriation  of  the  trust  property  to  or  for  the  debts  of  the 
descendants  are  valid.  {Leggett  v.  Perkins,  2  N".  Y.  296 ;  2 
Story's  Eq.  Juris.  §  1306.)  The  requirements  contained  in 
the  39th  clause  of  the  will  are  not  conditions  precedent.  (2 
Redf.  on  Wills,  303;  22  Tex.  350;  3  Pet  374;  Hill  on 
Trustees,  491,  492;  Wainright  v.  Waterman,  1  Ves.  311; 
Keaty  v.  Burton,  14  id.  434 ;  Wynne  v.  Wynne,  2  Man.  & 
Gr.  8 ;  Weatherhead  v.  Stoddard,  58  Vt.  623,  630  ;  Millard's 
Appeal,  87  Penn.  St  457 ;  Hone  v.  Van  Schaich,  20  "Wend.  564 ; 
Loyd  v.  Branton,  3  Mer.  108 ;  Carson  v.  Carson,  PhilL  [N. 
C.]  Eq.  57  ;  Jarman  on  Wills  l_5th  Am.  Ed.],  516  ;  2  Perry  on 
Trusts,  250 ;  Fox  v.  Fox,  L.  K.  [19  Eq.  Cas.]  286,  290 ;  Har- 
rison v.  Grimwood,  12  Beav.  192 ;  Post  v.  Hover,  33  N".  Y. 
601 ;  Mason  v.  Jones,  2  Barb.  229,  243 ;  Leggett  v.  Perkins, 
2  K  Y.  306 ;  DuBois  v.  Ray,  35  id.  163 ;  In  re  Verplanck, 
91  id.  443 ;  Smith  v.  Edwards,  88  id.  102.)  The  power  given 
to  the  trustees  to  refuse  to  apply  or  pay  over  the  testator's 
property,  under  paragraph  39,  is  valid.  {Power  v.  Cassidy, 
79  N.  Y.  602 ;  Donovan  v.  Von  de  Mark,  78  id.  244 ;  Holden 
v.  Strong,  116  id.  471 ;  JSTiehoUs  v.  Eaton,  91  U.  S.  716;  Col- 
lins v.  Carlisle,  7  B.  Mon.  13,  14 ;  Bull  v.  Bull,  81  Conn. 
47 ;  Weatherhead  v.  Stoddard,  58  Vt.  623,  630 ;  Millard }s 
Appeal,,  87  Penn.  457 ;  Peed  v.  Patterson,  44  N.  J.  Eq.  211, 
220;  Longmire  v.  Broom,  7  Ves.  125;  Eaton  v.  Smith,  2 
Beav.  236 ;  Gower  v.  Mainwaring,  2  Ves.  87 ;  Cochrane  v. 
Paris,  11  Gratt.  348 ;  Bramhall  v.  Ferris,  14  N.  Y.  49,  51 ; 
Hawley  v.  James,  5  Paige,  468 ;  16  Wend.  176  ;  Burns  v. 
Clark,  37  Barb.  496 ;  Bronson  v.  Strouse,  57  Conn.  147 ; 
Leavitt  v.  Beirne,  21  id.  8,  9.)  The  discretion  to  be  exercised 
by  the  trustees  in  executing  the  trust  for  the  benefit  of  the 
testator's  son,  Francis,  is  fully  justified  by  the  law.  (Gott  v. 
Cook,  7  Paige,  536,  539 ;  Mason  v.  Jones,  2  Barb.  229  ;  Leg- 
gatt  v.  Perkins,  2  N.  Y.  296.)  It  is  not  only  lawful,  but  it  is 
the  constant  practice  to  make  beneficiaries  under  a  trust  in  a 
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will  trustees  when  other  trustees  are  also  appointed  to  act  with 
the  beneficiaries.  (Bundy  v.  Butuly,  38  N.  Y.  410  ;  Cheyne 
v.  Poatley,  4  Dem.  492.)  In  the  construction  of  wills,  the 
presumptions  are  in  favor  of,  and  to  uphold  a  will,  rather  than 
to  defeat  the  intention  and  wishes  of  the  testator.  (  Vernon 
v.  Vernon,  53  N.  Y.  361 ;  43  Hun,  14.) 

Haight,  J.  This  action  was  brought  to  have  certain  pro- 
visions of  the  will  of  the  late  Horatio  G.  Onderdonk  adjudged 
invalid,  unlawful,  indefinite,  uncertain,  void  and  of  no  effect, 
and  that  as  to  the  property  therein  mentioned,  Horatio  G. 
Onderdonk  died  intestate,  and  that  the  whole  thereof  vested 
in  the  plaintiff  and  the  other  heirs  at  law  and  next  of  kin  of 
said  deceased. 

The  complaint,  among  other  things,  in  substance  alleges  that 
Horatio  G.  Onderdonk,  late  of  Manhasset,  died  in  the  year 
1886,  leaving  him  surviving  the  defendant  Andrew  J.  Onder- 
donk, Sarah  Onderdonk,  Catherine  E:  Onderdonk,  Maria  O. 
Simms,  Josephine  D.  Skillman,  Francis  Onderdonk,  and  this 
plaintiff  as  his  only  heirs  at  law  and  next  of  kin  ;  that  at  the 
time  of  his  death  he  was  seized  and  possessed  of  real  and  per- 
sonal estate  situate  within  the  state  of  New  York  to  the  amount 
and  value,  as  plaintiff  is  informed  and  believes,  of  two  million 
dollars  and  upwards ;  that  he  left  a  last  will  and  testament 
bearing  date  the  15th  day  of  December,  1885,  and  a  codicil 
thereto  bearing  date  the  17th  day  of  March,  1886,  which  will 
and  codicil  were  duly  admitted  to  probate  as  a  will  of  both 
real  and  personal  estate  by  the  surrogate  of  the  county  of 
Queens  on  the  1st  day  of  June,  1886;  that  in  and  by  such 
will  the  defendants  Sarah  Onderdonk,  Maria  O.  Simms, 
Josephine  D.  Skillman,  Catherine  Elizabeth  Onderdonk, 
Edward  P.  Simms,  Harry  Simms  and  Andrew  J.  Onderdonk, 
their  survivors  and  successors,  were  appointed  executors  and 
trustees  thereof,  and  that  they  have  duly  qualified  and  entered 
upon  the  discharge  of  their  duties  as  such. 

The  will  contains  numerous  provisions,  many  of  which  are 
not  questioned.     He  gave  and  devised 
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1.  To  his  executors  the  capital  sum  of  ninety  thousand 
dollars  in  trust  to  safely  and  profitably  invest  the  same,  collect 
the  income  thereof  and  pay  it  to  hi6  daughter,  Sarah  Onder- 
donk,  during  her  life,  for  her  sole  use,  free  from  any  husband's 
or  creditor's  claim ;  and  after  her  death,  without  issue,  to  pay 
said  income  to  her  sister,  Catherine  E.,  during  her  life,  for 
her  sole  use,  free  from  any  husband's  or  creditor's  claims ;  and 
after  said  Catherine's  death  to  pay  over  said  capital  sum  -per 
stirpes  to  her  next  of  kin  of  the  testator's  first  wife's  blood 
legally  entitled  to  it,  as  though  it  were  her  absolute  property, 
and  she  had  died  unmarried  and  intestate.  But  if  at  said 
Sarah's  death  she  leave  surviving  issue,  said  capital  sum  shall 
be  paid  to  such  issue  j>er  stirpes  as  if  it  was  her  absolute  prop- 
erty, and  she  had  died  unmarried  and  intestate. 

2.  He  gave  to  the  executors  the  capital  sum  of  eighty  thou- 
sand dollars  in  like  trust  for  his  daughter,  Maria  O.  Simms, 
during  her  life. 

3.  He  created  a  similar  trust  to  that  of  the  first  provision, 
in  favor  of  his  daughter,  Josephine  D.  Skillman. 

4.  Created  a  similar  trust  in  favor  of  his  grandson,  George 
O.  Linkletter. 

5.  Created  a  similar  trust  in  favor  of  his  daughter.  Cathe- 
rine Elizabeth  Onderdonk. 

6.  Disinherited  the  plaintiff. 

7.  Created  a  similar  trust  to  the  amount  of  thirty  thousand 
dollars  in  favor  of  his  son  Francis,  but  upon  certain  condi- 
tions, the  non-performance  of  which  works  a  forfeiture  of  his 
right  to  the  same. 

10.  He  gave  to  his  son,  Andrew  Joseph  Onderdonk,  certain 
mortgages,  judgments,  claims  and  demands  therein  expressly 
enumerated  which  he  estimates  to  exceed  one  hundred  thou- 
sand dollars  in  value,  but  as  a  condition  precedent  he  required 
his  son  Andrew  to  pay  or  secure  the  executors  the  principal 
and  interest  without  discount  or  offset  of  certain  notes,  checks, 
due  bills,  bonds  and  mortgages,  etc.,  therein  specifically 
mentioned. 
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16.  He  provided  that  when  the  executors  have  paid  all  the 
debts,  funeral  charges  and  specific  legacies,  and  have  6et  apart 
the  designated  bonds  for  the  several  trusts,  then  all  the  rest  and 
remainder  is  to  be  known  and  denominated  the  "  residue,"  and 
shall  be  divided  into  six  equal  shares.  These  shares  he  gave 
to  the  executors  in  trust  to  safely  and  profitably  invest,  collect 
the  income,  rents  and  profits  thereof ;  the  first  share  to  be  held 
for  the  use  of  his  daughter  Sarah  who  shall  receive  the  income 
thereof  during  her  life  ;  and  after  her  death,  without  surviving 
issue,  to  be  held  for  the  use  of  her  sister  Catherine  E.,  who 
shall  receive  the  income  thereof  during  her  life ;  and  after  her 
death  such  first  share  shall  be  paid  to  her  next  of  kin  of  his 
first  wife's  blood.  Similar  provisions  are  made  in  reference 
to  the  other  five  shares  of  the  residue  toother  children,  includ- 
ing his  grandson  George  O.  Linkletter,  and  then  concludes  the 
provision  as  follows:  "  My  further  will  is  that  all  my  property 
not  herein  otherwise  legally  disposed  of,  and  any  gifts, 
bequests  or  devises  which  are  adjudged  invalid,  or  which  fail, 
lapse,  cease,  or  are  forfeited  for  violation  or  non-fulfillment  of 
any  condition  precedent  or  subsequent,  or  for  any  cause,  shall 
also  pass,  go  over,  belong  and  be  added  to  this  '  residue,'  and 
be  apportioned  and  held  on  the  same  trusts  aforesaid ;  but  if 
this  latter  provision  be  illegal,  unlawful  or  impossible,  the 
same  shall  be  distributed,  yw  stirpes,  among  my  first  wife's 
complying,  unoffending  descendants." 

39.  Imposed  many  conditions  upon  the  beneficiaries  and 
made  the  executors  the  sole  judges  of  their  performance. 

40.  "  In  case  any  aforesaid  legacy,  trust,  income  or  devise 
is  annulled,  vacated,  forfeited  or  suspended  by  death,  vague- 
ness, uncertainty,  misconduct  or  non-performance  of  any  con- 
dition, or  shall  lapse,  cease  or  fail  for  any  cause,  and  no  valid 
order  is  hereinbefore  made  for  its  gift  over  or  distribution  to 
any  specific  person,  fund  or  object,  then  I  give  the  same  one- 
third  to  the  then  living  daughter  of  my  brother  James,  and 
the  then  living  son  and  daughter  of  my  nephew  Joseph  O. 
Skillman,  to  be  divided  equally  between  them, per  capita,  and 
the  other  two-thirds  to  Edward  P.  Simms,  to  be  applied  in  his 
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discretion  for  the  use  of  Saint  Peter's  Hospital,  or  Saint 
Catherine's  Hospital,  or  any  other  hospital  in  Brooklyn  where 
he  thinks  it  will  do  the  greatest  good." 

41.  "  It  is  my  will  that  in  case  any  trust,  bequest,  order,  pro- 
vision or  direction  herein  should  be  held  illegal  or  void,  or 
fail  to  take  effect  for  any  reason ;  that  no  other  part  of  this 
will  shall  be  thereby  invalidated,  impaired  or  affected,  but  that 
this,  my  will,  shall  be  construed  and  take  effect  in  the  same 
manner  as  if  the  invalid  direction  or  provision  had  not  been, 
contained  therein.  And  if  any  preceding  trust  is  valid  in 
substance,  but  its  final  distribution  is  suspended  beyond  the 
time  or  lives  limited  by  law,  and  so  far  is  invalid,  I  wish  the 
trust  not  to  fail  therefor,  but  that  its  duration  be  performed,, 
modified  and  limited  during  the  lives,  and  to  the  remotest 
period  allowable.  If  any  section  contains  both  valid  and 
invalid  provisions,  I  wish  the  invalid  provisions  stricken  out 
and  the  valid  provisions  to  remain  in  full  force.  And  where 
any  trust  herein  is  made  dependent  on  and  during  the  life  of 
any  grandchild,  or  specified  person,  who  predeceases  me,  I 
wish  the  trust  not  to  thereby  fail ;  but  that  my  youngest  grand- 
child living  at  my  death  be  substituted  as  the  person  on  and 
during  whose  life  such  trust  shall  depend,  continue  and 
determine.  If  either  A.  J.  Onderdonk  or  E.  P.  Simms  pre- 
deceases me,  then  I  substitute  Harry  Simms  to  execute  the 
trusts  mentioned  in  sections  13,  14  and  40." 

It  will  be  observed  from  an  examination  of  the  provisions 
of  the  will  to  which  we  have  referred  that  conditions  have 
been  imposed  and  that  in  some  instances  an  offending  or  non- 
complying  beneficiary  under  the  will  forfeits  such  benefits ; 
that  after  the  execution  of  the  trusts  the  remainder  in  most 
instances  is  devised  to  complying,  unoffending  descendants  of 
the  testator's  first  wife's  blood. 

The  bequest  to  Andrew  in  the  tenth  item  was  upon  the  con- 
dition  precedent  that  he  pay  certain  notes,  and  some  of  the 
daughters  were  required  to  execute  conveyances,  and  to 
enforce  obedience  to  these  directions  certain  conditions  were 
imposed,  none   of   which  are  improper,  nor  are   they  here 
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questioned.  Those  to  which  objection  is  chiefly  made,  and 
which  it  is  claimed  render  the  provisions  of  the  will  void  are 
included  in  the  thirty-ninth  item  of  the  will.  But  we  have  not 
thought  it  necessary  to  consider  or  discuss  them  for  the  reason 
that  we  are  of  the  opinion  that  the  plaintiff  could  take  noth- 
ing, even  though  the  provisions  complained  of  should  be 
adjudged  invalid.  As  we  have  seen  he  was  disinherited,  and 
specifically  excluded  from  the  benefits  of  any  of  the  prpvisions 
of  the  will.  He  can  only  take  as  heir  at  law  or  next  of  kin. 
Unless,  therefore,  his  father  died  intestate  as  to  some  property 
he  could  not  recover  in  this  action. 

After  the  payment  of  the  debts,  funeral  charges  and  legacies 
and  the  setting  apart  of  the  several  trust  funds  provided  for 
in  the  will,  then  under  the  sixteenth  item,  all  the  residue  and 
remainder  of  the  testator's  estate  is  collected  into  what  is 
called  by  him  the  "  residue."  This  residue,  as  he  declares, 
embraces  all  of  his  property  not  otherwise  legally  disposed  of, 
and  any  gifts,  bequests  or  devises  which  are  adjudged  invalid 
or  which  lapse,  cease  or  are  forfeited  for  violations  or  non- 
fulfillment of  any  condition  precedent  or  subsequent,  or  for 
any  cause,  shall  also  pass,  go  over,  belong  and  be  added  to  this 
residue.  The  residue  is  given  to  the  executors  in  trust  and 
divided  into  six  equal  shares.  Each  share  is  specifically  dis- 
posed of.  The  rents,  profits  and  income  for  each  share  is  to 
be  paid  over  during  life  to  the  beneficiary  named,  but  in  no 
case  does  the  trust  extend  beyond  the  lives  of  two  persons  in 
being,  and  upon  the  conclusion  of  the  life  estate  so  created 
the  remainder  is  directed  to  be  distributed  among  the  next  of 
kin  of  the  beneficiary,  per  stirpes,  who  shall  be  of  the  testator's 
first  wife's  blood. 

There  is  nothing  in  this  item  that  is  vague,  uncertain  or 
unlawful,  and  with  perhaps  a  single  exception,  covers  every 
item  of  property  which  is  not  otherwise  legally  disposed  of. 

That  exception  appears  in  section  thirty-two  of  the  will, 
wherein  it  is  provided  that :  "  If  said  Francis,  by  violating  some 
conditions  hereof  respecting  wines,  spirits  or  tobacco,  fails  to 
obtain  or  subsequently  forfeits  his  contingent  interest  in  my 
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estate,  and  then  has  no  lawful  issue  living,  the  income  of  the 
trust  in  his  favor,  accruing  during  his  life,  and  while  he  has 
no  lawful  issue  living,  shall  be  paid  to  the  persons,  for  the 
uses  and  in  the  proportion  specified  in  section  forty  hereof." 
That  section  we  have  already  referred  to,  and  to  some  extent 
it  is  a  repetition  of  the  concluding  clause  of  section  sixteen. 
It  provides,  as  we  have  seen,  that  if  any  legacy,  trust,  income 
or  devise  is  annulled,  vacated,  forfeited  or  suspended  by  death, 
vagueness,  uncertainty,  misconduct  or  non-performance  of  any 
condition,  or  shall  lapse,  cease  or  fail  for  any  cause,  and  no 
valid  order  is  hereinbefore  made  for  its  gift  over  or  distribu- 
tion to  any  specific  person,  fund  or  object,  then  he  gives  it  to 
the  persons  and  societies  therein  specifically  named,  thus 
covering  and  disposing  of  every  conceivable  portion  of  the 
estate  that  may  remain  undisposed  of  by  other  provisions  of 
the  wilL  This  section  should  be  construed  in  connection  with 
section  sixteen  as  only  pertaining  to  the  estate  remaining 
undisposed  of  by  that  section.  The  bulk  of  the  residuary 
estate  was  disposed  of  by  the  former  section,  and  if  the  dispo; 
sition  therein  made  should  be  unlawful,  then  it  is  provided 
that  such  estate  shall  be  distributed  per  stirpes  among  the 
testator's  first  wife's  complying,  unoffending  descendants,  thus 
finally  disposing  of  every  part  of  the  residuary  estate  covered 
by  that  section.  The  testator  states  that  his  first  wife,  upon 
her  death,  entrusted  him  with  her  estate,  and  that  he  consid- 
ered it  his  duty  to  give  to  his  children  by  her  the  benefit  of 
the  greater  part  of  his  estate.  The  provisions  of  section  six- 
teen are  in  accord  with  this  expressed  intention.  The  pro- 
visions of  section  forty  were  evidently  intended  to  cover  other 
property,  and,  therefore,  not  to  operate  to  disinherit  his 
children  by  his  first  wife.  But  the  two  sections  taken 
together  dispose  of  his  entire  residuary  estate,  of  every  nature 
and  kind,  including  every  legacy,  devise,  trust  or  income  that 
shall  lapse,  cease  or  fail  or  be  annulled,  vacated  or  forfeited. 
The  provisions  of  the  latter  are  not  questioned,  but  those  of 
section  sixteen  are  alleged  to  be  invalid.  We  have,  however, 
shown  that  there  is  nothing  in  its  provisions  that  is  vague, 
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uncertain  or  unlawful.  They  are  valid  unless  affected  by  the 
conditions  imposed  by  section  thirty-nine,  but,  under  the 
provisions  of  section  forty-one,  all  such  provisions  or  orders  as 
shall  be  held  to  be  illegal  shall  be  regarded  as  stricken  out, 
and  not  as  invalidating,  impairing  or  affecting  the  valid 
provisions. 

The  demurrer  herein  was  taken  upon  the  sole  ground  that 
•the  complaint  does  not  state  facts  sufficient  to  constitute  a 
•cause  of  action.  No  question  is  raised  in  reference  to  the 
jurisdiction  of  the  court,  which  we  are  called  upon  to  consider. 

"We,  therefore,  conclude  that  the  plaintiff  failed  to  state 
a  cause  of  action  in  his  complaint,  and  consequently  the 
judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  Phcenix  Ikon  Compact,  Kespondent,  v.  The  Vessels 
"  Hopatcong  "  and  "  Musconetoong,"  their  Tackle, 
Apparel,  etc.,  Appellant. 

The  General  Term  has  jurisdiction  to  review  the  conclusions  of  a  trial  court, 
both  upon  the  facts  and  the  law,  and  its  determination,  where  it  arrives 
at  an  opposite  conclusion,  may  not  be  reversed  here  unless,  upon  exami- 
nation, this  court  determines  that  there  was  such  a  preponderance  of 
evidence  in  favor  of  the  conclusions  of  the  trial  court  as  would  have 
constituted  error  of  law  for  it  to  have  found  otherwise. 

Under  the  provision  of  the  act  of  1862  (Chap.  482,  Laws  of  1862,  as  amended 
by  chap.  422,  Laws  of  1863),  providing  "for  the  collection  of  demands 
against  ships  and  vessels,  "which  declares  that  "whenever  a  debt  *  *  * 
shall  be  contracted  by  the  master,  owner,  charterer,  builder  or  consignee 
.of  any  ship  or  vessel  *  *  *  within  this  state  *  *  *  on  account 
of  work  done,  or  materials  or  other  articles  furnished  in  this  state  towards 
the  building  *  *  *  such  ship  or  vessel,  *  *  *  such  debt  shall 
be  a  lien  upon  such  vessel,"  unfinished  vessels  are  subject  to  a  Ken  for 
work  done  and  materials  furnished  towards  building  them. 

Terry-boats  are  within  the  term  "vessels  "  as  used  in  said  act. 

When  materials  are  furnished  for  and  used  in  the  construction  of  two  ves- 
sels being  built  for  the  same  party  at  the  same  time  and  place,  a  lien  is 
given  by  the  said  act  upon  both,  and  it  may  be  enforced  in  the  same 
proceeding. 
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Where  a  foreign  corporation,  upon  orders  of  a  Arm  of  ship  builders  in  this 
state,  delivered  to  the  latter,  at  their  place  of  business  in  this  state,  cer- 
tain materials  to  be  used  in  the  construction  of  two  ferry-boats,  and 
which  were  so  used,  held,  that  the  debt  was  contracted  when  the  goods 
were  delivered  to  the  purchasers,  and  so  was  contracted  within  this 
state  within  the  meaning  of  the  act. 

The  terms  of  sale  were  cash  on  delivery;  the  purchasers,  without  any  con- 
sultation or  arrangement  with  the  vendor,  mailed  to  it  their  firm  notes 
for  the  amount  of  the  purchases,  payable  at  times  beyond  the  six  months' 
limit  fixed  by  statute,  and  so  when  the  lien  created  by  the  act  would  have 
expired,  the  vendor  accepted  the  notes,  supposing  the  purchasing  firm 
to  be  solvent.  It  was  in  fact,  to  the  knowledge  of  its  members,  insolv- 
ent, and  prior  to  the  making  of  the  notes,  other  notes  of  the  firm  had  been 
protested.  The  next  day  said  firm  sold  and  transferred  the  ferry-boats 
and  all  the  materials  in  their  yard  to  the  corporation  for  whom  they  were 
building  them,  agreeing  to  go  on  and  finish  the  boats,  and  deliver  them 
freed  from  any  lien.  About  a  month  thereafter  said  firm  made  a  gen- 
eral assignment  for  the  benefit  of  creditors.  Held,  that  the  evidence 
justified  a  finding  that  said  firm  mailed  said  notes  with  intention  not  to 
pay  the  same,  and  with  the  fraudulent  design,  by  the  extension  of  time 
of  payment,  to  discharge  the  lien;  that  the  fraud  relieved  the  vendor 
from  the  extension  of  credit  the  notes  purported  to  create;  and  so,  that  it 
was  entitled  to  enforce  its  lien. 

(Argued  April  20,  1891;  decided  June  2,  1891.) 

Appeal  by  the  Hoboken  Land  and  Improvement  Company 
from  an  order  of  the  General  Term  of  the  Supreme  Court  in 
the  second  judicial  department,  made  May  13,  1889,  which 
reversed,  upon  the  facts  and  upon  the  law,  a  judgment  in  favor 
of  the  defendant,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Leon  Abbett  for  appellant.  It  was  a  fatal  error  for  the 
General  Term  to  reverse  the  judgment  01  the  Special  Term, 
both  upon  the  facts  and  upon  the  law,  because  the  facts  were 
not  before  it  There  was  an  absence  of  the  proper  certificate 
in  the  case  on  appeal.  {Smith  v.  A.  L.  Lis.  Co.,  49  N.  Y.  211 ; 
Porter  v.  Smith,  107  id.  533 ;  Aldridge  v.  Aldridge,  120  id. 
314 ;  Baird  v.  Mayor,  etc.,  96  id.  567.)    The  evidence  sustains 
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the  findings  of  the  Special  Term  that  there  was  no  fraud. 
(Nichols  v.  Pinner,  18  N.  Y.  285  ;  Nichols  v.  Michaels,  23 
id.  204  ;  Hennequin  v.  Naylor,  24  id.  131) ;  Wright  v.  Brown, 
67  id.  4  ;  Brown  v.  Montgomery ',  20  id.  293  ;  Morris  v.  7a£- 
<w#,  96  id.  107  ;  Sehufeldt  v.  Schnitder,  21  Hun,  462,  464 ; 
/7*A  v.  Payne,  7  id.  586.)  The  trial  judge  properly  refused 
to  find  for  the  appellant  as  to  the  materials  furnished  and 
covered  by  the  two  notes,  except  as  to  the  last  item  of  $369.74, 
under  date  of  October  17,  1884.  (Laws  of  1862,  chap.  482, 
§  2 ;  Mott  v.  Lansing,  57  N.  Y.  115  ;  King  v.  Greenway,  71 
id.  413.)  There  is  no  evidence  to  support  the  contention  of 
the  other  side  that  the  contracts  for  furnishing  the  iron  formed 
one  contract,  which  was  not  completed  until  all  the  iron  was 
delivered,  and  that  the  last  delivery  (that  of  October  seven- 
teenth) was  within  the  six  months  before  the  April  attach- 
ments were  issued.  (Mott  v.  Landing,  57  N.  Y.  116.)  Chap- 
ter 482,  Laws  of  1862,  does  not  give  a  lien  against  an  unfin- 
ished ship  or  vessel.  (Laws  of  1862,  956,  §  1 ;  Carman  v. 
Scribner,  2  Houst.  44,  171  ;  Northrop  v.  The  Pilot,  6  Oreg. 
297 ;  Kinsely  v.  Parker,  34  111.  481.)  Under  the  statute  the 
lien  will  not  lie  in  this  case,  because  the  debt  was  not  con- 
tracted within  this  state.  (Phillips  v.  Myers,  30  How.  Pr. 
186.)  The  lien,  if  there  is  any,  is  invalid,  because  claimed 
on  both  vessels,  instead  of  a  separate  lien  being  claimed  against 
each  vessel.  {Parkinson  v.  Many,  2  Grant,  521 ;  Birbeck 
v.  Hoboken,  17  Johns.  54.) 

K  A.  Brewster  for  respondent.  The  notes  6ent  by  Ward, 
Stanton  &  Co.  to  the  Chester  Rolling  Mills  and  the  Phoenix 
Iron  Company  did  not  suspend  the  lien  —  because  such  notes 
were  sent  with  a  fraudulent  intent  to  obtain  a  credit  and  exten- 
sion of  time  of  payment,  and  thereby  hinder  and  delay  the 
claimants  in  the  collection  of  their  claims.  The  whole  debt 
was,  therefore,  due  at  the  time  of  the  issuing  of  the  February 
attachments.  (Roberts  v.  Fisher,  43  N.  Y.  159 ;  Wright  v. 
Brawn,  67  id.  1 ;  Anonymous,  Id.  59S,  600 ;  Hennequin  v. 
Naylor,  24  id.  139  ;  Roeblinxj  v.  Duncan,  8  Hun,  502;  Schu~ 
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feldt  v.  Schnitzler,  21  id.  462 ;  Weigand  v.  Sichel,  4  Abb.  Ct 
App.  Dec.  593.)  The  contracts  were  entire.  (Baker  v. 
Wiggins,  21  N.  Y.  397 ;  Mount  v.  Lyons,  49  id.  552 ;  Kern 
v.  T upper,  52  id..  550 ;  Velimcm  v.  Thompson,  3  id.  438 ; 
MoU  v.  Laming,  57  id.  112;  Catlin  v.  Teniae,  26  id.  217; 
Brawley  v.  United  States,  96  U.  S.  168;  NorringUm  v, 
ITr/^t  H5  id.  204 ;  Nightingale  v.  Eiseman,  121  N.  Y.  288 ; 
McGraw  v.  Godfrey,  16  Abb.  Pr.  358.) 

Bradley,  J.  This  controversy  between  the  respondent  and 
the  Hoboken  Land  and  Improvement  Company  is  in  a  pro- 
ceeding instituted  and  conducted  pursuant  to  chapter  482  of 
Laws  1862,  entitled  "An  act  to  provide  for  the  collection  of 
demands  against  6hips  and  vessels,"  amended  by  L.  1863,  ch. 
422. 

On  July  23,  1884,  Ward,  Stanton  &  Co.,  ship  builders  at 
Newburgh,  by  contract  with  the  Hoboken,  etc.,  Co.,  under- 
took the  construction  for  the  latter  of  two  iron  ferry-boats  at 
the  price  of  $150,000,  and  proceeded  to  construct  them.  Part 
of  the  materials  for  the  work  was  ordered  from  the  Phoenix 
Iron  Co.,  and  it  delivered  to  them  August  5th,  7th,  18th,  19th, 
September  11th,  and  October  17, 1884,  quantities  of  angle  iron 
at  prices  aggregating  $4,958.72.  The  terms  of  sale  were  cash, 
which  imports  no  credit.  No  payment  was  made  for  the  iron. 
But  on  November  21,  1884,  Ward,  Stanton  &  Co.  sent  the 
Phoenix  Co.  by  mail,  their  two  notes,  one  at  three  and  the  other 
at  four  months,  for  the  amount  of  the  claim,  and  December 
24,  1884,  they  made  a  general  assignment  for  the  benefit  of 
their  creditors.  On  application  of  the  Phoenix  Co.  to  a  justice 
of  the  Supreme  Court  a  warrant  to  enforce  its  lien  for  6uch 
debt  pursuant  to  the  provisions  of  the  statute,  was  issued  Feb- 
ruary 5,  1885,  to  the  sheriff  against  such  vessels,  their  tackle, 
apparel  and  furniture,  and  on  the  same  day  the  sheriff  attached 
and  seized  the  two  iron  ferry-boats,  etc.,  which  were  then 
incomplete.  Afterwards  an  order  was  made  by  the  same 
justice  directing  the  sheriff  to  sell,  and  they  were  sold  March 
28,  1885,  pursuant  to  that  order  and  two  others  on  the  appli- 
Sicxels  —Vol.  LXXXIL        27 
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cations  respectively  of  the  Chester  Rolling  Mills  and  White- 
hall, also  lien  creditors  of  Ward,  Stanton  &  Co.  And  on  the 
application  of  the  Phoenix  Co.,  a  second  warrant  was  issued 
against  the  proceeds  of  the  sale  April  16, 1885.  The  Hoboken 
Co.,  as  owner  of  the  Hopatcong  and  Musconetcong,  filed 
answers  to  those  claims  and  proceedings  of  the  Phoenix  Co., 
and  thus  were  presented  the  issues  for  trial.  The  Special 
Term  determined  that  the  warrant  of  February  fifth  was 
ineffectual,  because  the  right  to  it  was  suspended  by  the  then 
unmatured  notes  given  and  held  for  the  debt,  and  the  proceed- 
ings founded  upon  it  were  dismissed  ;  and  that  upon  the  pro- 
ceeding instituted  April  sixteenth  the  company  was  entitled 
to  receive  from  the  proceeds  of  the  sale  of  the  vessels  satis- 
faction only  of  the  last  bill  of  iron  delivered  in  October,  1884, 
amounting  to  $369.74,  as  the  lien  of  the  debt  arising  from  the 
prior  sales  and  deliveries  had  terminated  when  that  proceeding 
was  commenced.  The  statute  upon  that  subject  provides  that 
the  debt  shall  cease  to  be  a  lien  at  the  expiration  of  six  months 
after  it  was  contracted,  unless,  etc.  (Id.  §  2.)  The  view  of 
the  General  Term  in  support  of  the  last  proceeding  was  that 
all  the  iron  was  delivered  in  performance  of  a  single  contract, 
also  that  the  first  proceeding  was  sustainable  upon  the  ground 
that  the  notes  were  sent  to  the  Pluenix  Co.  with  the  intent  on 
the  part  of  the  makers  not  to  pay  the  debt.  The  first  propo- 
sition is  not  sustained  by  the  evidence.  The  Phoenix  Co.  did 
not  undertake  to  deliver  any  specific  amount  of  iron  or  the 
entire  quantity  requisite  for  any  particular  purpose.  It  agreed 
to  furnish  angle  iron  at  specified  prices,  which  was  done  from 
time  to  time  upon  the  orders  of  Ward,  Stanton  &  Co.  The 
second  is  the  main  proposition  and  is  one  of  fact.  The  con- 
tention of  the  appellant's  counsel  that  the  facts  were  not 
before  the  General  Term  is  not  supported.  The  paragraph 
following  the  evidence  in  the  case  that  "the  foregoing  is  all 
the  testimony  and  proceedings  upon  the  trial "  is  presump- 
tively sufficient  to  meet  the  question  so  raised.  Although  a 
certain  inventory  and  schedule  introduced  in  evidence  do  not 
appear  in  the  record,  it  is  evident  from  what  does  appear 
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that  they  could  add  nothing  essentially  bearing  upon  any 
contested  fact.  It  is  also  urged  that  the  statute  does  not 
provide  for  a  lien  upon  unfinished  vessels ;  and  that  the  debt 
in  question  was  not  contracted  in  this  state,  and,  therefore, 
was  not  a  lien  upon  them.  These  boats  were  partially  con- 
structed at  the  time  they  were  attached,  and  the  hulls  were 
then  in  no  condition  to  float  in  the  water,  and  would  not  if 
launched.  The  statute  provides  that  "whenever  a  debt 
amounting,  etc.,  as  to  any  *  *  *  vessel  shall  be  contracted 
by  the  master,  owner,  charterer,  builder  or  consignee  of  any 
ship  or  vessel  *  *  *  within  this  state  *  *  *  on 
account  of  work  done  or  materials  or  other  articles  furnished 
in  this  state  towards  the  building,  repairing,  fitting,  furnishing 
or  equipping  such  ship  or  vessel  *  *  *  such  debt  shall 
be  a  Hen  upon  such  vessel,  her  tackle,  apparel  and  furniture, 
and  shall  be  preferred  to  all  other  liens  thereon,  except 
mariners'  wages."  The  iron  was  furnished  by  the  respondent 
as  material  towards  the  building  of  these  vessels,  and  all  of  it, 
except  a  small  portion  had  been  put  into  the  work.  The  hulls 
were  on  the  stocks  in  the  course  of  completion.  They  were 
unfinished  vessels,  and  within  the  contemplation  of  the  statute 
were  subject  to  a  lien  of  debt  for  work  done  and  materials 
furnished  towards  building  them.  {Phillips  v.  Wright,  5 
Sandf.  34:2.)  And  the  debt  was  contracted  by  the  owner 
within  this  state  on  account  of  materials  furnished  in  this  state. 
The  Phoenix  Iron  Company  was  a  corporation  of  the  state  of 
Pennsylvania,  doing  business  at  the  city  of  Philadelphia,  and 
the  goods  were  there  shipped  to  the  builders  and  delivered  to 
them  at  Newburgh  in  this  state.  The  debt,  within  the  mean- 
ing of  the  statute,  was  not  contracted  until  the  iron  was  deliv- 
ered and  then  was  contracted  at  the  place  of  delivery.  (  Viltr 
man  x.  Thompson,  3  N.  Y.  438;  Crawford  v.  Collins,  45 
Barb.  269 ;  Mullin  v.  Hicks,  49  id.  250.) 

The  materials  were  furnished  for  and  used  in  the  building 
of  both  vessels,  which  were  being  constructed  at  the  same  time 
and  place,  and  no  reason  appears  why  they  are  not  subject  to 
the  lien  and  to  a  single  proceeding  to  enforce  it  against  them. 
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The  ferry-boats  are  within  the  term  vessels  as  used  in  the 
statute  referred  to.  The  construction  given  in  Birkheck  v. 
Ferry  Boats  (17  John.  54),  to  the  statute  in  question  in  that 
case,  has  no  necessary  application  to  that  under  which  the 
present  proceedings  were  had.  {King  v.  Greenway,  71  N.  Y. 
413.) 

The  remaining  question  is  one  of  fact  and  has  relation  to 
the  effect  to  be  given  to  the  notes  sent  by  Ward,  Stanton  & 
Co.  to  the  Phoenix  Co.  The  acceptance  of  the  notes  appar- 
ently operated  as  an  extension  of  the  credit  of  the  makers 
until  maturity.  And  if  such  was  the  effect,  the  right  of  the 
creditor  to  enforce  the  lien  it  before  had,  was  not  only  sus- 
pended during  that  time,  but  when  the  suspension  terminated, 
the  lien,  as  to  most  of  its  debt,  had  expired  by  lapse  of  time. 
(Happy  v.  Mother,  48  N.  Y.  313 ;  Mott  v.  Lomsing,  57  id. 
112.)  But  it  is  contended  on  the  part  of  the  respondent  that 
the  notes  did  not  have  the  effect  to  suspend  the  right  of  the 
creditor  to  take  proceeding  to  enforce  the  lien  because  they 
were  made  and  sent  to  it  with  the  fraudulent  intent  on  the 
part  of  the  makers  not  to  pay  the  debt.  The  General  Term 
disagreed  with  the  trial  court  on  that  question  and  reversed 
the  judgment  upon  the  facts  as  well  as  on  the  law ;  and  this 
court  must  review  the  determination  there  made  upon  the 
questions  of  fact.  (Code  Civ.  Pro.  §  1338.)  This  section,  as 
well  as  section  272  of  the  old  Code,  which  was  in  this  respect 
substantially  the  same,  has  received  some  judicial  considera- 
tion, and  the  rules  applicable  to  the  review  in  such  cases  have 
been  somewhat  defined.  {Godfrey  ▼.  Moser,  66  N.  Y.  250; 
Moran  v.  McLarty,  75  id.  25  ;  Balrtl  v.  Mayor,  etc.,  96  id. 
567.)  And  it  is  there  held  that  the  rule  that  where  there  is 
conflicting  evidence  or  any  evidence  to  sustain  the  finding  of 
the  trial  court  it  is  error  for  the  General  Term  to  reverse,  has 
no  application  to  such  a  case.  "  While  proper  allowance 
should  be  made  in  reviewing  the  facts,  where  testimony  is  con- 
flicting, for  the  judgment  of  the  trial  court,  who  saw  and  heard 
the  witnesses  testify  while  upon  the  stand  this  is  not  entirely 
controlling,  and  the  General  Terra  must  assume  the  responsi- 
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bility  of  examining  the  whole  case  and  determine  from  the 
evidence  where  the  truth  lies."  And  in  the  Bwrd  case  the 
court  added  :  "  To  justify  a  reversal  it  must  appear  that  such 
findings  were  against  the  weight  of  evidence,  or  that  the  proofs . 
so  clearly  preponderated  in  favor  of  a  contrary  result,  that  it 
can  be  said  with  a  reasonable  degree  of  certainty  that  the  trial 
court  erred  in  its  conclusion."  The  doctrine  of  these  cases 
was  followed  in  Aldridge  v.  Airbridge  (120  N.  T.  61 7),  although 
the  absence  of  a  certificate  that  the  record  contained  all  the 
evidence,  rendered  it  unnecessary  to  do  more  than  to  see  that 
there  was  some  evidence  to  sustain  the  findings  of  the  trial  court. 

In  Nostrand  v.  Knight  (123  N.  T.  614)  an  expression  in  the 
opinion  of  the  court  delivered  by  Chief  Judge  Ruger  seems 
to  go  further  in  support  of  the  determination  of  the  General 
Term  in  reversing  the  judgment  of  the  trial  court  than  does 
the  view  on  that  subject,  expressed  by  the  court  in  any  previous 
case  to  which  our  attention  has  been  called.  It  is  that  "  the 
General  Term  had  jurisdiction  to  review  the  conclusion  of  the 
trial  court,  both  upon  the  facts  and  the  law,  and  we  cannot 
reverse  its  determination,  unless  upon  examination,  we  con- 
clude that  there  was  such  a  preponderance  of  evidence  in 
favor  of  the  conclusions  reached  by  the  trial  court  as  would 
have  constituted  error  of  law  for  it  to  have  found  otherwise 
than  it  did."  But  in  the  examination  of  the  evidence,  the 
court  proceeded  to  the  conclusion  that  there  was  a  preponder- 
ance of  evidence  against  the  findings  of  the  trial  court,  and 
the  reversal  by  the  General  Term  was  sustained. 

In  the  present  case  there  was  not  much  controversy  about 
the  facts  other  than  the  single  one  of  the  intent  of  the 
makers  of  the  notes  in  sending  them  to  the  creditor.  Ward, 
Stanton  &  Co.  were  then  insolvent  and  knew  they  were  so. 
The  Phoenix  Co.  did  not  know  it,  but  supposed  the  firm  to  be 
solvent.  These  facts  alone  and  the  failure  of  the  debtors  to 
inform  their  creditor  of  their  condition  of  insolvency  without 
the  aid  of  intent  on  their  part  not  to  pay  did  not  constitute 
fraud.  {Nichols  v.  Pinner^  18  N.  Y.  295  ;  Wright  v.  Brown, 
67  id.  1 ;  Morris  v.  "alcott,  96  id.  100.)    The  sales  were  for 
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cash  and  not  on  credit,  and  when  each  of  the  bilk  of  iron  was 
delivered  the  Phoenix  Co.  was  entitled  to  payment  for  it ;  and 
at  the  time  the  notes  were  made  the  debt  arising  from  the 
sales  was  secured  by  lien  upon  the  vessels.  There  was  no 
previous  understanding  or  agreement  for  making  and  taking 
of  notes,  but  the  debtors,  without  consultation  with  their 
creditor,  voluntarily  made  and  by  mail  sent  the  notes  to  the 
'  Phoenix  Co.,  enclosed  in  a  letter  stating  merely :  "  Please  find 
enclosed  two  notes  for  act. ; "  then  followed  a  statement  of  the 
notes  as  made  for  the  amount  of  bill  rendered  November  first, 
and  interest  added.  The  company  received  the  notes,  placed 
them  in  bank  for  collection,  and  retained  the  title  to  them. 
They  were  surrendered  to  the  court  for  cancellation  at  the  trial. 
The  firm  of  Ward,  Stanton  &  Co.,  prior  to  November  15, 
1884,  had  received  of  the  Hoboken  Co.  upon  the  contract, 
$70,000.  Up  to  that  time  the  firm  owned  the  unfinished 
vessels;  and  on  that  day  a  new  contract  was  entered  into 
between  those  parties,  whereby  the  firm  sold,  transferred  and 
delivered  to  Hoboken  Co.  those  vessels  and  all  material  and 
personal  property  of  any  kind  forming  any  part  thereof,  with 
all  the  wood-work,  iron-work,  materials  and  personal  property 
of  every  description  in  the  ship-yard.  And  the  firm  agreed 
to  do  the  additional  work  and  furnish  such  material  as  should 
be  necessary  to  complete  the  ferry-boats  as  and  at  the  time 
provided  by  the  contract  of  July ;  and  that  when  so  completed, 
neither  of  them,  nor  any  material  for  them  purchased  by  the 
firm  should  be  liable  or  subject  to  or  affected  by  the  debts  of 
the  latter.  The  Hoboken  Co.  paid  to  the  firm  $10,000  on  the 
day  this  contract  was  made,  §10,000  December  second,  and 
$10,000  December  seventeenth,  making  together  payments 
amounting  to  $100,000,  leaving  unpaid  of  the  contract  price, 
$50,000.  There  was  evidence  tending  to  prove,  and  the  trial 
court  found  that  the  $80,000  unpaid  at  the  time  the  contract 
of  November  fifteenth  was  made,  was  u  sufficient  to  enable 
the  firm  to  complete  the  boats  and  pay  for  all  material  and 
labor  therefor;"  and  at  tho  time  the  notes  were  sent,  the  firm 
owned  tools  which  had  cost  it  $100,000,  on  which  there  was  a 
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mortgage  of  $25,000 ;  and  that  it  had  other  stock  in  the  yard 
not  covered  by  the  mortgage  or  included  in  the  sale  of  Novem- 
ber fifteenth,  which  had  cost  it  about  $10,000.  The  then 
value  of  the  property  not  included  in  the  sale,  does  not  neces- 
sarily appear,  but  there  was  evidence  that  the  mortgaged 
property  was  afterwards  sold  upon  the  mortgage  for  about 
$19,000. 

Prior  to  November  twenty-first,  and  in  September  and 
October,  several  notes  of  the  firm  had  been  protested.  At  the 
time  of  mailing  the  notes  to  the  Phoenix  Co.  the  indebtedness 
of  the  firm  was  at  least  one  hundred  and  fifty  thousand 
dollars.  Notwithstanding  this  situation  one  member  of  the 
firm  testified  as  follows :  "  Q.  At  the  time  of  giving  the  notes 
to  the  Phoenix  Iron  Co.  was  your  firm  solvent  and  able  to  pay 
its  indebtedness  or  whatever  was  outstanding  against  them? 
A.  Yes ;  we  considered  that  we  were.  Q.  As  matter  of  fact, 
were  vou  \  A.  We  considered  ourselves  so."  And  he  after- 
wards  testified  that  the  liabilities  of  the  firm  at  the  time  of 
making  the  assignment  were  from  $150,000  to  8175,000 ;  that 
the  firm  did  not  nor,  so  far  as  he  knew,  did  any  of  its  mem- 
bers own  real  estate ;  and  that  most  of  its  property  was 
covered  by  the  mortgage  before  mentioned.  The  Phoenix  Co. 
had  no  knowledge  or  information  of  the  insolvency  of  the 
firm  or  of  the  transfer  made  by  it  to  the  Hoboken  Co.  until 
after  the  general  assignment  was  made.  Upon  this  state  of 
facts  the  question  arises  as  to  the  motive  by  which  the  firm 
may  be  deemed  to  have  been  actuated  in  sending  the  notes  to 
the  iron  company.  The  firm  knew  that  it  was  then  in  no  con- 
dition to  pay  its  debts,  and  it  is  difficult  to  see  any  solid  founda- 
tion for  reasonable  expectation  that  it  would  be  able  to  do  so, 
especially  without  an  unusual  indulgence  of  creditors.  So  far 
as  appears,  Ward,  Stanton  &  Co.  were  not  in  a  business  from 
which  they  could  expect  to  realize  such  large  profits  as  to 
reasonably  justify  hope  of  relief  from  their  embarrassed 
financial  condition.  Why  did  they  send  the  notes  ?  They 
did  it  without  any  previous  understanding  with  or  consent  of 
the  company,  and  its  consent  to  extend  the  credit  depended 
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upon  the  acceptance  of  the  notes.  The  company  then  had  a 
lien  upon  the  ferry-boats.  The  notes,  if  rendered  effectual, 
would  operate  to  suspend  the  lien  and  discharge  it  as  to  most 
of  the  debt.  The  firm  had  by  the  contract  with  and  transfer 
to  the  Hoboken  Co.,  undertaken  to  complete  the  boats  free 
from  all  liens.  It  is  not  unreasonable  to  suppose  that  these 
boat  and  ship  builders,  who  had  been  in  the  business  in  this 
state  for  twelve  years,  were  advised  of  the  statute  relating  to 
liens  on  ships  and  vessels  for  labor  and  materials.  The  most 
of  their  property  was  mortgaged.  The  money  due  on  their 
contract  would  no  more  than  complete  its  performance,  and 
of  that  which  they  had  received  they  paid  none  to  the  Phoenix 
Co.  Under  such  circumstances  the  inference  quite  strongly 
arises  that  they  did  not  expect  when  they  gave  the  notes  to 
pay  them  at  maturity,  and  if  they  did  not,  they  by  the  notes 
made  a  promise  which  they  did  not  expect  and  consequently 
did  not  intend  to  perform.  The  fraud  sufficient  to  relieve  the 
respondent  from  the  extension  of  credit  which  the  notes  pur- 
ported to  create  is  not  such  as  is  essential  to  constitute  a  crim- 
inal charge.  {Nichols  v.  Michael,  23  N.  Y.  264.)  And  there  is 
no  pretense  of  the  latter  imputation  in  this  case.  In  Wright  v. 
Brown  (67  K.  Y.  6),  the  court  says :  "  Upon  the  case  made  by 
the  plaintiffs  the  inference  is  legitimate  that  the  defendant  must 
have  known  when  he  purchased  the  barley  that  he  could  not 
continue  in  business  and  that  he  could  not  pay  for  it,  and  hence 
that  he  is  chargeable  with  intent  not  to  pay  for  it."  In  cases 
like  the  present,  purposes  are  not  usually  directly  proved,  but 
are  to  be  inferred  from  the  circumstances  which  furnish  the 
motive  for  the  act.  The  credit  which  the  firm  sought  by  the 
notes  to  obtain  was  not,  nor  was  any  credit  provided  for  in 
the  contract  of  purchase.  The  debt  was  due.  There  was  no 
reason  for  the  acceptance  of  the  notes  by  the  iron  company 
and  the  extension  thereby  of  the  credit,  except  for  the  accom- 
modation of  the  makers,  and  upon  the  faith  of  their  solvency 
and  ability  as  well  as  purpose  to  pay. 

The  inference  was  by  the  evidence  permitted  that  it  was  the 
purpose  of  the  debtor  firm  to  substantially  defeat  the  lien, 
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which  the  company  had  on  the  boats,  by  suspension  of  the 
right  to  enforce  it  until  to  that  extent  it  had  expired.  And 
in  view  of  the  then  actual  financial  condition  of  the  firm, 
known  to  the  latter,  and  of  the  transfer  then  recently  made 
by  it,  followed  as  it  was  by  the  general  assignment,  the  conclu- 
sion of  the  General  Term  was  justified  that  the  firm  was  hope- 
lessly insolvent  when  it  sent  the  notes  to  the  Phoenix  Co.,  and 
then  had  knowledge  that  it  was  in  that  condition  and  could 
not  and  did  not  intend  to  pay  the  debt.  And  the  determina- 
tion that  the  inference  of  such  facts  was  supported  by  a  pre- 
ponderance of  evidence  was  also  warranted. 

The  order  should  be  affirmed  and  judgment  absolute  directed 
for  the  respondent. 

All  concur,  except  Brown,  J.,  not  sitting. 

Order  affirmed  and  judgment  absolute  on  stipulation  in  favor 
of  plaintiff. 


Charles  Werner  et  al.,  Respondents,  v.  Minna  G.  Tuch 
et  al.,  Appellants. 

Where,  by  the  terms  of  a  mortgage,  the  mortgagee  covenants  to  release  a 
portion  of  the  mortgaged  premises  upon  payment  of  a  specified  por- 
tion of  the  sum  secured,  a  tender  of  the  amount  specified  is  not  available, 
in  an  action  to  foreclose  the  mortgage,  as  a  basis  for  affirmative  relief, 
t.  *.,  the  release  of  the  portion  specified,  unless  the  tender  has  been  kept 
good  and  the  money  paid  into  court. 

Kortright  v.  Cady  (21  N.  Y.  348),  distinguished. 

Reported  below,  52  Hun,  269. 

(Argued  April  22,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  18,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  decision  of  the  court  on  trial 
ftt  Special  Term. 

This  was  an  action  to  foreclose  a  mortgage. 

The  facts,  so  far  as  they  are  material,  appear  in  the  opinion. 
Sickels—  Vol.  LXXXII.         28 
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Frederick  Collin  for  appellants.  It  was  lawful  for  the 
defendant  Tuch  to  proffer  payments  for  the  purpose  of  obtain- 
ing the  release  of  the  two  parcels  of  land  from  the  lien  of  the 
mortgage.  ( WJieelock  v.  Tanner,  39  N.  Y.  481 ;  Irvin  v. 
Gregory,  79  Mass.  215;  Dietrich  v.  Franz,  47  Mo.  85; 
Thomas  on  Mortg.  [2d  ed.]  §§  396,  397 ;  Kortright  v.  Cady7 
21  N.  Y.  343 ;  Mitchell  v.  Roberts,  17  Fed.  Rep.  776 ;  Trimm 
v.  Marsh,  54  N.  Y.  599 ;  Fierce  v.  Kneeland,  16  Wis.  706  ; 
Lyon  v.  Ilersey,  103  N.  Y.  264 ;  Noonan  v.  Bradley,  9  Wall. 
394 ;  Jackson  v.  Blodgett,  16  Johns.  172 ;  Barney  v.  JSTew- 
comb,  9  Cush.  46 ;  Debhis  v.  Fade,  7  It.  I.  26 ;  Fike  v. 
Munroe,  36  Me.  309 ;  Mills  v.  Catlin,  22  Vt.  98.)  Under 
the  agreement  of  the  mortgagees  the  tender  of  each  sum,, 
though  conditioned  upon  the  execution  of  the  release  of  the 
corresponding  parcel,  was  a  complete,  valid  and  effective  ten- 
der, entitling  the  mortgagors  to  the  release  to  the  purchaser. 
A  tender  may  always  be  restricted  by  such  conditions  as  are 
simultaneous  or  proper  to  be  performed  by  the  party  to  whom 
tender  was  made.  (  WJieelock  v.  Tanner,  39  N.  Y.  481 ;  Cass 
v.  Eigenbotam,  100  id.  248 ;  Ilalpin  v.  P.  Ins.  Co.,  118  id. 
165 ;  Irvin  v.  Gregory,  79  Mass.  215 ;  Wood  v.  Babe,  20 
J.  &  S.  479 ;  Blunt  v.  Tomlin,  27  111.  92 ;  Smith  v.  Lewis. 
26  Conn.  109 ;  Johnson  v.  Cranoge,  45  Mich.  14 ;  Lynch  v. 
Jennings,  43  Ind.  276;  Washburn  v.  Dewey,  17  Vt.  92; 
Carmen  v.  Faults,  21  K  Y.  547 ;  Wyckoff  v.  Anthony,  90 
id.  442 ;  Mitchell  v.  V.  C.  M.  Co.,  67  id.  280 ;  Warner  v. 
Warren,  46  id.  228.)  Inasmuch  as  the  tenders  entitled  the 
defendants  to  the  releases,  freeing  and  discharging  the  two 
parcels  from  the  lien  of  the  mortgage,  in  equity  and  in  this- 
action,  such  lands  were  so  freed  and  discharged,  and  a  judg- 
ment of  foreclosure  could  not  be  rendered  against  them. 
{Tiffany  v.  St.  John,  65  N.  Y.  314;  Kortright  v.  Cady,  21 
id.  343,  347,  348,  354,  366  ;  Moore  v.  Norman,  43  Minn. 
428;  Ilaskins  v.  Kelley,  1  Abb.  Pr.  [K  S.]  63,  73,  75; 
Mitchell  v.  Roberts,  17  Fed.  Rep.  476 ;  Wood  v.  Rabe,  20 
J.  &  S.  479;  McChllan  v.  Coffin,  93  Ind.  456;  Blunt  v. 
Tomlin,  27  111.  92 ;  Hayes  v.  Josephi,  26  Cal.  535 ;  Carruth- 
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ers  v.  Humphrey,  12  Mich.  270 ;  Cowles  v.  Marble,  37  id. 
158 ;  Eslow  v.  Mitchell,  27  id.  500.)  It  was  not  necessary 
in  order  that  the  lien  of  the  mortgage  should  be  discharged  to 
keep  the  tenders  good  and  pay  the  money  into  court.  (Tiffany 
v.  £2.  John,  65  N.  Y.  314 ;  Moore  v.  Norman,  43  Minn.  428 ; 
Irvin  v.  Gregory,  79  Mass.  215 ;  Wood  v.  Robe,  19  J.  &  S. 
479 ;  Thompson  v.  Smith,  63  K  Y.  301 ;  Webster  v.  French, 
11  111.  254;  Supervisors  v.  Henneberry,  41  111.  179.)  As  a 
matter  of  fact  the  tender  was  kept  good,  and  the  finding  of 
the  court  to  the  contrary  is  erroneous.  {Curtis  v.  Green- 
batiks,  24  Vt.  536 ;  Colby  v.  Stevens,  38  N.  H.  191 ;  M.  C. 
R.  R.  Co.  v.  Dunham,  30  Mich.  128.) 

A.  J.  Si?npson  for  respondents.  The  alleged  tender  was 
wholly  insufficient.  (  Wood  v.  Hitchcock,  20  Wend.  48 ;  Roose- 
velt v.  B.  II.  Bank,  45  Barb.  579 ;  Cashman  v.  Martin,  50 
How.  Pr.  337 ;  Tuthill  v.  Morris,  81  X.  Y.  94 ;  Jewett  v. 
Earle,  21  J.  &  S.  349  ;  Wheeler  v.  Wheeler,  18  X.  Y.  S.  R 
451 ;  Frost  v.  Y.  S.  Bank,  70  X.  Y.  553  ;  Day  v.  Strong,  29 
Hun,  505  ;  Breunich  v.  Weselman,  100  X.  Y.  609 ;  Bissell 
v.  Heyward,  96  U.  S.  587;  Hatpin  v.  P.  Ins.  Co.,  118  X.  Y. 
178.)  In  all  cases  where  a  party  seeks  affirmative  relief  and 
asks  from  a  court  of  equity  a  substantial  decree  in  his  favor, 
it  has  been  required  that  the  tender  be  unconditional,  that  it 
l>e  for  the  whole  amount  of  the  obligation  and  that  it  be  kept 
good.  (  Wood  v.  Hitchcock,  20  Wend.  48 ;  Cashman  v.  Mar- 
tin, 50  How.  Pr.  337 ;  Tuthill  v.  Morris,  81  X.  Y.  94 ;  Jewett 
v.  Earle,  21  J.  &  S.  349  ;  Bissell  v.  Heyivard,  96  U.  S.  587.) 
The  defendants  were  in  default  long  before  the  so-called  tender 
was  made  and  all  privileges  and  options  were  merged  in  the 
action  which  had  been  brought  and  extinguished  by  the  matur- 
ity of  the  entire  debt.  {Pierce  v.  Kneeland,  16  Wis.  706.) 
The  status  of  the  parties  was  fixed  when  the  suit  was  com- 
menced and  Us  pendens  filed,  and  no  advantage  can  be  gained 
by  the  subsequent  so-called  transfer  to  the  daughter.  (Code 
Civ.  Pro.  §  1671 ;  Story's  Eq.  Juris.  §§  405,  406.)  It  is  clear 
that  the  daughter  under  the  conveyance  obtained  no  greater 
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rights  than  her  grantors  possessed,  and  the  conveyance  to  her 
did  not  in  any  way  enlarge  their  equities.  (Story's  Eq.  Juris. 
§  405  ;  Murray  v.  Ballon,  1  Johns.  Ch.  566  ;  Murray  v. 
Zylburn,  2  id.  444.) 

Vann,  J.  The  mortgage  in  question,  dated  April  9,  18S1, 
was  given  to  the  plaintiffs  by  the  defendants  Tuch,  to  secure 
the  payment  of  the  sum  of  §5,260,  being  part  of  the  pur- 
chase-price of  the  premises  therein  described.  The  principal 
was  payable  May  1,  1891,  and  the  interest  semi-annually  at 
the  rate  of  five  per  cent,  per  annum.  There  was  an  interest 
clause  in  the  usual  form,  the  period  of  grace  being  sixty  days. 
The  premises  embraced  three  adjoining  parcels  of  land  in  the 
-city  of  Elmira,  known  as  the  eastern,  the  central  and  the 
western,  and  also  a  house  and  lot  in  the  village  of  Blossburg, 
Pennsylvania.  The  mortgage  provided  that  if  the  mortgagors 
should  sell  either  of  the  parcels,  the  mortgagees  would  release 
to  the  purchaser  the  portion  so  sold  free  and  discharged  from 
the  lien  of  the  mortgage,  upon  receipt  of  the  sum  of  $2,500 
for  the  release  of  the  Blossburg  parcel ;  $1,750  for  the  eastern, 
and  $850  each  for  the  central  and  western  parcels.  It  was 
further  provided  as  follows  :  "  The  said  sums  when  paid  shall 
be  credited  on  the  gross  amount  due  hereunder  and  shall  be 
in  partial  liquidation  and  exoneration  hereof,  but  in  no  event 
shall  the  said  mortgagees  receive  a  greater  sum  than  the  6aid 
principal  sum  of  five  thousand  two  hundred  and  sixty  dollars, 
with  the  interest  and  accretions  hereunder.  In  case  the  mort- 
gagors shall  exercise  their  privilege,  as  next  hereinafter  granted, 
of  paying  off  any  part  of  the  principal  at  any  time  other  than 
upon  a  sale  of  the  premises  herein  described,  then  the  amount 
to  be  paid  to  secure  the  release  of  any  of  the  parcels  upon  a 
sale  shall  abate  proportionately.  And  it  is  hereby  further 
understood  and  agreed  that  the  mortgagors  have  the  privilege 
of  paying  off  any  part  of  the  principal  sum  during  the  term 
hereof  (provided  they  shall  not  be  otherwise  in  default),  all 
payments  of  principal  and  interest  to  be  evidenced  by  indorse- 
ments on  the  bond  and  not  otherwise/'     The  mortgage  was 


1891.]  Werner  et  al.  v.  Tuch  et  aL  221 

Opinion  of  the  Court,  per  Vann,  J. 

collateral  to  a  bond,  which,  in  addition  to  the  usual  stipula- 
tions, contained  a  provision  that  all  the  agreements  mentioned 
in  the  mortgage  "  in  reference  to  releasing  portions  of  the 
premises  upon  a  sale  of  any  of  the  parcels  of  land  therein 
described,  and  also  in  reference  to  any  and  all  payments  to  be 
made  on  account  of  the  principal  or  interest  of  this  bond,  or 
otherwise,  shall  be  considered  and  shall  be  a  part  of  this  bond 
or  obligation  as  if  incorporated  therein." 

June  11,  1883,  the  defendants  Tuch  paid  to  the  plaintiffs 
the  sum  of  $850,  and  thereupon  the  westerly  parcel  was  duly 
released  from  the  lien  of  the  mortgage.  No  other  part  of 
the  principal  has  been  paid  and  the  interest  due  May  1,  1887, 
is  still  unpaid.  July  11,  1887,  or  more  than  sixty  days  after 
said  default,  this  action  was  commenced  to  foreclose  said  mort- 
gage, and  a  lis  pendens  in  the  usual  form  was  filed,  the  plain- 
tiffs having  elected  to  call  the  whole  amount  due.  The  defend- 
ants Tuch  served  an  answer,  and  in  November,  18S7,  an 
amended  answer,  and  in  December  following,  Theresa  L. 
Hoppe,  their  daughter,  purchased  the  central  and  easterly 
parcels  and  received  separate  conveyances  of  the  same,  recorded 
respectively  December  3,  1887,  and  February  18,  1S88. 

January  3, 1888,  Mrs.  Hoppe  and  the  defendants  Tuch  ten- 
dered the  plaintiffs  the  sum  of  $2,600  of  principal  and  $185  for 
interest  and  costs  and  demanded  the  release  of  the  central  and 
easterly  lots.  Releases,  proper  in  form,  were  at  the  same  time 
presented  and  a  demand  made  that  the  plaintiffs  execute  the 
same  as  a  condition  of  receiving  the  money.  Notice  was  also 
given  of  the  conveyances  to  Mrs.  Hoppe.  The  plaintiffs 
refused  to  execute  the  releases,  or  to  receive  the  money,  upon 
the  ground  that  they  were  entitled  to  the  whole  amount  unpaid 
upon  the  mortgage.  The  money  tendered  was  not  subsequently 
kept  good,  nor  paid  into  court,  but  the  same  was  used,  wholly, 
or  in  part,  by  the  person  to  whom  it  belonged  and  by  whom 
the  tender  was  made  in  behalf  of  the  defendants  Tuch  and 
Hoppe. 

The  cause  was  tried  in  February,  1888,  and  shortly  before, 
a  supplemental  answer  was  served  in  behalf  of  Mr.  and  Mrs, 
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Tuch  setting  up  said  tender  and  demanding  "  that  by  the 
judgment  of  the  court  *  *  *  the  said  two  parcels  of 
land  for  the  release  of  which,  or  to  procure  the  release  of 
which,  the  said  sums  were  and  still  are  tendered  the  said  mort- 
gagees, be  released  from  the  lien  and  effect  of  the  said  mort- 
gage, and  that  any  judgment  of  foreclosure  which  may  be  ren- 
dered, herein  be  limited  to  the  premises  and  parcels  of  land 
described  in  said  mortgage  other  than  those  hereinbefore 
referred  to  and  described  and  to  procure  the  release  of  which 
from  the  said  mortgagees  such  tender  of  said  amount  and 
amounts  was  and  were  and  is  made." 

The  trial  court  held  the  tender  insufficient  and  rendered 
judgment  for  the  plaintiffs.  The  General  Term  affirmed  upon 
the  grounds  that,  as  the  mortgagors  were  in  default,  they  were 
not  in  a  situation  to  enforce  a  release ;  that  the  tender,  being 
conditional,  was  insufficient,  and  being  made  the  basis  of  an 
affirmative  claim,  should  have  been  kept  good. 

Without  here  considering  the  other  grounds,  we  base  our 
affirmance  of  the  judgment  upon  the  one  last  named. 

Assuming  that  the  conditional  tender,  although  not  sufficient 
to  discharge  the  mortgage  debt,  was  sufficient  to  call  into  action 
the  covenant  to  release,  still  we  are  of  the  opinion  that,  under 
the  circumstances,  the  sum  tendered  should  have  been  kept 
good,  and  brought  or  paid  into  court. 

The  general  rule  is,  as  laid  down  in  the  noted  case  of  Kort- 
rujht  v.  Cady  (21  N.  Y.  343),  that  when  the  entire  sum 
secured  by  a  mortgage  is  due,  a  tender  of  the  amount  unpaid, 
at  any  time  before  a  sale  in  foreclosure,  extinguishes  the  lien, 
and  that,  as  it  leaves  the  debt  unaffected,  it  is  not  necessary  to 
keep  the  tender  good,  or  pay  the  money  into  court.  We  do 
not  think,  however,  that  the  facts  of  this  case  bring  it  within 
the  general  rule.  The  tender  in  question  was  not  made  under 
the  covenant  of  the  mortgagors  to  pay  the  debt,  but  under 
the  covenant  of  the  mortgagees  to  release  the  land,  because 
only  the  sum  required  to  procure  a  release  of  part  of  the  lands 
was  tendered,  not  the  amount  required  to  pay  the  mortgage. 
The  object  was  not  to  discharge  an  obligation  of  the  defend- 
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ants,  but  to  compel  the  performance  of  a  promise  by  the  plain- 
tiffs. This  was  so  stated,  in  substance,  by  the  agent  of  the 
mortgagors  when  he  made  the  tender,  was  well  understood  by 
all  who  were  present  and  is  conceded  by  the  learned  counsel 
for  the  defendants  in  his  points.  This  expressed  purpose  was 
followed  by  a  supplemental  answer  alleging  the  tender  and 
demanding  judgment  for  the  release  of  the  two  parcels,  "  to 
procure  the  release  of  which  the  said  sums  were  tendered." 
In  other  words,  the  tender  was  made  for  the  purpose  of  basing 
a  demand  for  affirmative  relief  upon  it,  and  where  that  is  the 
case,  the  rule  as  stated  above  does  not  apply,  but  a  different 
rule,  founded  on  the  principle  that  lie  who  seeks  equity  must 
himself  do  equity,  is  called  into  action,  and  compels  the  mort- 
gagor to  keep  the  tender  good  before  it  will  allow  him  to 
maintain  an  action  to  destroy  the  hen  of  the  mortgage  on 
account  of  a  tender  and  refusal.  As  was  said  by  this  court  in 
Tuthill  v.  Morris  (81  K  Y.  94,  99) :  "  Although  the  authori- 
ties cited  sustain  the  proposition  that  when  a  tender  has  been 
duly  made  of  the  full  amount  due,  it  will  discharge  the  hen 
and  be  a  good  defense  against  its  enforcement,  without  the 
tender  being  kept  good,  yet  we  are  clearly  of  the  opinion  that 
it  should  be  kept  good  in  order  to  entitle  the  mortgagor  to  the 
affirmative  relief  which  he  seeks  in  this  action  and  which  the 
judgment  awards  him,  viz.,  the  extinguishment  of  the 
mortgage." 

Where  the  mortgagors,  although  defendants,  assume  the 
position  of  plaintiffs  and  demand  in  their  answer  that  part  of 
the  mortgaged  premises  be  released  pursuant  to  an  agreement 
of  the  mortgagees  contained  in  the  mortgage,  no  effect  will  be 
given  to  the  tender  unless  the  money  is  brought  into  court. 
It  would  be  inequitable  to  extinguish  the  security  in  part, 
without  giving  to  the  holders  of  the  mortgage  the  benefit  of 
the  proportionate  payment  for  which  they  had  contracted.  A 
tender,  in  order  to  become  the  foundation  of  an  action  in 
equity,  must  be  kept  good  or  it  will  be  wholly  ineffectual. 
{Breunich  v.  Weselman,  100  N.  Y.  609,  610;  Hatpin  v. 
Phenix  Ins.  Co.,  118  id.  165, 178 ;  Day  v.  Strong,  29  Hun,  505.) 
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The  position  of  the  defendants  that  they  did  not  ask  for 
affirmative  relief  has  no  foundation  in  the  record.  While  they 
did  not  demand  in  their  supplemental  answer  that  the  plaintiffs 
be  compelled  to  execute  a  release,  they  did  demand  that  a  release 
be  decreed  by  the  court,  as  appears  from  the  quotation  already 
made.  At  the  beginning  of  the  trial  their  counsel  announced 
"  that  the  only  defense  in  this  case  made  by  the  defendants 
was  under  the  supplemental  answer,  and  that  they  withdrew 
their  amended  answer  and  waived  all  rights  thereunder." 
That  statement  did  not  withdraw  the  counter-claim  plainly  set 
forth  in  the  supplemental  answer,  nor  relieve  the  defendants 
from  the  consequences  of  the  position  that  they  deliberately 
took  when  they  asked  for  affirmative  relief  in  the  last  of  the 
three  answers  served  by  them,  and  the  one  upon  which  they 
stood  when  they  went  to  trial. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Judgment  affirmed. 
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It  scents  that  an  action  in  equity  will  lie  to  restrain  the  defendant  from  erect- 
ing a  portion  of  a  building  on  lands  to  which  the  plaintiff  asserts  and 
proves  title,  to  compel  the  removal  of  so  much  of  the  foundation  walls  as 
had  been  constructed  at  the  time  of  the  commencement  of  the  action,  to 
cause  the  land  to  be  restored  to  its  former  condition  and  to  recover 
damages  occasioned  by  the  defendant's  action,  although  the  plaintiff  has 
not  previously  established  in  an  action  at  law  his  right  to  the  locus  in  quo. 

In  such  an  action  the  defendant,  to  avail  himself  of  the  objection  that 
plaintiff  has  an  adequate  remedy  at  law,  must  raise  it  by  answer; 
after  the  parties  have  submitted  to  the  jurisdiction  of  the  court  the 
plaintiff  will  not  be  turned  out  to  seek  his  remedy  elsewhere  upon 
objection  taken  for  the  first  time  at  the  trial. 

Reported  below,  51  Hun,  401. 

(Argued  April  22,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  28,1889,. 
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which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lew  is  Sanders  for  appellant.  The  facts  not  being  before 
the  General  Term,  the  reversal  could  only  be  on  questions  of 
law,  and  the  order  of  reversal  not  being  expressed  to  be  upon 
the  facts,  such  is  its  legal  effect.  The  evidence  not  being 
returned,  the  presumption  of  law  is  that  other  evidence  existed 
sustaining  the  judgment.  (Mailler  v.  K  P.  Line,  61  N.  Y. 
314.)  Plaintiffs  would  not  have  been  permitted  at  the  trial  to 
substitute  one  cause  of  action  for  another,  requiring  irrecon- 
cilable proof,  and  failing  to  prove  the  cause  of  action  alleged 
and  having  judgment  against  them  for  such  failure,  they  may 
not  succeed  upon  appeal  upon  a  cause  of  action  nowhere  sug- 
gested below.  (Salisbury  v.  Howe,  87  N.  Y.  134.)  There 
was  no  title  shown  in  plaintiffs  to  the  locus  in  quo,  (Code 
Civ.  Pro.  §§  370,  371,  372.)  If  plaintiffs  or  their  grantors 
intended  to  make  adverse  claim,  they  should  have  erected  a 
fence  running  along  the  wall  of  the  defendant's  house  and  that 
would  have  been  notice.  (Doolittle  v.  Tice,  41  Barb.  181.) 
Whatever  inchoate  rights  any  one  of  plaintiff's  grantors  might 
have  acquired  to  the  strip  in  question  by  adverse  possession, 
such  grantor  had  the  right  to  abandon,  and  did  effectually 
abandon,  when  he  conveyed,  bounding  the  land  conveyed 
on  the  east  by  land  of  John  Oothout.  (Casey  v.  Julies,  1 
Gill.  496.)  The  remedy  was  by  ejectment.  (Moores  v.  Towiir 
shend,  102  N.  Y.  393;  Campbell  v.  Seaman,  63  id.  583; 
Wallack  v.  Society,  67  id.  28.) 

Carlisle  JVorwood,  Jr.,  for  respondents.  To  assert  their 
rights,  the  plaintiffs  were  without  any  adequate  remedy  at 
law,  and  in  such  case,  the  Supreme  Court  had  jurisdiction  to 
give  relief  by  a  judgment  containing  a  mandatory  injunction. 
(Corning  v.  T.  L  &  iT.  Factory,  40  K  Y.  191 ;  Fox  v.  Fitz- 
Sickels— Vol.  LXXXII.        29 
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simmons,  29  Hun,  574 ;  Wheelock  v.  Noonan,  21  J.  &  S.  286 ; 
108  X.  Y.  79 ;  Creely  v.  £.  &  B.  Co.,  103  Mass.  514 ;  South- 
mayd  v.  McLaughlin,  9  C.  E.  Green,  181.) 

Parker,  J.  This  is  a  suit  in  equity  brought  to  restrain  the 
defendant  from  erecting  a  portion  of  a  building  on  lands  to 
which  plaintiffs  asserted  title ;  to  compel  the  removal  of  so 
much  of  the  foundation  wall,  as  had  been  constructed  at  the 
time  of  the  commencement  of  the  action ;  to  cause  the  land  to 
be  restored  to  its  former  condition ;  and  for  damages  occa- 
sioned by  the  action  of  the  defendant. 

The  defendant  challenged  plaintiffs'  assertion  of  title,  and 
alleged  title  in  himself. 

The  locus  in  quo  is  a  narrow  strip  of  land  nine  inches  in 
front  on  Bleecker  street,  by  seventy-five  feet  deep,  and  consti- 
tuted a  part  of  an  alley-way,  two  feet  and  eleven  and  one-half 
inches  in  width,  occupied  and  used  by  the  plaintiffs  and  their 
predecessors  in  title  for  many  years  prior  to  the  commission  of 
the  acts  by  defendant  of  which  plaintiffs  complain. 

The  plaintiffs'  lot,  and  defendant's  lots,  were  formerly  a 
part  of  the  Bayard  farm,  which  was  surveyed  and  laid  out 
into  lots  prior  to  1818.  On  Bleecker  street,  between  Macdougal 
and  Sullivan  streets,  there  were  eight  lots,  with  a  frontage  on 
Bleecker  street  each  of  25  feet,  and  a  depth  of  100  feet. 

The  record  title  established  by  plaintiffs,  commenced  with 
a  deed  dated  April  22,  1818,  by  which  was  conveyed  four  of 
such  lots,  commencing  at  Macdougal  street  and  being  a  plot 
100  feet  square.  The  trial  court  has  found  that  this  deed  did 
not  convey  any  portion  of  the  nine  inches  in  controversy. 

The  defendant  is  the  owner  of  the  four  remaining  lots,  and 
derives  his  title  through  John  Oothout,  to  whom  they  were 
conveyed  by  deed,  bearing  date  June  4,  1824,  in  which  they 
were  described  as  being  bounded  easterly  by  Sullivan,  and 
southerly  by  Bleecker  street,  "  containing  together  100  feet 
on  each  of  the  four  sides  thereof." 

Now  while  it  is  found  that  the  deed  of  1818,  through  which 
plaintiffs  derive  title,  did  not  convey  the  lands  in  dispute,  it 
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appears  from  the  opinion  both  at  Special  and  General  Term, 
that  those  courts  regarded  the  facts  as  establishing  title  thereto 
in  the  plaintiff,  by  adverse  possessions,  and  with  that  view  we 
concur. 

As  has  already  been  stated  John  Oothout  acquired  title  to 
the  lots  now  owned  by  the  defendant  in  1824,  thereafter,  and 
on  October  25,  1838,  plaintiffs'  lot  was  conveyed  to  Leavina 
Post,  the  dimensions  given  were  25  feet  front  on  Bleecker 
street,  with  a* depth  of  75  feet,  and  its  easterly  boundary  was 
described  as  being  a  lot  of  ground  of  John  Oothout.  This 
description  was  followed  in  the  several  succeeding  convey- 
ances, down  to  and  including  the  deed  to  plaintiffs,  which 
bears  date  March  20,  1883. 

A  two-story  mansard  roof,  brick  front  house,  had  for  more 
than  40  years  stood  on  the  lot,  its  width  on  Bleecker  street 
being  22  feet  and  one-half  inch ;  and  the  alley-way  between 
it  and  the  easterly  wall  of  defendant's  building  was  two  feet 
eleven  and  one-half  inches  in  width,  together  constituting  a 
frontage  of  25  feet,  which  accords  with  the  frontage  of  said 
lot  on  Bleecker  street,  as  given  in  all  the  deeds,  including  and 
subsequent  to  the  deed  of  1838. 

More  than  40  years  prior  to  this  action  five  houses  were 
erected  on  the  plot  of  ground  now  belonging  to  the  defend- 
ant, the  most  easterly  wall  thereof  constituting  during  such 
period  the  westerly  boundary  of  the  alley-way,  as  maintained 
and  used  by  the  plaintiffs  and  their  predecessors.  Such 
boundary  was  further  maintained  by  a  fence,  which  was  a  con- 
tinuation of  the  line  of  the  wall  extending  from  the  house 
towards  the  rear  of  the  lots  and  to  the  easterly  side  of  a  shed, 
occupying  the  rear  of  the  lot  claimed  by  plaintiffs.  Within 
the  shed  there  was  a  partition  wall  built  in  line  with  the  fence, 
commencing  at  a  point  inside  the  shed  opposite  the  point 
where  the  fence  met  the  shed  on  the  outside.  Back  of  the 
alley- way  was  a  cistern  on  plaintiffs'  premises,  which  extended 
easterly  up  to  the  line  of  the  wall  of  defendant's  house. 
There  was  a  door  at  the  entrance  to  the  alley- way  on  Bleecker 
street,  adjusted  to  the  door  frame ;  the  westerly  side  of  the 


228  Babon  et  al.  v.  Kobn.  [June, 

Opinion  of  the  Court,  per  Parker,  J. 


door  frame  was  a  strip  of  wood,  fastened  to  the  defendant's 
house ;  the  door  had  a  lock,  and  when  locked  the  bolt  went 
into  such  strip  of  wood.  When  the  plaintiffs  took  possession 
under  their  deed  the  key  of  the  alley-way  door  was  given  to 
them,  and  thereafter  kept  in  their  exclusive  possession  and 
control.  The  wall,  fence  and  alley-way  door  left  the  defend- 
ant without  means  of  access  to  any  portion  of  the  premises 
constituing  the  alley-way. 

We  have  thus  briefly  alluded  to  some  of  the  facts  found  by 
the  trial  court,  which  as  we  think  are  adequate  to  justify  a 
finding,  that  title  to  the  alley-way  had,  prior  to  the  commence- 
ment of  this  action,  been  acquired  by  adverse  possession. 

While  the  trial  court  entertained  the  same  view,  it  found  as 
a  conclusion  of  law  *  *  *  "  that  this  court  sitting  in 
equity,  has  no  jurisdiction  of  the  cause  of  action  sought  to  be 
proved  in  this  suit ; "  and,  therefore,  directed  judgment  for 
the  defendant. 

Assuming  plaintiffs'  title  to  be  established,  the  authority  of 
the  court  in  a  suit  in  equity  to  interfere  and  prevent  an  appro- 
priation of  their  lands  to  the  use  of  another  for  building  pur- 
poses cannot  be  longer  questioned,  not  only  for  the  purpose  of 
avoiding  multiplicity  of  actions,  but  also  because  they  were 
without  adequate  remedy  at  law. 

The  plaintiff,  Jean  Baron,  was  a  wholesale  wine  merchant 
and  importer  of  wines,  which  he  purchased  in  casks,  using  the 
alley-way  for  the  purpose  of  conveying  the  casks  from  the 
street  to  the  rear  of  the  yard,  thence  they  were  taken  into  hie 
cellar  for  bottling,  and  this  the  erection  of  defendant's  wall 
would  wholly  prevent. 

This  special  injury  could  not  well  be  provided  for  by  any 
rule  of  damages.  Again,  it  would  be  impracticable,  if  not 
impossible,  for  the  plaintiffs  in  ejectment  to  regain  actual  pos- 
session of  that  portion  of  the  alley-way  occupied  by  the  wall. 

The "  sheriff  might  not  regard  it  as  his  duty  to  deliver  pos- 
session by  taking  down  the  wall,  which  would  burden  him 
with  the  risk  of  injury  to  other  portions  of  defendant's  build- 
ing, not  included  within  the  nine  inches.     But  in  equity,  the 
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obligation  to  remove  can  be  placed  directly  on  the  party  who 
caused  the  wall  to  be  erected,  and  it  frequently  affords  pre- 
ventive relief  against  the  commission  of  trespasses,  such  as  the 
excavation  of  complainants'  soil  by  an  adjoining  owner ;  the 
destruction  of  his  wall  in  building  operations  on  adjacent 
premises,  and  the  encroachment  on  his  rights  by  the  diversion 
of  a  stream  of  running  water  from  its  natural  channel.  (Story's 
Equity  Jur.  §§  928,  929 ;  High  on  Injunction,  §§  704,  707 ; 
Creely  v.  Bay  State  Brick  Co.,  103  Mass.  514 ;  Corning  v. 
Troy  Iron  cfe  Nail  Factory,  40  N.  Y.  191 ;  Fox  v.  Fitzzimons, 
29  Hun,  574 ;  Wheelock  v.  Noonan,  108  K  Y.  179  ;  Avery  v. 
N.  T.  C.  &  H.  R.  R.  R.  Co.,  106  id.  142.) 

It  appears  to  have  been  the"  view  of  the  trial  court  that  the 
circumstances  of  the  case  made  it  proper  to  refuse  plaintiffs' 
relief  in  equity  until  after  his  right  to  the  locus  in  quo  had 
been  established  at  law.  Such  is  the  general  rule  in  courts  of 
equity,  but  it  has  exceptions.  (T  dk  B .  R.  R.  Co.  v.  B.y  If. 
T.  <&  W.  R.  Co.,  86  K  Y.  128.)  Judge  Finch,  speaking  for 
this  court  in  JYA^elock  v.  Noonan  {supra),  said  that  "the 
modern  system  of  trying  equity  cases  makes  the  rule  less 
important.  *  *  *  Indeed,  I  am  inclined  to  deem  it  more 
of  a  rule  of  discretion  than  of  jurisdiction." 

If  the  question  whether  the  plaintiff  ought  to  have  been 
required  to  establish  his  title  in  an  action  at  law,  were  properly 
reviewable  here,  it  need  not  be  considered,  because  the  defend- 
ant did  not,  by  his  answer,  object  that  the  plaintiffs  had  an 
adequate  remedy  at  law.  After  parties  have  submitted  to  the 
jurisdiction  of  the  court,  the  plaintiff  will  not  be  turned  out 
to  seek  his  remedy  elsewhere,  when  the  objection  is  taken  for 
the  first  time  at  the  trial.  (Grandin  v.  leRoy,  2  Paige,  509  ; 
Wiswall  v.  Hall,  3  id.  313 ;  LeRoy  v.  Piatt,  4  id.  77 ;  Cox 
v.  James,  45  X.  Y.  557 ;  Town  of  Mentz  v.  Cook  108  id.  504.) 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


230 


Atkinson  et  aL  v.  Tbuesdell. 


[June, 


Statement  of  case. 


127   280 

fl61   424 

161   428 


Joseph  Atkinson  et  aL,  Respondents,  v.  Titus  B.  Tbuesdell, 

Appellant 

The  meaning  of  characters,  marks,  letters,  figures,  words  or  phrases  used 

in  contracts,  having  purely  a  local  or  technical  meaning,  unintelligible 

to  persons  unacquainted  with  the  business,  may  be  given  and  explained 

•     by  parol  evidence,  if  the  explanation  be  consistent  with  the  terms  of  the 

contract. 

Parol  evidence  may  also  be  given  as  to  the  uniform,  continuous  and  well 
settled  usage  and  custom  pertaining  to  the  matters  embraced  in  the 
contract,  unless  such  usage  or  custom  contravenes  a  rule  of  law,  or 
alters  or  contradicts  expressed  or  implied  terms  of  the  contract  which 
are  free  from  ambiguity. 

Plaintiffs  entered  into  a  contract  with  defendant  to  manufacture,  sell  and 
deliver  to  him  a  quantity  of  bottles' at  prices  named,  "  to  be  made  after 
September  1st,  and  to  be  taken  by  January  1st,  1883  *.  *  *  on  dock 
in  New  York."  Defendant  ordered  bottles  to  be  shipped  to  him  from 
time  to  time  under  the  contract,  up  to  November  16,  1882,  and  in 
answer  to  a  question  as  to  when  he  wanted  more,  answered  that  he  was 
not  in  need  of  any  then  but  would  want  some  later.  On  January  8, 
1883,  plaintiffs  sent  defendant  a  bill  for  all  the  bottles  not  ordered  and 
delivered;  this  was  not  paid  and  defendant  refused  to  take  the  bottles. 
Upon  the  trial  of  an  action  to  recover  the  contract  price  for  all  the  bottles 
contracted  for,  plaintiffs  were  allowed  to  prove,  under  objection  and 
exception,  by  witnesses  engaged  in  and  familiar  with  the  glass  business, 
that  the  words  "to  be  taken  by  January  1st,  1883,"  as  used  in  the 
contract,  meant  in  that  business,  as  the  purchaser  should  from  time 
to  time  specifically  order,  and  that  if  not  all  ordered  within  the  time 
specified  it  was  the  custom  for  the  vendor  to  forward  a  bill  for  the  balance, 
and  if  the  same  was  paid  by  the  purchaser,  to  hold  the  goods  in  store, 
subject  to  his  order  for  a  reasonable  time  thereafter.    Held,  no  error. 

Also  held,  that  under  the  construction  so  given  to  the  contract  proof  of 
delivery  or  tender,  by  plaintiffs  was  not  necessary. 

The  action  appeared  to  be  tried  upon  the  theory  that  all  of  the  goods 
called  for  by  the  contract  had  been  manufactured  and  were  held  in  store 
subject  to  the  defendant's  order.  The  amount  at  the  contract  price  was 
agreed  upon.  The  court  instructed  the  jury  that  if  they  found  for 
plaintiffs  their  verdict  should  be  for  the  amount  agreed  upon.  No 
exception  was  taken.  It  was  claimed  on  appeal  that  the  recovery  should 
only  have  been  for  the  difference  between  the  market  value  of  the 
goods  and  the  contract  price.  Held,  untenable  ;  that  in  the  absence  of 
an  exception  raising  this  question,  it  was  not  available. 

Reported  below,  25  J.  &  S.  226. 


(Argued  April  24,  1891;  decided  June  2,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  was  an  action  for  a  breach  of  contract. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  M.  Hunt  for  appellant.  Plaintiffs  should  not  have 
been  permitted  to  both  sell  the  goods  in  question  to  third 
parties  and  recover  the  full  contract  price  from  the  defendant. 
(Dtistan  v.  Mc 'Andrew,  44  N.  Y.  72 ;  Mason  v.  Decker,  T2 
id.  595 ;  Hunter  v.  Wetsell,  34  id.  555.)  There  can  be  no 
recovery  without  proof  of  delivery  or  tender.  (Pope  v.  F. 
II.  C.  &  M.  Co.,  107  N.  Y.  61 ;  Laws  of  1882,  chap.  410, 
§  786.)  The  admission  of  testimony  of  the  alleged  custom  or 
usage  in  the  glass  trade,  introduced  for  the  purpose  of  varying 
the  terms  of  the  contract,  under  the  objection  and  exception  of 
defendant,  was  erroneous.  (Hopper  v.  Sage,  112  N.  Y.  530  ; 
Englehom  v.  Reitlinger,  122  id.  76 ;  Newhall  v.  Appleton, 
102  id.  134;  Collender  v.  Dinsmore,  55  id.  200;  Walls  v. 
Bailey,  49  id.  464.)  Before  defendant  could  be  held  liable  in 
an  action  brought  by  these  plaintiffs  upon  a  contract  made 
with  ¥m.  F.  Dorflinger,  individually,  it  must  be  shown  that 
defendant  at  the  time  of  making  the  contract  knew  or  had 
some  reason  to  believe  that  the  contract  then  made  was  made 
by  Dorflinger  as  agent  for  these  plaintiffs.  (Tut ft  ill  v.  Wilson, 
90  N.  Y.  423 ;  Wright  v.  Cabot,  49  id.  570.) 

Samuel  W.  Weiss  for  respondents.  The  evidence  establish- 
ing that  Dorflinger  was  acting  as  plaintiffs'  agent  in  making 
the  contract  and  that  plaintiffs  were  the  principals,  was  prop- 
erly admitted.  (Xash  v.  To  tone,  5  Wall.  703  ;  1  Pars,  ou 
Cont.  [5th  ed.]  62 ;  Hicks  v.  Wetmore,  12  Wend.  548 ;  Van 
Lien  v.  Byrnes,  1  Hilt.  133  ;  Henry  v.  Marvin,  3  E.  D. 
Smith,  71.)  The  admission  of  the  evidence  as  to  the  particu- 
lar meaning,  in  the  glass  trade,  of  the  words  "  to  be  taken  " 
was  not  error.     (Quinby  v.  Strauss,  90  N.  Y.  664  ;  Ward  v. 
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Kiljpatrick,  85  id.  413 ;  Briggs  v.  Waldran,  83  id.  582 ;  Mead  v. 
Shm,  92  id.  122 ;  Dana  v.  Fiedler,  12  id.  46  ;  Walls  v.  Bailey, 
49  id.  469,  470  ;  Collender  v.  Dinsmore,  55  id.  205  ;  Newhall 
v.  AppUton,  114  id.  140  ;  Smith  v.  Clews,  Td.  190  ;  Whart. 
on  Ev.  §  962  ;  United  States  v.  Chicago,  76  U.  S.  54 ;  B.  L. 
Ins.  Co,  v.  Ditteher,  95  id.  273  ;  Woolsey  v.  Funke,  121  X. 
Y.  92 ;  .F/'^cA  v.  Carhart,  1  id.  102.)  The  evidence  of 
custom  was  competent  upon  the  general  principle  that  usage 
of  trade  enters  into  every  contract  made  in  that  trade,  and 
parties  are  presumed  to  engage  with  reference  to  it  and  make 
it  part  of  their  contracts.  {Ilinton  v.  Locke,  5  Hill,  437  ; 
Miller  v.  Ins.  Co.,  3  Abh.  [N.  C]  470  ;  Voorhees  v.  Burchard, 
55  N*.  Y.  98.)  The  motion  to  dismiss  was  properly  denied. 
(Sterrett  v.  T.  N.  Bank,  122  N.  Y.  662.)  If  it  be  assumed 
that  plaintiffs,  by  the  contract  as  originally  made,  were  under 
the  obligation  of  offering  the  goods  to  defendant  in  New 
York  city  prior  to  January  1, 1883,  that  obligation  was  waived 
by  the  subsequent  arrangement  made  by  defendant  Foster. 
( Moses  v.  Bierling,  31  N.  Y.  463  ;  Nehon  v.  P.  F.  P.  E.  Co., 
55  id.  480  ;  Grange  v.  Palmer,  56  Hun,  481 ;  Eddy  v.  Davis, 
116  id.  251.)  Again,  defendant's  refusal  in  March,  1883, 
after  the  arrangement  with  Foster  was  alluded  to,  was  an 
absolute  waiver  of  all  precedent  obligation  to  tender  the  goods. 
(Benjamin  on  Sales  [1st  Am.  ed.],  §  566 ;  Howard  v.  Daly, 
61  N.  Y.  370 ;  Shaw  v.  R.  L.  Ins.  Co.,  69  id.  292,  293 ; 
Bogardus  v.  N.  T.  L.  Ins.  Co.,  101  id.  335,  336;  Blewett  v. 
Baker,  58  id.  613  ;  Lawrence  v.  Miller,  86  id.  137.)  Defend- 
ant, having  by  the  arrangement  with  Foster,  influenced  plain- 
tiffs not  to  bring  on  the  balance  of  the  goods  prior  to  the  time 
of  his  linal  refusal,  is  estopped  from  claiming  that  plaintiffs 
should  have  brought  on  the  goods.  (Herman  on  Estoppel, 
§§  322,  323 ;  Grange  v.  Palmer,  56  Hun,  481 ;  Leslie  v.  L. 
Ins.  Co.,  63  X.  Y.  27  ;  K.  Y.  P.  Co.  v.  Pothery,  107  id.  310.) 
Plaintiffs'  right  of  action  must  be  determined  by  the  facts  as 
they  existed  when  the  action  was  commenced.  (  West/all  v. 
Peacock,  63  Barb.  209.)  No  exception  was  taken  to  the 
measure  of  damage  laid  down  in  the  charge,  and  it  cannot  be 
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reviewed  here.  (Coe  v.  Raymond \  89  K  Y.  612;  &  0.  Co. 
v.  A.  Ins.  Co.,  79  id.  506 ;  Hayden  v.  BeMets,  53  id.  426  ; 
Mason  v.  Decker^  72  id.  595.) 

Haight,  J.  Plaintiffs  were  copartners  doing  business  under 
the  name  of  The  Hawley  Glass  Company,  Limited,  at  Hawley, 
Pennsylvania.  William  F.  Dorflinger  was  their  chairman  and 
selling  agent.  On  the  20th  of  July,  1882,  whilst  acting  for 
and  on  their  behalf,  he  contracted  with  the  defendant  to 
manufacture,  sell  and  deliver  to  him  a  large  quantity  of  glass 
pickle  bottles  at  prices  specifically  named  "  to  be  made  after 
September  1st,  and  to  be  taken  by  January  1st,  1883 ;  terms, 
sixty  days  net  on  dock  in  New  York."  The  defendant  from 
time  to  time  ordered  bottles  under  the  contract,  to  be  shipped 
to  him,  up  to  the  16th  day  of  November,  1882,  after  which  he 
ceased  to  make  further  orders  on  the  plaintiffs.  Thereafter, 
Mr.  Foster,  a  clerk  in  the  employment  of  the  plaintiff  Dor- 
flinger, asked  the  defendant  when  he  wanted  the  glass,  who 
answered  that  he  was  not  in  need  of  any  just  then,  but  that 
lie  would  want  some  later.  The  plaintiffs  on  the  first  of  Sep- 
tember commenced  the  manufacture  of  the  bottles  and  con- 
tinued the  same  until  some  time  in  December,  when  they 
completed  all  called  for  by  the  contract.  On  the  third  day  of 
January  they  forwarded  to  the  defendant  a  bill  for  all  of  the 
bottles  not  previously  ordered  and  delivered  to  him,  amounting 
to  the  sum  of  $2,036.06.  This  bill  was  not  paid,  and  subse- 
quently and  in  the  early  part  of  March,  1883,  he  refused  to 
take  the  goods.  Upon  the  trial  the  plaintiffs  showed  from  the 
testimony  of  persons  engaged  in  and  familiar  with  the  glass 
business,  that  the  words  "  To  be  taken  by  January  1st,  1883," 
as  used  in  the  contract,  meant  in  that  business,  as  the  purchaser 
should,  from  time  to  time,  specifically  order ;  that  if  they  were 
not  all  ordered  within  the  time  specified,  it  was  customary  to 
forward  a  bill  for  the  balance,  and,  if  the  same  was  paid  by 
the  purchaser,  to  then  hold  the  goods  in  store,  subject  to  his 
order  for  a  reasonable  time  thereafter.  This  evidence  was 
taken  under  the  exception  of  the  defendant. 
Sickels  — You  LYXXl  L        30 
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The  question  thus  presented  has  been  the  subject  of  frequent 
consideration  by  the  courts,  and  the  rule  may  be  regarded  as 
well  settled,  that  the  meaning  of  characters,  marks,  letters, 
figures,  words  or  phrases  used  in  contracts,  having  purely  a 
local  or  technical  meaning,  unintelligible  to  persons  unac- 
quainted with  the  business,  may  be  given  and  explained  by 
parol  evidence  if  the  explanation  is  consistent  with  the  terms 
of  the  contract.  So,  also,  parol  evidence  may  be  given  as  to 
the  uniform,  continuous  and  well  settled  usage  and  custom 
pertaining  to  the  matters  embraced  in  the  contract,  uiiless  such 
usage  and  custom  contravene  a  rule  of  law,  or  alter  or  contra- 
dict the  expressed  or  implied  terms  of  a  contract,  free  from 
ambiguity.  (Dana  v.  Fiedler,  12  N.  Y.  40 ;  Walls  v.  Bailey, 
49  id.  464 ;  CoUender  v.  Dinsmo?%e,  55  id.  200 ;  Silberman  v. 
Clark,  96  id.  522 ;  Newhall  v.  Appleton,  102  id.  133 ;  S.  C. 
114  id.  140 ;  Hopper  v.  Sage,  112  id.  530-535 ;  Smith  v. 
Clews,  114  id.  190.) 

By  referring  to  the  contract  it  will  be  observed  that  the 
goods  are  to  be  taken  by  January  1,  1883,  on  dock  in  New 
York.  The  particular  dock  is  not  specified.  The  goods  in 
question,  being  glass,  require  care  in  shipping  and  delivering 
in  order  that  they  may  not  be  damaged  by  breaking.  The 
bottles  were  bulky  and  required  much  space  for  storage. 
Storage  in  New  York  being  expensive,  we  are  told  that  it  was 
the  custom  to  order  the  goods  from  the  manufacturer  only  as 
they  were  wanted  for  use  in  the  business  of  the  purchaser. 
Hence  the  custom,  to  be  taken  when  called  for.  There  is 
uothing  in  the  evidence  received  that  can  be  said  to  contra- 
vene a  rule  of  law,  or  to  contradict  the  expressed  or  implied 
terms  of  the  contract.  Under  the  explanation  given  as  to  the 
usage  of  the  trade,  to  specifically  order  the  goods  from  time 
to  time  as  required  by  the  purchaser,  the  phrase  of  the  con- 
tract "  to  be  taken  by  January  1st,  1883,  on  dock  in  New  York  " 
is  rendered  intelligible  and  harmonious  with  the  other  pro- 
visions thereof.  The  question  presented  may  be  upon  the 
border,  but  we  are  inclined  to  the  opinion  that  the  facts  bring 
it  within  the  rule  recognizing  the  evidence  as  competent 
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This  evidence  was  not  controverted  upon  the  trial.  But,  as 
we  have  shown,  the  defendant  from  time  to  time,  up  to  the 
sixteenth  day  of  November,  made  orders  upon  the  plaintiffs 
for  the  goods  required  by  him,  thus  practically  interpreting 
the  contract  the  same  as  is  contended  for  by  the  plaintiffs. 

Under  the  construction  given  to  the  contract,  proof  of 
delivery  or  tender  by  the  plaintiffs  was  not  required. 

It  is  now  contended  that  the  recovery  should  only  have  been 
for  the  difference  between  the  market  value  of  the  goods  and 
the  contract  price,  but  we  do  not  understand  this  question  to 
be  raised  by  any  exceptions  in  the  case.  The  action  appears 
to  have  been  tried  upon  the  theory  that  all  of  the  goods  called 
for  by  the  contract  had  been  manufactured  and  were  held  in 
store  subject  to  the  order  of  the  defendant  The  contract 
price  of  the  goods  was  agreed  upon,  together  with  the  interest 
that  had  accrued  thereon.  The  court,  in  submitting  the  case 
to  the  jury,  instructed  them  that  if  they  found  for  the  plain- 
tiffs their  verdict  should  be  for  $2,651.86,  which  was  the 
amount  agreed  upon,  and  to  this  charge  no  exception  was 
taken. 

We  have  examined  the  other  exceptions  taken  in  the  case, 
but  find  none  that  renders  a  new  trial  necessary. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


John  H.  Dbesler,  Kespondent,  v.  George  M.  IIard  et  al. 

Appellants. 

Where,  in  the  date  of  a  receipt,  the  month  was  abbreviated  and  it  was  a 
matter  in  dispute  as  to  whether  the  abbreviation  was  intended  for  Janu- 
ary or  July,  held,  that  it  was  competent  for  an  expert  in  handwriting, 
after  comparison  of  the  abbreviation  in  question  with  similar  abbrevia- 
tions in  writings  of  the  person  who  wrote  the  receipt,  to  give  his  opinion 
as  a  witness  as  to  the  month  intended  by  the  abbreviation,  and  that  the 
rejection  of  such  evidence  was  error  requiring  a  reversal. 

Dreder  v.  Hard  (25  J.  &  S.  192),  reversed. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  1,  1889,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Daniel  P.  Hays  for  appellants.  The  court  erred  in  refusing 
to  allow  the  witness  Carvalho  to  examine  the  receipt  offered  in 
evidence,  and  testify  as  to  whether  the  date  was  January  or 
July.  (  Van  Wycklm  v.  City  of  Brooklyn,  118  N.  Y.  429 ; 
Miles  v.  Loomis,  75  id.  288 ;  Sheldon  v.  Benham,  4  Hill,  131 ; 
Stone  v.  Hubbard,  7  Cush.  595  ;  Masters  v.  Masters,  1  P.  "Wms. 
425 ;  Vinton  v.  Peck,  14  Mich.  290.)  It  was  also  error  for 
the  judge  to  exclude  from  the  jury  the  question  as  to  whether 
the  plaintiff  was  estopped  from  making  any  claim  against 
defendant  Hard  by  reason  of  his  standing  by  and  permitting 
Hard  to  make  and  carry  out  a  settlement  with  the  assignee  of 
Blauvelt.  {Rogers  v.  King,  66  Barb.  496 ;  W.  C  Co.  v.  Hath- 
away, 8  Wend.  482 ;  PeopU  v.  R.  T.  Co.,  23  id.  230 ;  Baylies 
on  Code  Pleading,  238.) 

Isaac  L.  Egbert  for  respondent.  The  exception  insisted 
upon  by  the  appellants,  who  contend  that  they  were  entitled  to 
have  the  expert  Carvalho  state  his  opinion  to  the  jury  with 
reference  to  the  date  on  the  receipt,  is  untenable.  Such  opinion 
was  properly  excluded  by  the  trial  judge.  This  was  not  a  case 
of  disputed  writing,  and  there  is  no  rule  of  law  under  which 
the  proposed  testimony  would  be  permissible.  (Laws  of  1888, 
chap.  555  ;  Peek  v.  Callahan,  95  X.  Y.  73  ;  Miles  v.  Loomis, 
75  id.  288.)  The  refusal  to  charge  as  to  the  alleged  estoppel 
was  proper.     (Code  Civ.  Pro.  §  500,  subd.  2.) 

Potter,  J.  A  statement  of  the  facts  which,  it  seems  to  me, 
must  control  the  decision  of  the  appeal  in  this  case  may  be 
very  brief.     The  action  was  brought  by  plaintiff  to  recover 
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of  defendants  the  moneys  paid  by  him  to  them  from  time  to 
time  towards  the  purchase-price  of  one  thousand  shares  of  the 
stock  of  the  Manhattan  Refining  Company,  but  which  the 
defendants  refused  or  failed  to  deliver  pursuant  to  their 
obligations. 

The  contract  to  purchase  the  particular  block  of  stock  in 
question  was  made  about  the  1st  of  November,  1880.  It  was 
not  questioned  upon  the  trial  but  that  the  plaintiff  had  con- 
tracted to  purchase  of  defendants  two  other  similar  blocks  of 
stock ;  one  in  September,  1880,  and  before,  and  one  in  March, 
1881,  and  after,  the  purchase  in  question.  The  practical  con- 
tention of  the  plaintiff  was  that  while  the  stocks  purchased  in 
September  and  March  had  been  delivered,  the  stock  purchased 
in  November  had  not  been  delivered.  The  contention  of  the 
defendants  was  that  the  stock  purchased  in  November  had 
been  delivered.  Upon  the  trial,  the  plaintiff  introduced  his 
own  and  other  evidence  tending  to  establish  the  contention 
upon  his  behalf.  The  defendants,  in  support  of  their  conten- 
tion, introduced  a  receipt  of  which  the  following  is  a  copy : 

"New  York  Agency,  Juy  22,  1881. 
"  I  have  this  day  received  from  Jas.  II.  Blauvelt  stock  cer- 
tificate No.  122  &  121  of  the  Manhattan  Refining  Company, 
which  I  have  paid  part  cash  and  notes. 

"JOHN  H.  DRESLER." 

A  dispute  thereupon  arose  whether  the  date  of  the  receipt 
was  January  or  July  (1881). 

The  force  and  pertinency  of  the  date  of  the  receipt  was 
clearly  recognized  in  the  charge  of  the  learned  trial  judge 
and  in  the  opinion  of  the  General  Term. 

The  receipt  proves  the  delivery  of  two  blocks  of  stock. 
The  plaintiff  in  his  testimony  proves  the  delivery  of  two 
blocks  of  stock,  but  says  the  two  blocks  delivered  were  the 
purchases  made  in  September  and  March. 

The  defendants  contend  that  the  two  blocks,  the  delivery  of 
which  are  evidenced  by  the  receipt,  were  the  blocks  purchased 
in  September  and  November.     If,  therefore,  the  date  of  the 
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receipt  is  January,  it  must  refer  to  the  purchases  made  in 
September  and  November,  for  the  third  purchase  was  not 
made  till  March  succeeding  January  (1881). 

Various  papers  relating  to  the  transactions  between  plaintiff 
and  the  defendant  Blauvelt  in  the  handwriting  of  the  latter, 
were  put  in  evidence,  and  among  others  a  note  bearing  the 
date  of  the  word  "  Jany"  (1886).  It  was  conceded  that  the 
receipt  in  question  was  in  the  handwriting  of  the  defendant 
Blauvelt. 

The  defendant  called  an  expert  to  show  that  the  date  of 
the  receipt  was  "January"  and  not  "July."  For  that  pur- 
pose the  plaintiff  asked  this  question  :  "  Q.  Will  you  state 
from  the  examination  which  you  have  made  of  Exhibit  B. 
and  of  the  comparison  you  have  made  between  the  handwrit- 
ing of  that  and  the  handwriting  on  these  other  exhibits  in 
Mr.  Blauvelt's  handwriting,  what  your  opinion  is  with  refer- 
ence to  that  date  on  that  paper  ?  " 

This  question  was  objected  to  by  the  plaintiff,  but  not  upon 
any  specific  ground.  The  court  excluded  the  question  mani- 
festly upon  the  ground  that  the  question  calls  for  the  opinion 
of  the  witness  as  to  what  the  word  or  characters  mean. 

To  make  the  point  of  the  proposed  evidence  and. ruling 
more  precise,  the  defendants'  counsel  asked  this  question  : 
"  Q.  I  ask  you  to  compare  it  with  the  exhibit  you  have  in  your 
hand,  and  then  I  desire  to  ask  the  question  again,  whether  in 
your  opinion  the  word  written  at  the  heading  of  defendants' 
Exhibit  B.  in  the  place  of  the  date,  is  January,  or  July," 
which,  upon  plaintiff's  objection,  was  also  excluded.  The 
defendants'  counsel  excepted  to  the  rulings. 

We  think  the  learned  trial  judge  erred  in  excluding  the  evi- 
dence. We  will  assume,  as  stated  in  the  language  of  the  court, 
that  the  object  of  the  proof  was  to  show  by  the  witness  what 
the  words  and  characters  indicating  the  date  of  the  receipt 
were. 

The  principle  involved  is  whether  it  may  be  shown  what 
the  word  in  a  written  instrument  is.  To  a  person  or  a  juror 
(if  we  may  suppose  the  latter  case),  who  can  neither  read  or 
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write,  it  is  indispensable  that  some  one  who  can  should  be 
allowed  to  testify  what  the  words  are.  This  course  would  be 
necessary  in  such  case,  however  plainly  written  or  printed  the 
word  might  be. 

Upon  the  same  principle  it  is  allowable  for  the  jurymen  who 
are  perhaps  only  moderately  skilled  in  letters  and  words,  to 
determine  what  the  letters  and  characters  are  and  what  word 
they  make.  The  jurors  may  do  this  from  the  knowledge  they 
already  possess  and  such  as  they  gain  during  the  trial  by  the 
reading  and  the  comparison  they  make  with  other  writings 
already  introduced  in  evidence.  Indeed  the  court  held  in  the 
opinion  in  this  case  at  General  Term  that  the  jury  might  com- 
pare the  receipt  in  question  with  the  dates  and  letters  in  the 
note  and  the  other  writings  to  determine  the  date  of  the  receipt. 
If  such  comparison  may  be  made  by  unskilled  jurymen,  why 
should  they  not  be  aided  and  enlightened  as  they  may  be  in 
analogous  cases  of  the  genuiness  of  handwriting,  alterations 
and  assimilations  by  men  who  have  made  the  subject  of  hand- 
writing a  study  and  have  obtained  skill  and  proficiency  in  that 
branch  of  knowledge.  As  no  objection  was  made  that  the 
witness  was  incompetent,  it  must  be  assumed  that  he  was 
qualified  as  an  expert  to  give  his  opinion  and  the  grounds  of 
it  in  aid  of  the  jury.  (  Van  WycJdtn  v.  City  of  Brooklyn, 
118  N.  Y.  424-429  and  the  cases  there  cited ;  Masters  v. 
Masters,  1  P.  Williams,  425 ;  Rogers  on  Expert  Testimony, 
§  128.) 

If  we  analyze  the  practical  processes  which  have  to  be  gone 
through  with  in  order  to  elicit  and  apply  this  kind  of  evidence, 
whether  from  experts  or  lay  witnesses,  we  shall  find  that  the 
witness  is  required  to  examine  and  determine  what  the  letters 
and  characters  or  even  hieroglyphics  are  and  what  word  they 
form  in  combination.  The  word  thus  formed  may  be  in  a 
native  or  foreign  language  and  if  it  is  foreign,  then  another 
process  is  yet  to  be  gone  through  with  before  it  can  reach  the 
apprehension  of  the  lay  mind  and  that  is,  to  interpret  its 
meaning  into  the  native  language  of  the  juror.  The  testimony 
of  expert  witnesses  frequently  exemplify  one  or  both  of  these 
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processes  and  are  of  common  use  in  the  investigations  carried 
on  in  courts  of  justice  and  in  other  avocations.  It  often 
becomes  necessary  and  pertinent  in  judicial  proceedings  to 
introduce  foreign  laws  and  to  interpret  their  meaning  to  the 
comprehension  of  the  juror  not  familiar  with  the  foreign 
language. 

We  think  these  views  are  abundantly  supported  by  adjudi- 
cated cases.  In  Sheldon  v.  Benham  (4  Hill,  129-131)  a  skilled 
bookkeeper  was  allowed  to  show  the  words  indicated  and  the 
meaning  of  certain  characters  and  abbreviations  of  entries 
made  by  a  deceased  officer  of  the  bank.  In  the  opinion  in 
that  case  Judge  Bjionson  says :  u  I  see  no  objection  to  the  tes- 
timony of  the  bookkeeper  in  relation  to  these  memoranda. 
He  was  not  called  to  give  a  construction  or  to  declare  the  legal 
effect  of  a  written  instrument ;  but,  as  a  person  skilled  in  such 
matters,  to  tell  the  jury  what  words  these  short  entries  stood 
for.  It  is  not  unlike  the  case  of  an  instrument  written  in  a 
foreign  tongue,  where  a  translator  may  be  called  in  to  tell  the 
jury  how  the  instrument  reads." 

"  Where  the  difficulty  arises  from  the  obscurity  of  the  writ- 
ing itself,  e.  </.,  if  it  be  illegible  from  lapse  of  time,  accident, 
etc.,  one  skilled  in  deciphering  may  be  called  ;  as,  for  instance, 
a  clerk  from  the  post  office.  (Greenl.  Eq.  Ev.  198,  9 ;  Cowen 
&  Hill's  Notes  to  Phil.  Ev.  1419.) 

u  The  very  point  arose  in  Armstrong  v.  Burrows  (6  Watts 
Rep.  266).  There  the  parties  on  a  trial  in  the  Common  Pleas, 
differed  about  the  date  of  a  receipt,  which  had  been  rendered 
illegible ;  the  one  contending  that  it  was  dated  1823,  and  the 
other  that  the  date  was  1824.1' 

In  Vinton  v.  Peck  (14  Mich.  287-290),  the  question  was 
whether  the  note  had  been  altered  from  "  eight "  to  "  eighty ; " 
an  expert  engraver  was  allowed  to  testify  from  comparison 
with  the  genuine  writing,  whether  an  "8  "  was  altered  from  a 
"  3.,?  In  that  case  the  court  said  :  "  It  is  very  true  that  the 
jury  may  examine  a  paper  for  themselves,  and  that  opinions 
are  not  usually  admissible  where  the  jury  form  their  own  con- 
clusions  unaided.     But  we  do  not  think  it  would  be  safe  in 
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this  country  to  adopt  a  rule  which  assumes  such  a  degree  of 
knowledge  and  skill  among  jurors.  Even  reasonably  expert 
writers  may  obtain  valuable  aid  from  experience  in  such  ques- 
tions, as  neither  law  nor  custom  requires  our  jurors  to  meet 
any  standard  of  education.  We  think  to  exclude  such  aid 
would  lead  to  absurd  results.  The  most  enlightened  courts 
have  availed  themselves  of  such  assistance,  and  we  deem  it 
wise  to  use  it  in  all  cases  where  it  is  at  hand.  It  can  do  no 
harm,  and  at  all  events  must  often  be  indispensable  to  justice." 

In  the  case  of  Stone  v.  Hubbard  (7  Cush.  595),  it  was  held 
in  a  case  where  the  date  of  a  note  was  doubtful,  it  being 
uncertain  as  to  whether  the  last  figure  was  a  4  or  a  2,  the 
plaintiff  was  entitled  to  call  experts  and  ask  their  opinion  for 
the  purpose  of  aiding  the  court  and  jury  in  arriving  at  a  true 
reading  of  the  document. 

Expert  testimony  upon  the  same  subject  as  in  this  case  as  to 
whether  the  figure  was  an  8  or  a  3,  was  admitted  in  the  case 
of  Norman  v.  Morrell  (4  Vesey,  770). 

Having  reached  the  conclusion  that  a  new  trial  must  be 
granted  for  the  error  in  excluding  the  testimony  of  the  expert 
we  do  not  express  any  opinion  upon  the  other  questions  raised 
upon  the  appeal. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Josiah  Lockwood,  Respondent,  v.  Edward  Gehlert, 
Appellant. 

A  freeholder  cannot  be  deprived  of  his  land  under  the  taxing  power  of  the 
state,  unless  the  procedure  prescribed,  construing  strictly  the  statute, 
is  substantially  complied  with. 

Under  the  provisions  of  the  title  of  the  New  York  Consolidation  Act 
(§§  945,  946,  chap.  410,  Laws  of  1882),  in  relation  to  sales  of  land  for 
taxes,  assessments  and  water  rates,  requiring  "  the  grantee  or  the  person 
claiming  under  him,  in  order  to  complete  his  title"  to  land  conveyed  by 
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the  city  comptroller  under  a  tax  sale,  to  file  with  the  clerk  of  arrears  an 
affidavit  of  service  upon  the  owner  and  occupant  of  notice  to  redeem, 
and  directing  the  comptroller,  in  case  he  shall  be  satisfied  by  the  affidavit 
that  the  notice  has  been  duly  served,  if  the  moneys  required  for  redemp- 
tion have  not  been  paid,  to  certify  to  the  fact  "  under  his  hand  and  seal." 
and  declaring  that  "the  conveyance  shall  thereupon  become  absolute," 
the  comptroller's  certificate  in  the  form  prescribed  is  a  condition  prece- 
dent to  the  vesting  of  title  in  the  grantee  or  a  claimant  under  him.  A 
certificate,  to  be  effectual  to  transfer  the  title,  must  be  sealed  as  well  as 
signed  by  the  comptroller,  and  the  seal  must  be  affixed  by  the  comp- 
troller who  signed  it. 

Where,  therefore,  in  an  action  of  ejectment  in  which  defendant  claimed 
under  a  comptroller's  deed  on  sale  of  the  land  for  unpaid  taxes,  it 
appeared  that  a  certificate  in  due  form  was  signed  by  the  comptroller, 
but  was  not  sealed;  that  after  the  expiration  of  his  term  of  office,  and 
before  any  attempt  to  redeem  had  been  made,  his  successor  caused  a  seal 
to  be  affixed  to  the  certificate,  7ield.  that  defendant  had  acquired  no  title. 

Reported  below,  53  Hun,  15. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  decision  of  the  court  on  trial  at 
Special  Term. 

Action  of  ejectment  to  recover  possession  of  a  parcel  of  land 
situate  near  the  corner  of  Fourth  avenue  and  One  Hundred 
and  Twenty-sixth  street  in  the  city  of  New  York. 

The  defendant,  by  his  original  answer,  simply  denied  the 
title  of  the  plaintiff,  but  by  a  supplemental  answer  he  alleged 
title  in  himself  under  a  tax  lease  for  the  term  of  1,000  years. 
Upon  the  trial,  however,  his  counsel  announced  that  he  made 
no  question  as  to  the  plaintiff's  chain  of  title,  and  the  only 
issue  tried  was  as  to  the  defendant's  title  under  his  lease. 

The  trial  court  found,  upon  the  request  of  the  defendant, 
that  the  tax  sale,  pursuant  to  which  said  lease  was  given,  "  and 
all  proceedings  prior  thereto,  from  and  including  the  assess- 
ments on  said  premises  for  taxes  and  Croton  water  rents,  and 
all  notices  required  by  law  to  be  given  previous  to  the  expira- 
tion of  the  two  years  allowed  to  redeem,  were  regular  and 
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according  to  the  provisions  of  the  statute  in  such  cases  made 
and  provided." 

Further  facts  appear  in  the  opinion. 

David  Gerber  for  appellant  All  "steps  having  been  taken 
and  notices  given  as  required  by  the  statute,  the  omission  by 
the  comptroller  to  affix  a  seal  to  the  certificate,  if  such  seal 
was  omitted,  does  not  invalidate  the  defendant's  title.  (Laws 
of  1871,  chap.  381 ;  Laws  of  1882,  chap.  410,  §§  915,  924.) 
In  any  event,  the  direction,  to  affix  a  seal  to  the  comptroller's 
certificate  that  there  has  been  no  redemption,  is  merely  direc- 
tory, and  the  act  has  been  substantially  complied  with.  (Cham- 
berlain v.  Taylor,  26  Hun,  25 ;  105*  K  Y.  185 ;  Draper  v. 
Springport,  104  U.  S.  501 ;  People  ex  rel.  v.  Cody,  105  N.  Y. 
299  ;  Pierce  v.  Hall,  41  Barb.  142 ;  Town  of  Solon  v.  W.  S. 
Bank,  114  N.  Y.  122;  Gills  v.  Dortsch,  62  Miss.  671; 
Parish  v.  Golden,  35  N.  Y.  462.)  The  inadvertent  omission 
of  the  seal  being  the  fault  of  the  comptroller,  the  penalty  for 
that  omission  will  not  be  visited  upon  the  purchaser.  (Phelps 
v.  Hanley,  52  K  Y.  23 ;  M.  Co.  v.  Laimbeer,  108  id.  578 ; 
Jackson  v.  Young,  5  Cow.  269;  Cameron  v.  Seaman,  69 
N.  Y.  396  ;  Veeder  v.  Mudgett,  95  id.  295.)  The  certificate 
being  in  the  nature  of  a  public  document,  and  the  seal  that  of 
a  public  office,  it  could  be  affixed  by  the  comptroller's  successor 
in  office.  (Herron  v.  Murphy,  13  At.  Rep.  958.)  The  notice 
to  redeem  was  duly  and  properly  served,  and  at  the  proper 
time.  (Comstock  v.  Beardsley,  15  Wend.  348;  Purdy  v. 
Coar,  109  N.  Y.  448 ;  Roberts  v.  Tobias,  120  id.  1 ;  Schwinger 
v.  Raymond,  83  id.  192.)  The  objection  which  the  General 
Term  raised  that  the  certificate  of  the  comptroller  was  defect- 
ive, "  because  it  was  made  on  the  day  and  not  before  the  day 
of  the  delivery  of  the  deed,"  is  untenable.  (53  Hun,  15.) 
The  judgment  in  the  case  of  Lockwood  against  Cady,  to  which 
the  defendant  was  not  a  party,  is  not  binding  upon  him,  nor 
an  authority  upon  the  questions  presented.  ( Union  Bank  v. 
Marin,  3  La.  Ann.  34 ;  F.  &  C  R.  R.  Co.  v.  V.  C.  R.  R.  Co., 
14  Am.  R.  Rep.  497-531 ;  L.  M.  Co.  v.  Mills,  138  IT.  S.  552 ; 


244  Lockwood  v.  Gehlert.  [June, 


Statement  of  case. 


Campbell  v.  Hall,  16  X.  Y.  575.)  The  court  below  erred  in 
admitting  in  evidence  the  record  in  the  case  of  Lockwood  v. 
Cady.  (People  v.  Walter,  69  X.  Y.  403.)  All  proceedings 
prior  to  the  execution  of  the  lease  were  regular  and  unassail- 
able. (Clark  v.  Mayor,  etc.,  Ill  N.  Y.  621.)  The  sale  was 
not  invalid  because  there  was  a  penalty  of  fifteen  per  cent 
added  to  the  water  rents  and  a  charge  of  interest  upon  such 
penalty.  (Laws  of  1849,  chap.  383,  §  20  ;  Laws  of  1851, 
chap.  298,  §§1,2;  Laws  of  1853,  chap.  579,  §§  10, 15 ;  Laws  of 
1854,  chap.  335 ;  State  v.  Hall,  53  Miss.  626 ;  United  States 
v.  Graham,  110  U.  S.  219;  United  States  v.  Temple,  106  id. 
97;  Brown  v.  United  States,  113  id.  568;  United  States  v. 
Philhrwk,  7  J.  &  S.  413 ;  Hersel  v.  Porter,  100  X.  Y.  410 ; 
Power  v.  Village  of  Athens,  99  id.  592 ;  Husson  v.  City  of 
Rochester,  67  id.  535 ;  Schell  v.  Fauche,  138  U.  S.  562.) 
The  notice  to  redeem  published  by  the  clerk  of  arrears  prop- 
erly required  the  owner  to  pay  the  expense  of  such  advertise- 
ment. (Laws  of  1871,  chap.  381,  §  9.)  No  new  advertisement 
was  necessary  of  the  continuance  of  the  sale.  (Laws  of  1871, 
chap.  381,  §  6 ;  Laws  of  1882,  chap.  410,  §  928.) 

John  Towns/tend  for  respondent.  At  the  time  of  the  trial 
appellant  did  not  show  that  the  owner  was  barred  of  all  right 
to  the  premises  during  the  term  of  years  for  which  the  prop- 
erty was  sold,  and  that  he,  appellant,  had  completed  his  title 
to  such  term  of  years.  (Laws  of  1882,  chap.  410,  §§  926,  941, 
945,  946,  947.)  The  lease  produced  on  the  trial  gave  appel- 
lant neither  title  nor  light  to  the  immediate  possession  until 
there  was  affixed  thereto  the  certificate  of  the  comptroller, 
under  his  hand  and  seal,  that  no  redemption  had  been  made. 
(Laws  of  1S82,  chap.  410,  §§  945,  946;  Laws  of  1819,  chap. 
210 ;  Jackson  v.  Esty,  7  Wend.  148 ;  1  R  S.  397,  413,  §§  87, 
88  ;  Bush  v.  Davison,  16  Wend.  550  ;  Comstock  v.  Beardshy, 
15  id.  348 ;  Leland  v.  Bennett  5  Hill,  286 ;  Smith  v.  Sanger, 
3  Barb.  360;  Stewart  v.  Crysler,  21  Hun,  286 ;  McGan-ahan 
v.  Mining  Co.,  96  U.  S.  316;  Marsh  v.  Nichols,  128  X.  Y. 
605.)     The  decisions  referred  to  were  all  based  upon  laws 
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which  simply  required  the  certificate  of  the  comptroller.  The 
Consolidation  Act  (§  946),  required  a  certificate  under  the 
hand  and  seal  of  the  comptroller.  Under  this  law  a  certificate 
merely  signed  by  the  comptroller  without  being  sealed  by  him 
was  not  sufficient.  It  was  as  if  no  certificate  had  been  given. 
(Briggs  v.  Partridge,  7  J.  &  S.  343  ;  Laws  of  1871,  chap.  381, 
<&  13,  15,  16;  Franklin  v.  Pearsatl,  21  J.  &  S.  271;  Depu- 
tron  v.  Young,  134  U.  S.  253.)  The  difficulty  with  the  appel- 
lant is  that  instead  of  obtaining  a  certificate  from  the  comp- 
troller then  in  office,  the  defective  certificate  was  attempted  to 
be  corrected  by  the  unauthorized  addition  by  Artemus  S.  Cady 
of  a  seal  to  the  signature  of  E.  V.  Loew,  then  out  of  office. 
(  Worratt  v.  Munn,  5  N.  Y.  229.)  The  appellant  was  bound 
by  the  judgment  in  Zockwood  v.  Cady.  (Code  Civ.  Pro. 
§  452 ;  Johnston  v.  Donavan,  106  Jf .  Y.  269 ;  Reiser  v. 
Hatch,  86  id.  614;  Calkins  v.  AUerton,  3  Barb.  171;  Wit- 
more  v.  Bruce,  118  X.  Y.  319.) 

Yann,  J.  It  is  conceded  that  the  plaintiff  was  entitled  to 
recover  possession  of  the  premises  in  question,  unless  his  title 
thereto  was  divested  and  transferred  to  the  defendant  for  the 
period  of  the  lease,  by  virtue  of  proceedings  taken  to  enforce 
collection  of  the  tax.  As  the  regularity  of  procedure  up  to 
and  including  the  sale  is  not  questioned,  it  will  be  necessary 
to  examine  only  those  sections  of  the  statute  that  govern  the 
subsequent  proceedings. 

After  the  delivery  to  the  purchaser  of  a  certificate  of  sale, 
as  required  by  section  926  of  the  Consolidation  Act  (Laws 
1882,  chap.  410),  the  next  step  is  the  publication  of  a  notice 
that  "  unless  the  lands  and  tenements  sold  be  redeemed  by  a 
certain  day,  they  will  be  conveyed  to  the  purchaser."  If  the 
premises  are  not  redeemed  within  two  years  from  the  date  of 
the  certificate,  the  comptroller  is  required  to  execute  to  the 
purchaser  a  lease  thereof  "  for  such  term  of  years  as  the  same 
shall  have  been  sold,  *  *  *  and  such  purchaser  *  *  * 
>hall  in  virtue  thereof  and  of  this  title  lawfully  hold  and 
enjoy  the  said  lands  and  tenements  in  said  lease  mentioned  for 
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his  *  *  *  own  proper  use  against  the  owner  or  owners 
thereof  and  all  claiming  under  him  until  such  purchaser's  term 
therein  shall  be  fully  complete  and  ended,  *  *  *  pro- 
vided that  such  lease  shall  not  be  executed  and  delivered  until 
the  expiration  of  six  months  after  the  publication  of "  said 
notice  to  redeem.  (Id.  §  941.)  The  title  referred  to  includes 
all  of  the  sections  of  the  act  relating  to  "  sales  of  land  for 
taxes,  assessments  and  water  rates." 

The  grantee  is  required  to  serve  upon  the  occupant,  if  there 
is  one,  and  in  all  cases  upon  the  owner  of  the  property  so  con- 
veyed, a  written  notice  stating  certain  facts  and  that  unless  the 
sum  paid  upon  the  sale  and  forty-two  per  centum  additional, 
together  with  the  expenses,  shall  be  paid  to  the  clerk  of 
arrears  for  the  benefit  of  the  grantee  within  six  months  after 
service  of  such  notice,  "  the  said  conveyance  will  become  abso- 
lute and  the  owner,  occupant  and  all  others  interested  in  the 
lands  and  tenements  be  barred  from  all  right  and  title  thereto 
during  the  term  of  years  for  which  such  lands  or  tenements 
shall  have  been  conveyed."  No  conveyance  so  made,  as 
aforesaid,  "  shall  be  recorded,"  as  the  statute  further  provides 
"  until  the  expiration  of  such  notice,  and  the  evidence  of  the 
service  of  such  notice  shall  be  recorded  with  such  conveyance." 
(Id.  §943.) 

After  prescribing  how  the  notice  shall  be  served,  it  is  next 
provided  that  "  the  grantee,  or  the  person  claiming  under  him, 
in  order  to  complete  his  title  to  the  land  conveyed,  shall  file 
with  the  said  clerk  of  arrears  an  affidavit  *  *  *  that  such 
notice  was  duly  served,  specifying  the  time  of  service,  the 
mode  and  manner  of  service  and  a  copy  of  such  notice  shall 
be  attached  thereto."     (Id.  §  945.) 

The  remaining  provisions,  directly  applicable  to  the  case  in 
hand,  are  as  follows,  viz. : 

"  §  946.  If  the  said  comptroller  shall  be  satisfied  by  such 
affidavit  that  the  notice  has  been  duly  served,  and  if  the 
moneys  required  to  be  paid  for  the  redemption  of  such  lands 
or  tenements  shall  not  have  been  paid  as  hereinbefore  pro- 
vided, he  shall,  under  his  hand  and  seal  certify  to  the  fact^ 
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and  the  conveyance  shall  thereupon  become  absolute  and  the 
owner  and  all  others  interested  in  the  lands  or  tenements  shall 
be  barred  of  all  right  thereto  during  the  term  of  years  for 
which  the  same  shall  have  been  conveyed. 

"  §  947.  The  owner,  occupant,  or  any  other  person  may  at 
any  time  within  the  six  months  named  in  such  notice,  redeem 
the  lands  and  tenements  by  paying  such  purchase-money,  with 
the  addition  of  forty-two  per  cent  thereon  and  the  amount  that 
shall  have  been  paid  for  the  lease,  and  every  such  redemption 
shall  be  as  effectual  as  if  made  before  the  conveyance  of  the 
l.inds  or  tenements  sold." 

All  of  the  proceedings  required  by  these  provisions  of  the 
statute  were  duly  taken  by  or  in  behalf  of  the  defendant, 
except  that  the  certificate  of  the  comptroller,  required  by 
section  946,  had  no  seal.  A  certificate  was  given  March  24, 
1885,  by  Mr.  Loew,  the  comptroller  then  in  office,  proper  in 
form  and  duly  signed,  but  not  sealed.  After  Mr.  Loew'sterm 
of  office  had  expired,  but  before  any  attempt  at  redemption, 
Mr.  Myers,  the  succeeding  comptroller,  caused  a  seal  to  be 
affixed  to  the  certificate  made  by  his  predecessor,  and  at  the 
same  time  application  was  made  to  him  in  behalf  of  the 
defendant  for  a  new  certificate,  which  does  not  appear  to  have 
been  given.  Mr.  Loew  testified  that  he  was  "  satisfied  "  as  to 
the  facte  stated  in  the  certificate  when  he  made  it,  but  there 
is  no  evidence  that  Mr.  Myers  was  thus  "  satisfied,"  or  that 
he  examined  the  affidavit  before  the  seal  was  affixed. 

Shortly  afterward,  the  plaintiff,  claiming  that  he  had  a  right 
to  redeem  until  a  proper  certificate  was  made,  tendered  the 
amount  required  for  that  purpose,  and  the  clerk  of  arrears 
receipted  for  the  same  under  the  compulsion  of  a  judgment 
recovered  against  him  by  this  plaintiff  in  an  action  brought  to 
compel  redemption,  but  to  which  this  defendant,  although 
notified  of  the  pendency  thereof,  was  not  a  party. 

The  question  presented  for  decision  is  not  whether  the 
defendant  is  entitled  to  have  his  lease  made  absolute,  but 
whether  it  was  already  absolute  at  the  time  of  the  trial,  so  that 
the  plaintiff  was  then  barred  of  all  right  to  the  premises  during 
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the  term  of  the  lease.  If  all  of  the  provisions  of  the  statute 
were  fully  complied  with  except  the  final  act,  and  that  was 
necessary  to  complete  the  defendant's  title,  it  is  clear  that  until 
that  act  has  been  performed,  he  is  not  entitled  to  possession  as 
against  the  plaintiff.  When,  therefore,  does  the  title  to  lands 
sold,  under  the  Consolidation  Act  for  non-payment  of  taxes, 
pass  from  the  owner  to  the  purchaser  ? 

The  defendant  claims  that  it  passes  upon  the  expiration  of 
the  period  specified  in  the  six  months'  notice  to  redeem,  pro- 
vided due  proof  of  the  service  thereof  has  been  filed,  and  that 
"  the  object  of  the  comptroller's  certificate  is  not  to  complete 
the  title,  but  to  guard  against  the  lease  being  recorded  before 
the  service  of  the  notice  to  redeem  and  the  expiration  of  the 
time  fixed  therein."  This  position,  however,  does  not  accord 
with  the  statute  as  we  read  it,  nor  with  the  decisions  of  the 
courts  in  analogous  cases.  A  freeholder  cannot  be  deprived 
of  his  land  under  the  taxing  power  of  the  state  unless  the  pro- 
cedure prescribed,  when  strictly  construed,  is  substantially 
complied  with.  The  object  of  the  statute  is  not  simply  to 
collect  the  tax,  but  also  to  carefully  protect  the  land  owner 
from  sacrifice.  After  the  sale  is  completed,  the  tax  is  collected 
and  the  demand  of  the  state  thereby  satisfied,  but  much  more 
must  be  done  before  the  title  of  the  purchaser  is  completed 
and  the  owner  deprived  of  his  land.  A  two  years'  notice  to 
redeem  is  first  given  by  publication,  and  six  months  after,  if 
redemption  is  not  made,  a  lease  is  given,  but  it  does  not  entitle 
the  purchaser  to  possession.  The  provision  in  section  941  as 
to  the  rights  of  purchasers  holding  leases,  refers  to  the  lease 
when  completed  by  the  subsequent  proceedings,  for  the  pur- 
chaser holds  and  enjoys  "  in  virtue  thereof,"  that  is,  of  the 
lease  "  and  of  this  title,"  which  includes  all  of  the  provisions 
relating  to  the  subsequent  proceedings  to  make  the  conveyance 
absolute. 

After  constructive  notice  to  redeem  has  been  given  for  two 
years,  actual  notice  to  owners  and  occupants  is  required  by  the 
service  upon  them  personally  of  a  six  months'  further  notice 
to  redeem,  except  that  a  non-resident  of  the  city  may  be  served 


1891.]  Lockwood  t\  Gehlert.  249 


Opinion  of  the  Court,  per  Vann,  J. 


by  mail,  and  a  resident  may  be  served  by  leaving  the  notice  at 
his  dwelling-house. 

The  lease  or  conveyance  cannot  be  recorded  until  six  months 
after  this  notice  has  been  served,  and  the  evidence  of  service 
must  be  recorded  therewith.  The  purchaser,  "in  order  to 
complete  his  title,"  must  also  file  with  the  clerk  of  arrears  an 
affidavit  "that  such  notice  was  duly  served."  Finally,  the 
comptroller,  if  "  satisfied  by  such  affidavit  that  the  notice  has 
been  duly  served,"  in  case  the  money  to  redeem  has  not  been 
paid,  is  required  to  "  certify  to  the  fact,  and  the  conveyance 
shall  thereupon  become  absolute"  and  the  owner  barred. 
The  language  of  the  statute  indicates  that  all  of  the  proceed- 
ings prior  to  the  comptroller's  certificate  are  simply  steps  in 
the  process  of  completing  the  title,  and  that  it  is  incomplete 
until  that  certificate  is  made.  Upon  performance  of  that  final 
act  the  title  passes,  for  until  the  conveyance  has  become  abso- 
lute and  the  owner  is  barred,  the  title  of  necessity  must  con- 
tinue in  him,  as  it  can  be  in  no  other  person.  "  Thereupon," 
as  used  in  the  section  under  consideration  (946),  is  the  signifi- 
cant word  that  determines  when  the  title  of  the  purchaser  is 
complete  so  that  he  is  entitled  to  possession.  As  the  title 
passes  "  thereupon,"  that  is,  upon  the  giving  of  the  certificate, 
it  could  not  have  passed  before. 

The  authorities  are  uniform  in  supporting  the  construction 
thus  indicated. 

By  a  general  statute  relating  to  the  assessment  and  collection 
of  taxes,  passed  in  1819,  a  system  of  procedure  was  established 
quite  similar  to  the  one  under  consideration,  and,  among  other 
things,  a  like  certificate  was  required  from  the  state  comp- 
troller. (L.  1H19,  ch.  201,  §  5.)  It  was  held  under  that  act 
that  title  could  be  perfected  only  by  giving  the  notice  to 
redeem  and  obtaining  the  certificate  of  the  comptroller. 
{Jackson  v.  Esty,  7  Wend.  148.) 

Under  the  Revised  Statutes,  which  contain  provisions  to  the 
same  effect  in  regard  to  occupied  lands,  and  substantially  iden- 
tical in  language  with  sections  945  and  946  of  the  Consolida- 
tion Act,  it  has  been  held  that  the  comptroller's  certificate  is  a 
Sickels— Vol.  LXXXII.        32 
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condition  precedent  to  the  vesting  of  title  in  the  purchaser. 
( Bush  v.  Davison,  16  Wend.  550,  556 ;  Smith  v.  Sanger,  & 
Barb.  360,  reveled,  but  upon  the  question  of  occupancy  only, 
4  N.  Y.  577 ;  Lucas  v.  McEnerna,  19  Hun,  14,  15  ;  1  R  S. 
413.  See  also  Stewart  v.  Chrysler,  21  Hun,  286 ;  S.  C.,  100 
N.  Y.  378,  385;  Caulkifis  v.  Chamberlain,  37  Hun,  163.) 

As  the  certificate  required  by  section  946  was  essential  to 
complete  the  defendant's  title,  the  question  remains  whether 
the  certificate  given  to  the  defendant  conformed  to  the  statute. 

It  is  contended  that  the  seal  is  unnecessary  and  that  the 
provision  for  its  use  is  merely  directory.  It  is  mandatory  in 
form,  for  the  statute  commands  that  the  comptroller  "  shall, 
under  his  hand  and  seal,  certify  to  the  fact"  If  not  manda- 
tory as  to  the  seal,  is  it  mandatory  as  to  the  signature  ?  If  the 
courts,  by  construction,  may  dispense  with  the  one,  why  may 
they  not  dispense  with  the  other,  or  with  both?  Under  a 
statute  of  Ohio  that  required  the  state  auditor  to  transmit  to 
the  county  auditor  certain  lists  of  unpaid  taxes,  '*  said  lists  to 
be  certified  and  signed  by  the  auditor  of  state  and  to  have 
thereto  affixed  his  seal  of  office,"  it  was  held  that  the  omission 
of  the  official  seal  was  fatal.  (IlanneVs  Lessee  v.  Smith,  15 
Ohio.  134.)  So  the  signature  of  an  officer,  without  his  title 
{Spear  v.  Ditty,  9  Vt.  282),  or  with  the  wrong  title,  when,  as 
collector,  he  was  required  to  sell,  and  as  town  clerk  to 
record,  has  been  held  to  vitiate  a  sale  for  taxes.  (Isaacs  v» 
Shattuch  12  Vt.  668.) 

When  the  statute  provides  that  a  seal  shall  be  used,  we  have 
no  power  to  adjudge  that  a  signature,  without  a  seal,  is  suffi- 
cient. The  legislature  saw  fit  to  specify  the  method  of 
authenticating  the  certificate,  which,  as  we  have  seen,  is  the 
culminating  act  in  transferring  the  title  to  land  for  non-pay- 
ment of  taxes,  and  we  regard  every  part  of  the  requirement 
as  mandatory.  This  is  in  accordance  with  the  rule  of  strict 
construction  that  appertains  to  the  subject  (1  Blackwell  on 
Tax  Titles,  §  469,  5th  ed.) 

Was  the  signature  of  one  comptroller  and  the  seal  of 
another  sufficient  to  satisfy  the  statute  ? 
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Assuming  that  the  seal  was  in  no  sense  personal,  but  that  it 
was  the  seal  of  the  comptroller's  office,  and  in  that  6ense,  con- 
tinuous, what  was  its  effect  as  thus  affixed  ?  If  the  other 
requirements  of  the  statute  were  complied  with,  the  proper 
use  of  the  seal  completed  the  certificate  and  the  certificate 
completed  the  title  of  the  purchaser.  By  whom  and  under 
what  circumstances  can  the  seal  having  this  vital  function  be 
lawfully  affixed  ?  Two  facts  must  co-exist  before  the  seal  can 
be  thus  used :  1.  The  comptroller  must  be  satisfied  by  the 
affidavit  that  the  notice  has  been  served.  2.  The  redemption 
money  must  remain  unpaid.  Whether  the  comptroller  should 
certify  to  both  facts,  or  only  to  the  latter,  as  was  held  in 
CauLhins  v.  Chamberlain  (supra),  is  not  in  this  case  important* 
but  it  is  essential  in  all  cases  that  both  should  exist  The  first 
involves  a  judicial  act  on  the  part  of  the  comptroller,  for  he 
can  be  "  satisfied,"  within  the  meaning  of  the  statute,  only  by 
examining  the  affidavit  and  officially  deciding  that  it  proves 
service  of  the  notice  upon  the  proper  persons  and  in  the  proper 
manner.  (Id.  p.  169.)  If  thus  satisfied  he  must  sign  and 
seal  the  certificate,  as  the  exclusive  evidence  of  his  judicial 
action,  provided  the  money  has  not  been  paid.  Such  an  act 
is  necessarily  personal  to  the  extent  that  it  cannot  be  performed 
in  part  by  one  comptroller  and  in  part  by  his  successor,  because 
the  signing  and  sealing  authenticates  the  judicial  decision  of 
the  officer  who  made  it,  the  same  as  the  signature  of  a  judge 
authenticates  his  decision  upon  the  trial  of  an  action.  No  one 
would  claim  that  a  judge  could  effectually  6ign  a  decision  made 
by  his  predecessor.  We  think,  as  was  pointedly  said  by  the 
learned  trial  judge,  that  "  the  hand  of  one  comptroller  and 
the  seal  of  another  will  not  answer.  One  mind  must  be  satis- 
fied and  that  satisfaction  expressed  by  the  hand  and  seal  of 
the  official  who  made  it."  If  this  is  not  so,  when  did  the  title 
pass,  when  comptroller  Loew  signed,  or  when  comptroller 
Myers  sealed  ?  If  it  passed  under  the  hand  of  the  former  no- 
seal  was  necessary  and  the  command  of  the  statute  is  disre- 
garded. If  it  passed  under  the  seal  of  the  latter,  an  essential 
step  in  authenticating  a  judicial  act  was  taken  by  one  who 
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took  no  part  in  the  decision.  {Marsh  v.  Nichols,  128  17.  S. 
500  ;  Deputron  v.  Young,  134  id.  253.) 

Our  conclusion  is  that  the  defendant  had  no  title  to  the 
premises  in  question,  and  no  right  to  the  possession  thereof, 
because  the  required  certificate  was  not  sealed  by  the  officer 
who  signed  it. 

The  judgment,  therefore,  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

|  127    252! 

idl67     9*  The  Holmes  and  Grigos  Manufacturing  Company,  Kespond- 
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169  »  83  en*>  v'  The  Holmes  and  Wessell  Metal  Company  et  al., 

~ —" ~~~  Appellants. 

While  a  corporation  may  not  purchase  or  deal  in  the  stock  of  other  corpo- 
rations, unless  expressly  authorized  by  law  so  to  do,  it  may  take  title 
to  sucli  stock  in  payment  of  a  debt  owing  to  it. 

The  provision  of  the  General  Manufacturing  Act  (§  8,  chap.  40,  Laws  of 
1848),  declaring  that  it  shall  not  be  lawful  for  a  corporation  organized 
under  it  to  use  any  of  its  funds  in  the  purchase  of  stock  of  another  cor- 
poration, does  not  limit  its  power  to  take  such  stock  in  payment  of  a  debt. 

A  corporation  organized  under  said  act  has  power,  with  the  consent  of  all 
of  its  stockholders,  to  sell  its  plant  to  another  corporation  and  to  retire 
from  business,  taking  payment  in  the  stock  of  the  other  corporation. 

The  fact  that  stock  so  taken  was  issued  to  and  is  held  by  an  officer  of  the 
vendor  as  trustee  for  it,  does  not  render  the  transaction  ultra  vires. 

It  seems  that  if  such  a  transfer  is  ultra  vires  after  it  has  been  completed 
and  the  title  to  the  stock  taken  in  payment  vested  in 'the  vendor,  it  has 
power  to  sell  and  dispose  of  the  same,  and  a  purchaser' from  it  may  not, 
in  an  action  to  recover  the  purchase-price,  avail' himself  of  the  plea  of 
ultra  vires.  v 

Beported  below,  58  Hun,  52. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24,  1SS9,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Adam  C.  Ellis  for  appellants.  The  plaintiff,  a  domestic 
manufacturing  corporation,  could  not  acquire  any  ownership 
in  or  title  to  the  stock,  either  by  original  subscription  in  its 
own  name  or  in  the  name  of  its  officers,  assuming  to  act  as  its 
trustees.  (Morawetz  on  Corp.  [2d  ed.]  284,  §§  317,  318; 
Laws  of  1848,  chap.  40,  §  8  ;  S.  &  J.  on  Corp.  §  73 ;  Laws  of 
1866,  chap.  838 ;  Crocker  v.  Whitney,  71  K.  Y.  161 ;  Hazels 
hurst  v.  S.  R.  R.  Co.,  43  Ga.  13.)  The  effect  of  the  statute 
cannot  be  evaded  by  making  the  purchases  or  subscription  of 
stock  in  the  name  of  its  officers  ;  whether  in  the  name  of  the 
company  or  its  officers,  the  object  contemplated  was  the  same 
and  equally  unlawful.  ( V.  R.  R.  Co.  v.  L.  K  I.  Co.,  18  X. 
W.  Kep.  486 ;  N.  J.  C  R.  R.  Co.  v.  P.  R.  R.  Co.,  31  N.  J. 
Eq.  475 ;  Atty.-Gen.  v.  N.  Y  &  K  R.  R.  Co.,  5  Cent.  Rep. 
105.)  It  is  against  public  policy  to  permit  one  corporation  to 
invest  its  funds  in  the  stock  of  another  company.  {Sumner 
v.  Marey,  3  W.  &  M.  105 ;  Berry  v.  Yates,  24  Barb.  199.) 
Payment  of  the  amount  subscribed  for  does  not  validate  the 
subscription.  (Jf.  S.  Bank  v.  M.  A.  Co.,  24  Conn.  156; 
V.  R.  R.  Co.  v.  L.  K  I.  Co.,  18  N.  W.  Rep.  486 ;  Berry  v. 
Yates,  24  Barb.  199 ;  Tho?nus  v.  R.  R.  Co.,  101  U.  S.  71 ; 
Sumner*  v.  Marcy,  3  W.  &  M.  105.)  If  the  plaintiff  was  not 
the  legal  owner  of  the  stock  mentioned  in  defendants'  exhibit 
at  the  time  it  was  executed,  then  for  that  reason  alone  that 
agreement  was  void.  It  had  no  right  to  go  out  in  the  market 
and  purchase  sufficient  stock  to  enable  it  to  comply  with  the 
terms  of  that  agreement.  {R.  &  S.  R.  R.  Co.  v.  Deems,  43 
N.  Y.  127 ;  Sistare  v.  Best,  88  id.  533  ;  Thomas  v.  Railroad 
Co.,  101  U.  S.  71 ;  Downing  v.  M.  W.  JR.  R.  Co.,  40  N.  H. 
230.)  The  contract  under  which  the  note  in  suit  was  made  is 
executory,  hence  so  far  as  the  note  is  concerned,  the  contract 
has  not  been  performed ;  and  if  unauthorized,  that  part  of  it 
clearly  cannot  be  enforced.  Its  illegality  can  be  taken  advant- 
age of  by  the  defendants.  {Thomas  v.  Railroad  Co.,  101  U.  S. 
71.)  The  purported  agreement  is  void  as  it  provides  that  said 
George  C.  Edwards  shall  be  elected  trustee  of  the  Holmes  & 
Wessell  Metal  Company  until  after  the  payment  of  all  of  said 
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notes ;  it  also  contains  restrictions  as  to  the  salaries  of  its 
officers.  This  is  clearly  against  public  policy,  as  interfering 
with  and  restricting  or  depriving  stockholders  of  rights 
expressly  given  to  them  by  statute  and  an  attempt  of  the 
Holmes  and  Griggs  as  a  corporation  to  control  another  cor- 
poration, a  corporation  within  a  corporation.  {Bank  of 
Salina  v.  Aticood,  31  N.  Y.  473.)  The  action  cannot  be  sus- 
tained for  the  reason  that  there  has  been  no  tender  of  the 
stock  before  its  commencement.  (0.  N.  Bank  v.  Fant,  50 
N.  Y.  476  ;  Ware  v.  Ligpencott,  8  Cent.  Eep.  572 ;  Summers 
v.  Sluth,  45  Ind.  598;  Clark  v.  C.  Ins.  Co.,  57  id.  135; 
Bank  of  Salina  v.  Alvord,  31  N.  Y.  473.) 

Sidney  S.  Harris  for  respondent.  The  metal  company 
holds  plaintiff's  property  which  it  has  never  returned,  and  can- 
not deny  plaintiff's  title  to  the  stock  issued  to  Holmes  and 
Edwards  which  it  treated  as  payment  for  the  property  pur- 
chased, the  entire  transaction  having  been  executed  and  still 
remains  executed.  {Treodwell  v.  S.  M.  Co.,  7  Gray,  393; 
Hodges  v.  N.  E.  S.  Co.,  1  R  I.  347 ;  Howe  v.  B.  C.  Co.,  16 
Gray,  493.)  The  state  alone  can  object  to  the  executed  trans- 
action by  which  the  plaintiffs  sold  their  plant  and  received 
payment  through  Holmes  and  Edwards  in  the  stock  of  the 
metal  company.  {Kelsey  v.  P.  P.  Co.,  19  Abb.  [N.  C]  443 ; 
T.  R.  P.  Co.  v.  N.  T.,  L.  K  &  W.  R.  P.  Co.,  42  Hun,  496 ; 
Jones  v.  G.  &  I.  Co.,  11  Otto,  622 ;  Standard  Oil  Co.  v.  Sco- 
field,  16  Abb.  [K  C]  378 ;  Woodruff*.  K  P.  P.  Co.,  93  N. 
Y.  618,  619 ;  D.  M.  Co.  v.  Poeber,  106  id.  473 ;  W.  A.  Co.  v. 
Barlow,  63  id.  62 ;  Starin  v.  Edson,  112  id.  215 ;  W.  C.  Co. 
v.  Yuengling,  57  Hun,  203.)  It  is  no  defense  to  say  that  the 
transaction  between  the  plaintiffs  and  the  metal  company,  by 
which  the  plaintiffs  acquired  the  1,440  shares  of  stock  sold  to 
defendants,  was  ultra  vires.  (Sistare  v.  Best,  88  N.  Y.  534 ; 
Currie  v.  White,  45  id.  822.)  No  tender  was  needed.  The 
stock  was  placed,  as  the  contract  requires,  in  the  custody  of 
Edwards  as  trustee,  and  was  to  remain  there  until  the  notes 
were  paid,  and  when  paid  and  as  paid  the  defendants  would 
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get  their  stock  from  Edwards,  their  trustee.  The  title  to  the 
3tock  was  in  defendants  from  the  time  the  notes  were  executed 
and  deHvered.  (Ilayden  v.  Demets,  53  N.  Y.  426 ;  Currie  v. 
White,  45  id.  822 ;  Johnson  v.  UnderhiU,  52  id.  203 ;  Beed 
v.  Hoyt,  109  id.  659 ;  Coonley  v.  Anderson,  1  Hill,  519 ; 
Brownson  v.  Wiman,  10  Barb.  424;  Lopping  v.  Boot,  5  Cow. 
414 ;  Chaplin  v.  Potter,  1  Hilt.  366 ;  Cornwall  v.  Haight,  21 
N.  Y.  462 ;  Finney  v.  Ashley,  15  Pick.  546 ;  Mullock  v. 
Kinglake,  10  A.  &  E.  50  ;  Wilks  v.  Smith,  10  M.  &  W.  355 ; 
Campbell  v.  Jones,  6  T.  R.  570,  614 ;  Northrup  v.  Northrup, 
6  Cow.  296.)  When  the  note  in  suit  became  due,  plaintiff 
demanded  payment  at  the  place  designated  in  the  note,  525 
West  Twenty-fourth  street,  and  was  ready  and  willing  to 
deliver  the  stock,  and  defendants  did  nothing.  It  was  bound 
to  do  nothing  more.  (  Woolner  v.  Hill,  93  N.  Y.  581 ;  Haynor 
v.  A.  P.  L.  Ins.  Co.,  69  id.  439 ;  Hartley  v.  James,  50  id. 
38 ;  Lawrence  v.  Miller,  86  id.  137 ;  Kerr  v.  Purdy,  50 
Barb.  31 ;  Freeson  v.  BisseU,  63  K  Y.  168.)  The  waiver  of 
presentment  of  the  note  and  demand  and  notice  dispensed 
with  any  formal  tender,  if  such  tender  was  necessary.  {Cod- 
dington  v.  Davies,  1  N.  Y.  186.)  A  contemporaneous  col- 
lateral agreement  must  be  between  the  parties  to  the  note,  and 
no  others,  in  order  to  be  available  as  a  defense.  (2  Pars,  on 
Bills,  536.) 

Haight,  J.  This  action"  was  brought  to  recover  the  amount 
of  a  promissory  note  bearing  date  December  1, 1884,  executed 
by  the  defendant,  The  Holmes  &  Wessell  Metal  Company,  and 
indorsed  by  the  defendants  Morse  and  Shonnard.  The  defenses 
were  ultra  vires,  no  consideration,  and  a  non-tender  of  certain 
stock  for  the  purchase-price  of  which  the  note  was  given.  The 
plaintiff  is  a  manufacturing  corporation  organized  under  the 
general  act  of  1848  for  the  purpose  of  manufacturing  sheet  and 
rolled  brass  wire,  tubing  and  other  articles  composed  wholly  or 
in  part  of  metal,  in  the  city  of  New  York.  Its  president  was 
Charles  E.  L.  Holmes,  and  its  secretary  and  treasurer  was  George 
C.  Edward*     On  the  12th  day  of  July,  1881,  Holmes  and 
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Edwards  entered  into  an  agreement  with  the  defendants  Shon- 
nard,  Morse  and  one  Charles  Wessell  to  organize  a  new  com- 
pany for  the  manufacture  of  brass,  nickeline  alloys  and  other 
composite  metals,  under  the  corporate  name  of  the  Holmes  tfe 
Wessell  Metal  Company.  The  capital  stock  o'f  such  company 
to  be  $100,000,  the  whole  amount  to  be  issued  and  paid  up 
in  cash ;  three-fourths  thereof  to  be  subscribed  and  paid  by 
Holmes  and  Edwards,  and  the  remaining  one-fourth  by  the  other 
parties  to  the  agreement.  The  agreement,  in  its  preamble, 
recites  that  Holmes  and  Edwards  propose  to  transfer  the  rolling 
mill  belonging  to  the  plaintiff,  including  all  of  the  machinery, 
tools  and  appliances  connected  therewith,  together  with  the 
lease  of  the  premises  occupied  by  the  plaintiff,  for  the  sum  of 
$50,000.  Subsequently  and  at  an  annual  meeting  of  the  plain- 
tiff's stockholders  held  on  the  20th  day  of  July,  1881,  the 
president  and  secretary  were  instructed  to  sell  to  the  Holmes 
&  Wessell  Metal  Company  the  entire  machinery  and  plant 
owned  by  the  plaintiff,  for  the  sum  of  $50,000;  and  also 
authorized  them  to  sell  to  the  same  company  all  the  material 
manufactured,  unmanufactured  and  in  process  of  manufacture 
owned  by  the  plaintiff,  and  to  also  subscribe  for  3,000  shares 
of  the  capital  stock  of  the  company,  and  to  pay  for  the  same 
out  of  the  proceeds  of  the  sale  of  the  mill  and  materials. 

It  further  appears  that  the  Holmes  &  Wessell  Metal  Com- 
pany was  incorporated  on  the  15th  day  of  July,  1881,  and 
that  Charles  E.  L.  Holmes  subscribed  for  two  thousand  shares 
and  George  C.  Edwards  one  thousand  shares  of  the  capital 
stock.  Thereafter  and  on  the  23d  day  of  July,  1881,  the  new 
company  at  a  meeting  of  its  stockholders,  authorized  the  pur- 
chase from  the  plaintiff  of  its  plant  and  machinery,  and  to 
pay  therefor  the  sum  of  $50,000,  and  for  the  entire  stock  of 
materials  manufactured  and  unmanufactured  owned  by  the 
plaintiff  the  sum  of  $31,333.96  ;  and,  on  the  first  day  of  Sep- 
tember thereafter,  such  sale  was  completed  by  the  transfer  of 
the  plaintiff  company  to  the  defendant  company  of  its  entire 
plant,  machinery,  etc.,  and,  in  payment  therefor,  the  defend- 
ant company  issued  to  George  C.  Edwards,  trustee,  the  stock 
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subscribed  for  by  Holmes  and  Edwards,  amounting  to  $75,000, 
and  the  balance,  $6,333.96,  was  paid  in  cash.  After  such  trans- 
fer, the  plaintiff  discontinued  its  business. 

On  the  1st  day  of  December,  1884,  the  plaintiff  entered  into 
a  contract  with  the  defendants,  Morse,  Shonnard  and  said 
Charles  Wessell,  in  which  the  plaintiff  agreed  to  sell  to  the 
other  parties  thereto  1,440  shares  of  the  stock  of  the  defendant 
company,  standing  in  the  name  of  Edwards,  as  trustee,  for  the 
sum  of  $30,000,  payable,  $5,000  in  cash  and  the  balance  by 
certain  promissory  notes,  of  which  the  note  in  suit  is  one. 
The  agreement  further  provided  that  the  stock  should  remain 
in  the  name  of  Edwards,  or  some  other  officer  of  the  plaintiff, 
as  trustee ;  that  it  might  be  voted  upon  by  him  until  delivered 
as  specifically  provided  in  the  contract. 

It  is  doubtless  true  that  a  corporation  cannot  purchase,  or 
deal  in  stocks  of  other  corporations  unless  expressly  authorized 
by  law  so  to  do.  (Talmage  v.  Petty  7  N.  Y.  328 ;  Berry  v. 
Yates,  24  Barb.  200  ;  Milbank  v.  JJT.  Y.,  L.  E.  &  W.  P.  P. 
Co.,  64  How.  Pr.  20;  Mechanics'  Mut.  Savings  Bank  v. 
Meriden  Agency  Co.,  24  Conn.  156 ;  Central  P.  P.  Co.  v. 
Pennsylvania  P.  P.  Co.,  31  N.  J.  Eq.  475 ;  Hazlehurst  v. 
Savannah  P.  P.  Co.,  43  Ga.  57 ;  Valley  P.  Co.  v.  Lake  Erie 
Iron  Co.,  18  Northeastern  Hep.  486 ;  People  ex  rel.  v.  Chicago 
Gas  Trust  Co.,  130  111.  268-284 ;  Franklin  Co.  v.  Lewiston 
Institution  far  Savings,  68  Me.  43  ;  Hill  v.  Nisbet,  100  Ind. 
341-349.) 

It  is  equally  true,  however,  that  it  may  do  whatever  may  be 
necessary  in  the  exercise  of  its  corporate  franchises.  The  sell- 
ing of  property  and  collection  of  debts  is  among  the  powers 
given ;  and  hence,  it  may  take  title  to  all  kinds  of  property, 
even  the  stock  of  another  company,  in  the  payment  of  a  debt. 
{Talmage  v.  Pell,  supra,  and  cases  above  cited.) 

The  statute  under  which  the  plaintiff  was  incorporated  pro- 
vides that  "  it  shall  not  be  lawful  for  such  company  to  use 
any  of  their  funds  in  the  purchase  of  any  stock  in  any  other 
corporation."  (Laws  1848,  chap.  40,  §  8.)  The  funds  here 
Sickbls— Vol.  LXXXII.        33 
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spoken  of  evidently  mean  the  money  of  the  company,  and  the 
statute  was  not  intended  to  limit  the  powers  of  the  corporation 
beyond  that  already  indicated. 

The  plaintiff  was  a  private  manufacturing  corporation.  It 
exercises  no  powers  of  a  public  nature,  and  has  attempted  no 
combination  by  which  the  public  may  in  any  manner  be  preju- 
diced. There  are,  consequently,  no  questions  affecting  public 
policy  to  be  considered.  The  purpose  of  the  company  is 
expressed  in  a  preamble  to  the  resolutions  adopted  authorizing 
the  sale  of  its  plant  and  stock  of  materials  on  hand  to  the 
defendant  company.  It  was,  in  short,  to  increase  the  business 
of  the  stockholders  by  adding  to  the  manufacture  of  brass 
that  of  German  silver  and  nickel  alloys.  The  scheme  adopted 
was  the  organization  of  a  new  corporation,  bringing  in  6ome 
other  persons  with  additional  capital.  The  stock  in  the  new 
company  was  subscribed  for  by  Holmes  and  Edwards  individu- 
ally, and  the  stock,  when  finally  issued,  was  issued  to  Edwards. 
It  is  true,  he  takes  it  as  trustee  and  holds  it  as  such  for  the 
plaintiff,  but  this  we  do  not  regard  as  necessarily  ultra  vires. 
The  plaintiff  had  the  right,  with  the  consent  of  its  stock- 
holders, to  sell  its  plant  and  retire  from  business;  and  it 
appears  from  the  evidence  in  this  case  that  the  consent  of  all 
the  stockholders  was  given  to  the  sale  that  was  made. 

In  Kent  v.  Quicksilver  Mining  Co.  (78  N.  T.  159-186), 
Folger,  J.,  in  delivering  the  opinion  of  the  court  says  that 
"  A  corporation  may  not  do  acts  which  affect  the  public  to  its 
harm,  inasmuch  as  they  are  per  se  illegal,  or  are  malum  pro- 
hibitum.  Then  no  assent  of  stockholders  can  validate  them. 
It  may  do  acts  not  thus  illegal,  though  there  is  want  of  power 
to  do  them,  which  affect  only  the  interests  of  the  stockholders. 
They  may  be  made  good  by  the  assent  of  the  stockholders,  so 
that  strangers  to  the  stockholders,  dealing  in  good  faith  with 
the  corporation,  will  be  protected  in  a  reliance  upon  those 
acts."' 

In  the  case  of  Treadwett  v.  Salisbury  Mfg.  Co.  (7  Gray, 
393-405),  it  was  held  that  the  directors  of  a  manufacturing 
corporation  may  sell  the  whole  property  of  the  corporation  to 
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a  new  corporation,  taking  payment  in  shares  of  stock  of  the 
new  company,  to  be  distributed  among  the  stockholders  of  the 
old  company.  In  Howe  v.  Boston  Carpet  Co.  (16  Gray,  493), 
it  was  held  that  one  manufacturing  corporation  may  take  the 
shares  of  another  in  payment  of  a  debt.  Chapman,  J.,  in 
delivering  the  opinion  of  the  court,  in  commenting  upon  the 
case  of  Treadwdl  v.  Salisbury  Mfg.  Co.  {supra),  says  that 
"while  corporations  quasi  public  may  be  restrained  and 
directed  in  the  management  of  their  affairs,  yet  corporations 
established  for  trading  and  manufacturing  purposes,  may  wind 
up  their  affairs  whenever  they  think  proper  to  do  so,  and  in 
the  manner  adopted  in  that  case.  The  legality  of  the  trans- 
action could  not  have  depended  on  the  intention  of  the  corpo- 
ration to  wind  up  its  affairs  immediately.  If  it  had  taken  the 
stock  in  the  payment  for  goods,  or  for  the  sale  of  a  building 
or  land,  or  water  power,  which  it  did  not  want  or  desire  to 
sell,  while  it  still  carried  on  its  business,  the  act  must  have 
been  equally  legal." 

In  Hodges  v.  New  England  Screw  Co.  (1  E.  I.  312- 
347),  the  facts  were,  in  many  respects,  similar  to  those  under 
consideration.  Greene,  Ch.  J.,  says:  "Nor  have  we  any 
doubt  that  the  screw  company  might  have  rightfully  taken 
this  stock  in  the  iron  company  in  payment  for  their  roll- 
ing-mill, if  it  had  been  taken  with  a  view  to  sell  it  again, 
and  not  permanently  hold  it.  Again,  it  is  to  be  observed  the 
directors  were  not  investing  the  funds  of  the  screw  company 
in  the  stock  of  the  iron  company.  They  had  on  hand  an 
unsalable  rolling-mill,  and  they  owed  a  heavy  debt  for  it,  and 
one  great  object  in  taking  the  stock  in  the  iron  company  was 
to  realize  for  the  rolling-mill,  and  in  part  pay  thereby  the 
debt."  {State  of  Kansas  v.  Western  Irrigating  Canal  Co., 
40  Kas.  96;  Leathers  v.  Janney,  41  La.  1120;  Hibernia 
Insurance  Co.  v.  St.  Louis  and  New  Orleans  Transp.  Co.,  8 
Federal  Eep.  516 ;  Taylor  v.  North  Star  Gold  Mining  Co., 
79  Cal.  285;  Miners'  Bitch  Co.  v.  ZeUerbach,  37  id.  543; 
State  v.  Butler,  86  Tenn.  614 ;  Morawetz  on  Private  Corpora- 
tions, §  212.) 
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The  plaintiff  has  sold  its  rolling-mill,  machinery,  etc.,  to 
the  defendant.  It  has  taken  stock  in  the  latter  company  in 
payment  therefor.  Inasmuch  as  this  was  done  with  the  con- 
sent of  all  of  the  stockholders,  it  being  the  act  of  a  private 
corporation,  not  in  any  manner  harming  the  public,  we  see  no 
reason  for  condemning  its  title  to  the  stock  so  obtained. 
{Palmer  v.  Cypress  Hill  Cemetery,  122  N.  Y.  429-435.) 

But,  assuming  the  transaction  to  have  been  ultra  vires,  the 
defenses  interposed  would  still  be  unavailable.  The  plaintiff 
has  the  stock  and  has  paid  for  it.  It  cannot  be  recovered 
back  by  the  defendant,  for  the  transaction  is  completed  and 
closed.  Whilst  the  contract  remained  executory,  if  it  was 
unauthorized,  a  stockholder  or  person  interested  might  have 
interfered  by  injunction,  and  prevented  the  transfer  of  the 
property  of  the  plaintiff  to  the  defendant.  But  the  contract 
having  become  executed,  the  title  of  the  stock  now  vests  in  the 
plaintiff,  and  it  has  the  power  to  sell  and  dispose  of  the  same. 
(Sistare  v.  Best,  88  N.  Y.  527-543 ;  Millhanh  v.  N.  Y.,  L. 
E.  <&  W.  R.  R.  Co.,  mpra.) 

The  contract  under  which  the  note  in  suit  was  given  was 
made  in  December,  1884,  nearly  four  years  after  the  plaintiff 
became  the  owner  of  the  6tock.  No  claim  is  made  that  that 
contract  is  for  any  reason  illegal  or  void.  Numerous  cases 
are  found  in  which  the  courts  have  refused  to  execute  contracts 
that  were  ultra  vires,  but  this  action  is  not  based  upon  such  a 
contract.  The  courts  will  not  permit  the  plea  of  ultra  vires 
to  prevail  whether  interposed  for  or  against  a  corporation, 
where  it  would  not  advance  justice,  but  would  accomplish  a 
legal  wrong.  {Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y.  378- 
381 ;  Whitney  Arms  Co.  v.  Barlow,  63  id.  62.) 

To  hold  that  the  plaintiff  could  not  dispose  of  the  stock 
would  deprive  it  of  the  consideration  received  for  the  transfer 
of  its  rolling-mill  and  material,  thus  accomplishing  a  wrong 
and  not  advancing  justice. 

Our  conclusions  are  that  it  had  title  to  the  stock  and  that, 
consequently,  there  was  a  valuable  consideration  for  the  note 
in  suit. 
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The  question  raised  in  reference  to  the  non-tender  of  the 
stock  was  properly  disposed  of  by  the  General  Term. 
The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 


Mary  R.  Stoddard  et  al.,  Respondents,  v.  The  Village  of 
Saratoga  Springs,  Appellant 

In  an  action  to  perpetually  enjoin  the  defendant,  a  municipal  corporation, 
from  casting  the  sewage  from  a  certain  sewer  upon  plaintiffs'  premises, 
and  for  damages,  it  appeared  that  the  statute  under  which  said  sewer 
was  constructed  (Chap.  673,  Laws  of  1871,  as  amended  by  chap.  271, 
Laws  of  1874),  provides  only  for  laying  sewers  along  defendant's  streets. 
About  one-quarter  of  the  sewer  in  question,  as  described  in  the  petition 
therefor  and  as  constructed,  was  through  private  grounds;  this  was  with 
the  consent  of  the  owners.  Held,  that  conceding  defendant's  board  of 
trustees  exceeded  its  authority  in  constructing  the  sewer  through  private 
grounds,  yet  as  the  general  purpose  was  to  execute  the  power  vested  in 
the  corporation,  it  was  chargeable  with  the  injury  to  others  resulting 
from  the  failure  of  its  officers  to  properly  perform  the  duty  they  assumed 
to  discharge,  and  so  was  chargeable  because  of  the  improper  location  of 
the  outlet,  so  as  to  cause  such  sewage  to  be  discharged  on  plaintiff's 
premises,  at  least  for  the  damages  resulting  from  the  sewage  entering 
the  portion  of  the  sewer  constructed  in  the  streets. 

Searing  v.  Village  of  Saratoga  Springs  (39  Hun,  807;  110  N.  Y.  648), 
distinguished. 

(Argued  April  30,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  16,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  purpose  of  the  action  was  to  perpetually  enjoin  the 
defendant  from  casting  the  sewage  from  what  was  known  as 
the  Harrison  street  sewer  on  the  premises  of  the  plaintiffs ; 
and  to  recover  damages  for  the  injury  alleged  to  have  resulted 
to  them  from  such  cause. 

The  referee  found  that  in  1876,  the  defendant,  through  its 
board  of  trustees,  constructed  a  public  sewer  in  the  \illage 
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from  the  intersection  of  Walton  and  Lawrence  streets  along 
the  latter  street  to  and  across  Church  street  to  and  along  Har- 
rison street  a  distance  of  about  1,500  feet  to  Division  street ; 
thence  through  private  grounds  of  the  United  States  hotel 
and  Marvin  and  Benedict  lot  to  Waterbury  brook,  which  ran 
through  the  plaintiffs'  premises ;  that  along  the  line  of  the 
sewer,  connection  with  it  was  from  houses,  and  street  basins 
were  provided  to  take  into  it  surface  water  and  street  wash- 
ings ;  these  connections  and  basins  resulted  in  taking  into  and 
passing  through  the  sewer,  filthy  wrater  and  obnoxious  sub- 
stances from  streets,  houses,  etc.,  which  were  discharged  on 
the  plaintiffs'  premises,  there  producing  a  nuisance  and  the 
injurious  consequences  complained  of. 

By  chapter  673,  Laws  of  1871,  provision  was  made  by  which 
a  main  sewer  could  be  constructed  in  the  village  of  Saratoga 
Springs,  the  expense  of  which  to  be  eventually  paid  by  assess- 
ment upon  the  taxable  property  of  the  village,  also  for  putting 
in  lateral  sewers  connecting  with  it  to  be  charged  by  assess- 
ment upon  those  benefited  by  them ;  and  for  permission  to 
owners  of  adjacent  real  estate  to  connect  private  sewers  or 
drains  with  them.  By  chapter  271,  Laws  of  1874,  after,  by 
the  first  and  second  sections,  repealing  and  amending  the  first 
section  of  the  previous  act,  further  provision  was  made  relative 
to  the  construction  of  and  relating  to  sewers  in  the  village  by 
sections  3,  4,  5  and  0,  as  follows : 

"  §  3.  Whenever  a  majority  of  the  owners  or  occupants  of 
premises  upon  any  street  or  streets,  or  any  section  or  portion 
of  any  street  or  streets  in  said  village,  shall  petition  the  board 
of  trustees  of  said  village  to  lay  a  sewer  along  said  street  or 
streets,  or  any  section  or  portion  of  said  street  or  streets,  clearly 
designating  by  maps  or  other  proper  description  accompanying 
said  petition,  the  portion  of  said  street  or  streets,  and  the 
distance  thereon,  and  the  desired  course  of  such  sewer,  and 
that  said  sewer  be  connected  with  the  creek  or  main  sewer  at 
a  point  to  be  designated  in  said  petition,  then  the  board  of 
trustees  of  said  village  are  hereby  authorized  and  empowered 
to  grant  the  request  of  said  petitioners,  and  to  cause  a  sewer 
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to  be  laid  along  such  street  or  streets,  or  section  of  street  or 
streets,  as  set  forth  in  said  petition,  and  connect  the  6ame  with 
the  creek  or  main -sewer.  Said  board  of  trustees  may  cause 
the  proper  surveys,  maps,  plans  and  profiles  to  be  made  of  said 
proposed  sewer  and  filed  with  said  board." 

"  §  4.  Whenever  any  petition,  as  herein  specified,  shall  be 
granted  by  said  board  of  trustees,  said  board  shall  cause  such 
sewer  to  be  constructed  of  such  materials  and  dimensions  as 
they  may  adopt  after  proper  consideration.  Said  board  shall 
cause  plans  and  specifications  of  such  sewer  to  be  prepared, 
and  shall  give  at  least  one  week's  notice,  daily,  in  a  daily  news- 
paper published  in  said  village,  where  such  plans  and  specifi- 
cations can  be  seen  and  examined,  and  shall  in  such  notice 
invite  sealed  proposals  for  the  construction  of  such  sewer,  to 
be  presented  to  the  clerk  of  the  board.  At  the  end  of  the 
time  specified  in  said  notice,  the  board  of  trustees  shall  con- 
vene and  open  said  proposals,  and  shall  award  the  contract  for 
the  construction  of  said  sewer  to  the  lowest  responsible  bidder. 
Before  awarding  any  contract  for  the  construction  of  such 
sewer,  the  contractor  shall  execute  to  the  village  of  Saratoga 
Springs,  in  such  form  and  manner  as  such  board  shall  pre- 
scribe, an  undertaking  or  bond  in  the  sum  of  at  least  twice 
the  amount  of  the  aggregate  of  such  contract-price,  with  two 
sureties,  who  shall  duly  justify,  conditioned  for  the  faithful 
performance  of  the  contract  and  the  proper  construction  of 
such  sewer,  in  conformity  with  the  plans  and  specifications 
adopted  by  said  board  of  trustees." 

"  §  5.  The  cost  of  constructing  such  sewer  shall  be  assessed 
by  the  board  of  trustees  upon  the  property  adjoining  said 
sewer,  and  such  other  property  which  the  board  may  deem  to 
be  benefited  by  said  sewer,  or  may  at  any  time  enjoy  the  use 
of  said  sewer,  said  board  being  guided  in  making  such  assess- 
ment by  the  valuation  of  the  property  assessed  as  the  same 
shall  appear  upon  the  village  assessment-roll  at  the  time  of  such 
assessment,  and  said  board  of  trustees  shall  have  power  to 
enforce  collection  of  such  assessments  in  the  same  manner  as 
other  taxes  are  collected  in  said  village.     But  in  no  case  shall 
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the  property  known  as  *  Congress  Spring  Park,'  be  assessed 
for  lateral  sewers  so  long  as  such  property  shall  remain  a  park, 
and  does  not  use,  and  is  not  benefited  by,  such  sewer." 

"  §  6.  Said  trustees  shall  prescribe  rules  for  the  use  of  such 
sewers,  and  shall  have  power  to  prevent  any  excavations  in 
streets,  or  otherwise,  which  shall  injure  or  interfere  with  the 
use  of  such  sewers ;  and  in  case  any  such  sewer  shall  require 
repairs,  6aid  trustees  6hall  make  the  same,  and  charge,  and 
assess  the  cost  thereof  upon  the  property  enjoying  the  use  of 
the  same,  in  like  manner  as  the  cost  of  constructing  the  same 
was  assessed  and  collected." 

The  referee  determined  that  the  plaintiffs  were  entitled  to 
both  injunctive  relief  and  damages,  which  he  assessed. 

Edgar  T.  Brackett  for  appellant.  The  Harrison  street 
sewer,  so-called,  is  not  a  public  sewer,  does  not  belong  fo  the 
defendant  corporation,  and  hence  the  defendant  is  neither 
responsible  for  its  construction,  nor  liable  for  damages,  if  any, 
occasioned  by  its  subsequent  use,  either  by  its  owners,  or  by 
those  at  whose  instance  it  was  constructed.  (Laws  of  1874, 
chap.  271,  §  3 ;  Laws  of  1871,  chap.  673  ;  Searing  v.  Saratoga 
Springs,  39  Hun,  307 ;  110  K  Y.  643 ;  In  re  Rhindandery 
68  id.  105 ;  McCaffrey  v.  Albany,  12  Him,  165  ;  Dillon  on 
Mun.  Corp.  §§  421,  969,  970 ;  CuyUr  v.  Rochester,  12  Wend. 
165 ;  Anthony  v.  Adams,  1  Met.  284 ;  Browning  v.  Owen  Co., 
44  Ind.  11;  Mayor,  etc.,  v.  Cunliff}2  N.  Y.  165;  Smith  v. 
Rochester,  79  id.  508,  512;  dishing  v.  Bedford,  125  Mass. 
526,  528  ;  Lemon  v.  Utica,  2  Barb.  104  ;  In  re  Second  Ave.y 
m  X.  Y.  395,  398 ;  People  v.  Otis,  90  id.  48,  53 ;  State  v. 
Chamberlain,  38  N.  J.  L.  110,  113.)  The  referee  erred  in 
holding  the  defendant  liable  for  damages  occasioned  by  acts 
of  owners  of  land  along  the  line  of  said  sewer,  in  connecting 
their  own  premises  therewith,  and  which  acts  the  defendant 
neither  authorized  nor  could  prevent.  (Chipman  v.  Palmer, 
77  N.  Y.  51.)  The  action,  in  so  far  as  it  seeks  damages,  is 
for  an  injury  to  property,  and  clearly  comes  within  the  six 
year  limitation.     (Code  Civ.  Pro.  §  382.) 
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John  L.  Henning  for  respondents.  The  judgment  in  this 
action  is  not  appealable  to  this  court.  (Code  Civ.  Pro.  §  191 ; 
Knapp  v.  Deyo,  108  N.  T.  518 ;  Roosevelt  v.  Linkert,  67  id, 
447 ;  Brown  y.  Sigourney,  72  id.  122 ;  King  v.  Glavin,  62  id, 
238;  Davidson  v.  Alfarno,  80  id.  660;  Granville  v.  iT.  Y. 
C.  db  H  R.  R.  R.  Co.,  104  id.  674 ;  Produce  Bank  v.  Mor- 
ton, 67  id.  199 ;  Payne  v.  Becker,  37  id.  153-157.)  The 
sewer  in  question  is  a  public  and  not  a  private  sewer.  (Laws 
of  1871,  chap.  673,  §§  3,  7;  Laws  of  1874,  chap.  271,  §  3.) 
Defendant  is  equally  liable  whether  it  discharges  the  sewer 
directly  onto  plaintiffs  lot  or  at  a  point  up  the  stream  in  Water- 
bury  brook,  where  it  must  necessarily  be  carried  there, 
(Noonan  v.  Albany,  79  N.  Y.  470 ;  Hooker  v.  Rochester,  37 
Hun,  181,  182,  183 ;  Sleight  v.  Kingston,  11  id.  594-596 ; 
Beach  v.  JElmira,  22  id.  158 ;  Hendershott  v.  Othemwa,  46 
la.  660 ;  Pettigrew  v.  Evansville,  25  Wis.  236.)  Defendant 
cannot  escape  liability  on  the  plea  that  the  plan  of  the  sewer 
was  the  exercise  of  a  judicial  discretion  on  the  part  of  the 
trustees.  (Seifert  v.  Brooklyn,  101  N.  Y.  136 ;  Noonan  v. 
Albany,  79  id.  470 ;  Ashley  v.  Port  Huron,  35  Mich.  296 ; 
Jacksonville  v.  Lambert,  62  111.  519  ;  Woodwards.  Worcester, 
121  Mass.  245-248;  Inman  v.  Tripp,  11  R  I.  520-523.) 
When  the  use  of  the  sewer  demonstrated  that  it  would  neces- 
sarily result  in  plaintiffs  injury  the  ordinary  rules  do  not  apply, 
and  defendant  itself  was  bound  to  provide  proper  means  to 
carry  off  the  filth  without  injury  to  plaintiff.  (Byrnes  v, 
Cohoes,  67  N.  Y.  207;  Bradt  v.  Albany,  5  Hun,  591.) 
Defendant  is  liable  for  plaintiffs'  damages  caused  by  the  use  of 
the  sewer.  {Chapman  v.  City  of  Rochester,  110  N.  Y.  273.) 
Defendant  cannot  escape  liability  simply  because  the  outlet  of 
the  sewer  is  carried  across  a  strip  of  private  land.  (Noonan 
v.  City  of  Albany,  79  N.  Y.  470.)  Defendant  is  liable  if  its 
trustees  in  the  exercise  of  a  power  constitutionally  conferred 
in  constructing  this  sewer  carried  its  outlet  across  private 
lands.  (In  re  Rhinelander,  68  N.  Y.  105 ;  People  ex  rel.  v, 
Haines,  49  id.  537 ;  Dillon  on  Mun.  Corp.  §§  765-768 ;  Lee  v, 
Sandy  Hill,  40  N.  Y.  442 ;  B.  cfe  H  T.  Co.  v.  Buffalo,  58  id. 
Sickels  —Vol.  LXXXIL        34 
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639 ;  Peters  v.  Mayor,  etc.,  8  Hun,  405-408 ;  William*  v. 
Dunkirk,  3  Lans.  44 ;  Thayer  v.  Boston,  19  Pick.  511-515 ; 
Hawkes  v.  Charlemonte,  107  Mass.  414.)  The  claim  is  not 
barred  by  the  Statute  of  Limitations  as  the  nuisance  is  a  con- 
tinuous one  and  the  referee  properly  allowed  plaintiffs  dam- 
ages for  the  six  years  previous  to  the  commencement  of  this 
action.  (Baldwin  v.  Calkins,  10  Wend.  167 ;  Colrick  v. 
Swinburne,  105  N.  Y.  503 ;  C.  S.  Co.  v.  B.  N.  Y.  R.  R.  Co., 
52  Barb.  390.)  Defendant  has  ample  power  to  either  condemn 
plaintiff's  land  and  take  it  for  the  use  of  this  sewer  or  to  change 
the  course  of  the  sewer  from  the  south  side  of  Division  street 
or  to  continue  it  from  the  point  where  it  terminates  in  Wal- 
worth street,  and  thereby  abate  the  nuisance  on  plaintiffs' 
premises.     (Laws  of  1887,  chap.  136.) 

Bradley,  J.  The  leading  proposition  urged  on  the  part  of 
the  defendant  is  that  the  sewer  in  question  is  not  a  public  one, 
and  that  the  defendant  is  neither  chargeable  with  its  construc- 
tion nor  liable  for  its  consequences. 

The  defendant  has  for  many  years  been  a  municipal  cor- 
poration. And  by  reference  to  L.  1874,  cli.  271,  it  will  be 
seen  that  upon  the  granting  by  the  l>oard  of  trustees  of  a 
petition,  etc.,  made  in  conformity  with  the  provisions  of  the 
act,  it  is  made  its  duty  to  cause  the  sewer  asked  for  to  be  con- 
structed, and  after  taking  the  requisite  preliminary  proceed- 
ings, to  award  the  contract  for  the  work  and  take  security  for 
its  performance.  (Id.  0  3,  4.)  The  construction  of  a  sewer 
is  not  only  to  be  in  accordance  with  the  plans,  etc.,  prepared 
by  the  direction  of  the  board,  but  the  trustees  are  toprescril>e 
rules  for  its  use,  and  when  repairs  are  required,  to  make  them 
(Id.  §  6),  and  the  cost  of  construction  is  to  be  realized  by 
assessment  upon  the  property  benefited,  enforced  in  the  manner 
other  taxes  are  collected  in  the  village.  (Id.  §  5.)  This  could 
not  lawfully  be  done  for  work  of  a  mere  private  nature.  The 
purpose  of  sewers  so  constructed  is  thus  necessarily  character- 
ized as  public,  and  the  power  is  legitimately  vested  in  the  cor- 
poration to  accomplish  it  in  the  manner  authorized  by  the 
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statute.  It  appears  by  the  petition  and  proceedings  following 
it,  that  the  design  was  to  construct  the  sewer  in  question  pur- 
suant to  the  provisions  of  the  act  of  1874.  It  is,  however, 
urged  that  it  was  not  authorized  by  or  constructed  in  conformity 
with  the  provisions  of  that  act,  because  within  the  proposed 
line  of  it  as  described  in  the  petition  and  on  which  it  was 
located  was  embraced  private  lands.  It  is  true  that  the  distance 
of  about  five  hundred  of  the  two  thousand  feet  of  the  line  of 
sewer  as  given  by  the  petition  and  as  constructed  was  not  in 
any  street,  but  through  private  grounds,  with  the  consent  of 
the  owners.  The  statute  provides  only  for  laying  sewers  along 
the  streets  of  the  village ;  and  there  is  no  provision  in  the  last- 
mentioned  act  to  appropriate  lands  elsewhere  other  than  for 
the  purposes  of  the  main  sewer  mentioned  in  the  second 
section.  It  may  be  that  the  board  of  trustees  exceeded  its 
authority  in  granting  the  petition  and  in  departing  from  the 
lines  of  the  streets  after  laying  the  sewer  fifteen  hundred  feet 
in  them,  and  constructing  it  tlirough  private  grounds  the  other 
five  hundred  feet  to  its  outlet  in  Walworth  street.  In  the 
view  taken  that  question  is  not  necessarily  here  for  determina- 
tion. For  the  purpose  of  enforcing  assessments  to  pay  the 
cost  of  the  work  it  was  essential  that  the  proceedings  should 
have  been  had  in  substantial  conformity  with  the  provisions  of 
the  statute  from  which  was  derived  the  municipal  authority  to 
-do  that  which  was  sought  to  be  accomplished.  The  present 
case  is  not  dependent  for  its  support  upon  the  regularity  of 
„  the  proceedings  .of  the  village  authorities,  but  is  to  charge  the 
corporation  with  liability  for  the  consequences  of  a  work 
alleged  to  have  been  performed  in  a  negligent  or  improper 
manner.  If  it  were  ultra  vires  in  such  sense  as  not  to  be 
within  the  scope  of  the  corporate  powers  of  the  defendant, 
the  latter  would  not  be  answerable  for  the  consequences  result- 
ing from  it,  although  the  persons  causing  the  work  to  be  done 
were  its  officers  or  agents,  and  assumed  to  act  as  such  in  doing 
it.  (Mayor,  etc.,  v.  Cardiff,  2  X.  Y.  105 ;  Smith  v.  City  of 
Rochester,  76  id.  506.)  But  that  is  not  the  situation  presented 
here.     It  was  legitimately  within  the  corporate  power  of  the 
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defendant  to  construct  sewers ;  and  it  may  be  that  in  attempt- 
ing to  execute  it,  the  constituted  authorities  went  to  some  extent 
beyond  the  authority  conferred  upon  the  corporation  and  them 
as  its  officers.  The  referee  has  found  that  the  trustees  were 
not  chargeable  with  mala  fides.  It  may,  therefore,  be  assumed 
that  the  general  purpose  was  to  execute  the  power  vested  in 
the  municipal  corporation  which  they  represented  in  causing 
the  work  to  be  done  ;  and  thus  acting  the  defendant  may  be 
chargeable  with  the  injury  to  others  resulting  from  their  failure 
to  properly  perform  the  duty  which  they  assumed  to  discharge, 
although  it  may  have  been  occasioned  by  irregularity  or  acts 
on  their  part  in  excess  of  authority.  (2  Dillon's  Mun.  Corp. 
§  769  [4th  ed.],  §  971 ;  Lee  v.  Village  of  Sandy  Hill,  40  1ST. 
Y.  442 ;  Buffalo,  etc.,  Turnpike  Co.  v.  City  of  Buffalo,  58  id, 
639 ;  Thayer  v.  City  of  Boston,  19  Pick.  511 ;  Hawks  v. 
Charlemont,  107  Mass.  414.) 

It  may  be  observed  that  the  sewer  was  constructed  three- 
quarters  of  its  length  along  certain  streets  in  the  village  ;  and 
the  referee  has  awarded  such  damages  only  as  he  found  was 
occasioned  by  sewage  which  entered  the  sewer  along  the  streets. 
This  evidently  was  done  upon  the  theory  that  the  portion  of  it 
not  laid  along  the  streets  was  not  necessarily  under  the  control 
of  the  corporation.  This  portion  through  the  private  lands 
had  the  effect  to  convey  the  sewage  from  the  other  parts  of  it 
in  the  streets  to  its  outlet,  thus  causing  the  injury  produced 
by  it. 

It  is  unnecessary  for  the  purposes  of  this  review  to  consider 
the  corporate  relation,  other  than  in  that  aspect,  to  such  por- 
tion of  the  sewer.  The  sewer  within  the  streets  was  certainly 
under  the  control  of  the  defendant.  And  one  of  its  purposes 
was  to  take  into  it  and  thence  to  its  outlet  whatever  was  con- 
ducted into  it  by  means  of  lateral  drains  and  sewers  from 
houses,  etc.,  along  its  line ;  and  the  defendant  was  liable  to  the 
plaintiffs  for  so  improperly  providing  or  locating  the  outlet  as 
to  cause  the  sewage  to  pass  from  it  onto  their  premises. 
(Noonan  v.  City  of  Albany,  79  N.  Y.  470 ;  Chapman  v.  City 
of  Rochester,  110  id.  273.) 
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Eeference  is  made  by  counsel  to  Searing  v.  Village  of  Sara- 
toga Springs  (39  Hun,  307 ;  110  K  Y.  643),  but  that  case 
has  no  necessary  application  to  the  one  at  bar.  There  the  pipe 
which  conducted  the  sewage  into  the  plaintiff's  lot  was  laid  on 
her  own  land  by  her  consent  or  request ;  and  she  was  at  liberty 
to  take  it  up  and  thus  remove  the  cause  of  her  complaint. 

Whatever  view  may  be  taken  of  the  relation  of  the  cor- 
poration to  the  lower  portion  of  the  sewer,  the  defendant  is 
using  it  as  a  conduit  to  carry  the  sewage  from  the  sewer  laid 
along  its  streets  to  the  outlet,  and  the  only  outlet  provided  for 
its  discharge.  No  other  question  seems  to  require  the  expres- 
sion of  consideration. 

The  judgement  should  be  affirmed. 

All  concur,  except  Potter,  J.,  not  voting. 

Judgment  affirmed. 


Charles  Kerr,  Appellant,  v.  The  West  Shore  Eailroad    127  269I 
Company,  Eespondent.  •   16°  254l 

It  is  not  a  valid  objection  to  proceedings  taken  by  a  railroad  company  to 
acquire  land  for  the  purposes  of  its  incorporation,  that  the  land  is  under 
the  waters  of  a  navigable  stream;  the  title  individuals  may  have  acquired 
therein  by  grant  from  the  state  may  be  taken  by  the  right  of  eminent 
domain  equally  with  the  upland. 

The  shores  of  navigable  rivers  and  streams  and  the  lands  under  the  waters 
thereof  belong  to  the  state  within  whose  territorial  limits  they  lie;  it 
may  authorize  the  construction  of  bridges,  piers,  wharves  or  other 
obstructions  in  navigable  waters,  and  when  such  obstructions  are  not 
obnoxious  to  the  regulations  of  congress  and  do  not  come  in  conflict 
with  the  paramount  authority  of  the  United  States,  they  are  not  nuisances. 

The  state  may  also  grant  or  confer  an  exclusive  privilege  in  tide-water, 
provided  it  does  not  trench  upon  the  powers  granted  to  congress. 

The  provision  of  the  General  Railroad  Act  (Chap.  140,  Laws  of  1850,  §  28, 
subd.  5),  providing  that  every  stream  of  water,  water-course,  etc.,  inter- 
sected or  touched  by  a  railroad,  shall  be  restored  by  the  corporation  "  to 
its  former  state,  or  to  such  state  as  not  unnecessarily  to  have  impaired 
its  usefulness,"  was  designed  to  protect  public  rights,  not  private  inter- 
ests, and  applies  only  to  such  streams  and  water-courses  as  were,  before 
the  construction  of  the  road,  capable  of  and  accustomed  to  be  generally 
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navigated,  and,  so  far  as  it  applies  to  a  navigable  river,  has  reference 
simply  to  commerce  thereon  and  the  general  right  of  navigation. 

It  does  not  entitle  each  owner  of  upland  fronting  upon  a  bay  in  a  river 
intersected  by  a  railroad,  which  bay  was  not  navigable  in  the  ordinary 
meaning  of  the  term,  to  have  a  draw-bridge  constructed  in  the  road  so 
as  to  permit  the  passage  of  vessels  to  his  property. 

Plaintiff  was  the  owner  of  a  farm  bounded  by  the  Hudson  river,  and  the 
state  had  made  to  him  a  grant  of  lands  under  water,  extending  along 
the  whole  front  of  his  farm.  A  railroad  corporation,  to  whose  title  the 
defendant  is  the  successor,  constructed  its  road  along  the  river,  partly 
upon  plaintiff's  upland,  partly  upon  the  land  so  granted  by  the  state, 
and  partly  upon  land  under  water  in  front  of  plaintiff's  property. 
The  lands  of  plaintiff  so  occupied  by  said  road  were  condemned  in 
proceedings  by  the  railroad  company  to  acquire  title  thereto,  and 
the  sum  awarded  therein  was  paid  by  it.  The  commissioners  of 
the  land  office,  pursuant  to  authority  given  by  the  General  Railroad 
Act,  executed  to  the  company  a  grant  of  the  land  under  water  upon 
which  the  road  was  constructed.  Prior  to  the  construction  of  the 
road  there  were  two  small  docks  upon  plaintiff's  land  at  which  vessels- 
landed  for  freight  and  passengers,  access  to  which  was  had  by  a  private 
way  across  plaintiff's  land  from  a  highway.  These  docks  were  within 
the  strip  of  land  acquired  by  the  company.  There  was  also  a  dock  on 
a  small  bay  near  the  mouth  of  a  creek,  where  sand  was  shipped  upon 
scows  and  sail  vessels.  The  railroad  crossed  this  bay  outside  of  the 
land  under  water  granted  to  plaintiff.  Opposite  the  mouth  of  the  creek 
the  road  crossed  on  a  bridge,  the  bottom  of  which  was  four  feet  above 
high  water.  Held,  that  an  action  was  not  maintainable  to  compel 
defendant  to  restore  said  way  leading  to  the  docks  or  to  construct  a 
draw-bridge  so  as  to  give  vessels  access  to  the  dock  in  the  bay;  that 
under  the  condemnation  proceedings  the  railroad  company  acquired 
whatever  title  plaintiff  had  either  in  the  upland  or  the  land  under 
water;  that  by  the  grant  from  the  commissioners  of  the  land  office  said 
company  acquired  both  such  reserved  rights  as  the  state  had  in  the  land 
theretofore  granted  to  plaintiff  and  the  title  of  the  state  to  the  land  occu- 
pied by  the  road  in  front  of  plaintiff's  premises,  not  included  in  his- 
grant;  and  so,  that  defendant  owed  no  duty  to  plaintiff  save  such  as 
was  owed  to  every  riparian  owner  whose  access  to  the  channel  of  the 
river  is  cut  off  by  its  road;  and  that  as  such  owner  he  was  not  entitled 
to  the  relief  sought. 

Langdon  v.  Mayor,  etc.  (93  N.  Y.  129);  Williams  v.  Mayor,  etc.  (105  id.  420); 
Kingdand  v.  Mayor,  etc.  (110  id.  569),  distinguished. 

(Argued  April  30,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  July  10,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  defendant  is  the  successor  of  the  New  York,  West 
Shore  and  Buffalo  Railway  Company,  a  corporation  which, 
prior  to  the  commencement  of  this  action,  had  constructed  a 
railroad  along  the  west  shore  of  the  Hudson  river,  partly  upon 
and  partly  in  front  of  lands  owned  by  the  plaintiff. 

The  plaintiff  was  the  owner  of  a  farm  in  the  town  of  Marl- 
borough, Ulster  county,  bounded  on  the  east  by  the  Hudson 
river  and  extending  from  the  Orange  county  line  northerly 
4,000  feet.  In  1876,  the  state  made  to  him  a  grant  of  lands- 
under  water,  extending  along  the  whole  front  of  said  farm. 
The  railroad  was  constructed  partly  upon  the  upland,  partly 
upon  land  under  water  granted  to  the  plaintiff,  and  partly  upon 
land  under  water  easterly  of  or  outside  of  the  plaintiff's  grant. 
Upon  the  southerly  portion  of  plaintiff's  lands  were  two 
small  docks  at  which  vessels  landed  for  freight  and  passengers, 
before  the  construction  of  the  railroad,  and  from  which  a  road 
ran  northerly  through  the  plaintiff's  farm  to  the  highway  lead- 
ing to  the  village  of  Marlborough.  Upon  the  northerly  part 
of  the  plaintiff's  premises  there  was  a  small  bay  extending 
into  a  stream  called  Jews  creek,  up  which  for  a  short  distance 
the  tide  ebbed  and  flowed.  There  was  also  a  dock  on  this 
bay,  near  the  mouth  of  the  creek,  where  sand  was  shipped 
upon  scows  and  sail  vessels.  The  railroad  crossed  this  bay. 
a  considerable  distance  from  the  shore  line,  and  at  the 
most  northerly  part  of  plaintiff's  premises  was  entirely 
outside  of  the  land  under  water  granted  to  the  plaintiff. 
The  two  docks  mentioned  were  wholly  within  the  strip  of 
land  acquired  by  the  railroad.  Across  the  bay  aforesaid,  the- 
railroad  was  constructed  upon  an  embankment  of  earth  and 
stone  the  greater  part  of  the  way,  but  about  opposite  the* 
mouth  of  Jews  creek  there  was  an  iron  bridge  seventy  feet  in 
length,  the  bottom  of  which  was  four  feet  above  high  water. 
In  February,  1882,  the  commissioners  of  the  land  office 
made  a  grant  to  the  railroad  company  of  land  under  water 
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upon  which  the  road  was  constructed,  and  subsequently  the 
said  railroad  company  instituted  proceedings  to  acquire  the 
title  to  plaintiff's  lands,  and  such  proceedings  were  thereupon 
had  that  an  awacd  of  $3,000  was  made  and  confirmed  and  paid 
by  the  railroad  company  to  the  mortgagee  of  the  property  as 
provided  by  the  final  order  of  the  court. 

This  action  was  commenced  in  1887,  and  alleged  the  destruc- 
tion of  the  docks  aforesaid,  the  maintenance  of  an  embank- 
ment across  the  bay  at  the  mouth  of  Jews  creek,  which 
prevented  the  plaintiff  from  navigating  said  bay,  and  asked 
judgment  that  the  defendant  restore  the  highway  leading  to 
the  docks  and  the  water  channel  leading  to  the  bay  at  Jews 
creek,  so  as  not  unnecessarily  to  impair  their  usefulness. 

Further  facts  are  stated  in  the  opinion. 

Wm.  Lounsbery  for  appellant.  The  duties  which  the 
defendant  owes  to  the  public  and  to  an  individual  may  be 
enforced  by  action  in  equity.  (Jones  v.  Seligman,  81  N.  Y. 
190 ;  Uline  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  101  id.  98 ;  Post 
v.  W.  S.  R.  R.  Co.,  50  Hun,  301 ;  Code.  Civ.  Pro.  §§  1660- 
1663 ;  Knox  v.  Mayor,  etc.,  55  Barb.  40 ;  Story's  Eq.  Juris. 
§§  626,  922,  927;  Corning  v.  T.  L  Factory,  40  K  Y.  204.) 
The  constitutional  right  of  the  plaintiff  to  his  wharf  and  dock, 
acquired  by  grant  from  the  state  as  against  a  subsequent  grant, 
has  been  recently  settled  by  our  Court  of  Appeals.  (Langdon 
v.  Mayor,  etc.,  93  N.  Y.  129 ;  Williams  v.  Mayor,  etc.,  105  id. 
419.)  The  defendant  by  its  proceedings  did  not  acquire  a 
right  and  ownership  to  the  docks  to  the  exclusion  of  the  plain- 
tiff. (2  E.  S.  [7th  ed.]  1552,  §  18;  A.  &  N.  R.  R.  Co.  v. 
Brownell,  24  N.  Y.  349 ;  Wasrner  v.  D.  &  L.  R.  R.  Co.,  80 
id.  212 ;  77.  R.  R.  Co.  v.  Loeb,  7  Eobt.  418.)  The  finding  of 
the  court  as  to  the  opening  in  the  railroad  bank  at  the  mouth 
of  Jews  creek  is  not  so  favorable  to  the  plaintiff  as  he  is  enti- 
tled to  by  the  evidence.     {Morgan  v.  King,  35  N.  Y.  454.) 

F.  L.  Wesibrook  for  respondent.  Plaintiff  alleges  in  his 
complaint  that  the  road  is  a  public  nuisance.     This  it  cannot 
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be,  for  it  is  clear  that  what  is  done  by  authority  of  the  people 
by  legislative  enactment  or  by  grant  of  the  people  by  their 
appointed  agents,  is  in  no  sense  a  nuisance,  and  cannot  be  so 
declared  by  the  courts.     {People  v.  Kerr,  38  Barb.  418 ;  27 
N.  Y.  194;  Davis  v.  Mayor,  14  id.  507 ;  Gates  v.  Preston, 
41  id.  113 ;  Jordan  v.  Van  Epps,  85  id.  427,  436 ;  Pray  v. 
Hageman,  98  id.  351 ;   Dunham  v.  Bower,  77  id.  80 ;   1 
Herman  on  Estop.  §  108.)     The  effect  and  consequences  of 
the  partial  stoppage  of  the  bay  by  the  railroad  was  tried  before 
the  commission,  and  whatever  damage  it  was  to  plaintiff  or  his 
adjoining  lands  was  allowed  for  by  the  commissioners,  and 
their  action  cannot  be  questioned  in  this  or  any  other  collateral 
action.     If  the  plaintiff  deemed  himself  aggrieved,  he  could 
have  appealed.     This  he  did  do,  and  the  award  was  affirmed ; 
-that  ended  his  claim  for  all  time  to  come.     (R.  R.  Co.  v. 
Lansing,  16  Barb.  68 ;  R.  R.  Co.  v.  Gilleland,  56  Penn.  St. 
445  ;  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330.)    Even  if  Kerr  had 
any  vested  rights  under  his  grant,  still  the  state,  in  its  sover- 
eignty, jts  right  of  eminent  domain,  could,  by  a  subsequent 
grant  to  some  other  person  or  corporation,  take  them  away  and 
convey  them  for  the  purposes  of  public  use  or  commerce. 
{Bridge  Co.  v.  Smith,  30  N.  Y.  44;  Lansing  v.  Smith,  4 
Wend.  9 ;  Beekman  v.  R.  R.  Co.,  3  Paige,  72 ;  People  v.  B. 
dk  O.  R.  R.  Co.,  117  N.  Y.  155 ;  In  re  JY.  Y.,  W.  S.  <&  B. 
R.  R.  Co.,  94  id.  292.)    The  claim  that  the  plaintiff  had  a  con- 
stitutional right  to  his  wharf  and  dock  acquired  by  grant  from 
the  state,  as  against  a  subsequent  grant,  and  that  such  grant 
carried  with  it  a  right  of  way  or  access  to  the  wharf  over 
adjacent  lands,  is  erroneous.     (Langdon  v.  Mayor,  etc.,  93  N*. 
Y.  129 ;  Williams  v.  Mayor,  etc.,  105  id.  419 ;  F.  P.  B.  Co. 
v.  Smith,  30  id.  61 ;  Marshall  v.  Guion,  11  id.  475  ;  Laws  of 
1850,  §§  25,  28  ;  Lansing  v.  Smith,  4  Wend.  9 ;  In  re  U.  K 
R.  R.  Co.,  112  N.  Y.  61.)    This  action  is  brought  to  compel 
the  defendant  to  construct  at  that  place  a  draw-bridge,  for  the 
passage  of  steamboats  and  sail  vessels  which  never  went  there 
before  the  railroad  was  built,  and  never  could  go  there.     Plain- 
tiff is  not  entitled  to  have  a  draw-bridge  there.    (Gould  v.  II 
Sickels— Vol.  LXXXIL        35 
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R.  R.  R.  Co.,  6  N.  Y.  522 ;  Lansing  v.  Smith,  8  Cow.  146; 
4  Wend.  9 ;  Getty  v.  H.  R.  R.  Co.,  21  Barb.  617 ;  GUman  v. 
Philadelphia,  3  Wall.  729 ;  D.  &  H.  C.  Co.  v.  Lawrence,  56 
IS.  Y.  612 ;  Bedlow  v.  if.  Z.  i^.  D.  Co.,  112  id.  274 ;  People 
v.  Tibbetts,  19  id.  525 ;  i>pfe  v.  Canal  App.,  33  id.  487 ; 
Post  v.  Kreischer*  32  Hun,  50 ;  Davison  v.  i?.  7?.  Cb.,  3  Cush. 
106 ;  Thayer  v.  R.  R.  Co.,  125  Mass.  257 ;  Phil  v.  Scott,  81 
Penn.  80.)  The  complaint  in  this  action  does  not  contain  any 
demand  for  a  crossing  to  the  new  dock,  and,  therefore,  judg- 
ment cannot  be  given  in  ordering  such  crossing.  {Southtdck 
v.  Bank,  84  K  Y.  429 ;  TruesdaU  v.  Sarles,  104  id.  167 ; 
Code  Civ.  Pro.  §  481,  6nbd.  13.)  If  the  facts  claimed  to  exist 
are  not  found,  the  appellate  court  cannot  assume  them  to  exist, 
and  if  there  is  no  request  to  find  them  will  not  look  into  the 
testimony  to  see  if  it  would  have  been  error  to  refuse  to  find 
them.  {Lyons  v.  Cahill,  18  N.  Y.  S.  R.  375 ;  Bitmap  v. 
Bank,  96  N.  Y.  131.)  None  of  the  exceptions  to  findings  of 
fact  are  well  taken.  The  rule,  that  if  there  is  any  evidence  to 
support  a  finding  of  fact  an  excepion  to  that  finding  is  useless 
and  unavailing,  disposes  of  them  all.  (Code  Civ.  Pro.  §  992 ; 
Nostrand  v.  Knight,  123  K  Y.  618  ;  Mead  v.  Smith,  28  Hun, 
639  ;  Porter  v.  Smith,  35  id.  118 ;  Baldwin  v.  Doying,  114 
N.  Y.  455 ;  Patterson  v.  Robinson,  116  id.  199.)  The  requests 
of  the  plaintiff  to  the  court  to  find  certain  facts  and  conclu- 
sions of  law  cannot  be  reviewed  here.  The  exceptions  to  the 
refusal  to  find  those  refused  is  too  general  to  be  available, 
being  not  sufficiently  definite  and  explicit  to  raise  any  question 
on  appeal  as  to  the  refusal  of  the  court  to  find  the  propositions 
submitted.  {Newell  v.  Doty,  33  N.  Y.  93  ;  Hepburn  v.  Mont- 
gomery, 97  id.  618 ;  Smedis  v.  R.  R.  Co.,  88  id.  23 ;  Ayravlt 
v.  Bank,  47  id.  576 ;  Travis  v.  Travis,  1 22  id.  454 ;  Meacham 
v.  Burke,  54  id.  217,  219 ;  Porter  v.  Smith,  107  id.  533.)  In 
considering  exceptions  to  the  admission  or  ruling  out  of  testi- 
mony, the  rule  that  in  the  trial  of  an  equity  case,  such  admis- 
.  sion  or  ruling  out  will  not  be  considered  a  ground  for  reversal, 
unless  it  clearly  appear  that  it  must  necessarily  haye  affected 
the  decision  of  the  case,  should  be  borne  in  mind.     {People 
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ex  rel.  v.  Keator,  36  Hun,  592 ;  In  re  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  90  N.  Y.  342;  Post  v.  Mason,  91  id.  539,  549.)  In 
equity  cases,  costs  are  always  in  the  discretion  of  the  court, 
not  the  appellate  court,  but  the  trial  court,  and  neither  its 
allowance  nor  its  disallowance  is  ground  for  reversal.  (Mem- 
lick  v.  McCotter,  87  K  Y.  126,  128 ;  Ahem  v.  Steele,  115  id. 
210,  211.) 

Bbown,  J.  The  proceedings  taken  by  the  New  York,  West 
Shore  &  Buffalo  Railway  Company  to  acquire  a  right  of  way 
across  the  lands  now  owned  by  the  plaintiff  were  effectual  to 
vest  in  the  railway  company  whatever  title  plaintiff  or  his 
grantors  had  either  in  the  upland  or  in  the  land  under  the 
waters  of  the  river.  It  is  not  a  valid  objection  to  proceedings 
taken  by  a  railroad  company  to  acquire  land  for  the  purposes 
of  its  incorporation  that  it  is  under  the  waters  of  a  navigable 
stream,  and  the  titles  which  individuals  may  have  acquired 
therein  by  grant  from  the  state  may  be  taken  by  the  exercise 
of  the  power  of  eminent  domain  equally  with  the  upland. 
(In  re  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  77  N.  Y.  248 ;  In  re 
N.  Y,W.  S.  A  B.  R.  Co.,  27  Hun,  57;  affirmed  on  this 
point  in  89  K  Y.  453.) 

Having'  paid  the  compensation  awarded  by  the  court  for  the 
land  taken  above  and  below  high-water  mark  in  the  manner 
provided  in  the  order  confirming  the  commissioner's  report,  the 
railway  company  owed  no  further  duty  to  the  plaintiff  except 
such  as  was  enjoined  upon  it  by  law. 

This  action  seeks  to  compel  the  performance  by  the  defend- 
ant of  the  duty  imposed  upon  it  by  6ubdiv.  5,  sec.  28  of  the 
General  Railroad  Act  (chap.  140,  Laws  of  1850),  and  the 
claim  is, 

First,  that  it  has  failed  to  restore  a  highway  leading  to  the 
plaintiff's  docks  on  the  southerly  portion  of  his  premises  across 
which  the  railroad  was  constructed ;  and, 

Second,  that  it  has  failed  to  restore  the  channel  through 
which,  before  the  construction  of  the  road,  vessels  sailed  into 
the  bay  near  the  mouth  of  Jews  creek. 
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Upon  the  trial  the  plaintiff  wholly  failed  to  establish  the 
fact  that  there  was  a  highway  leading  to  the  docks. 

The  court  found  that  there  was  none  and  the  evidence  would 
not  sustain  any  other  conclusion.  There  was  a  private  road 
leading  from  the  highway  across  plaintiff's  lands  to  the  dock, 
but  the  restoration  of  such  a  road  was  not  a  duty  imposed  upon 
the  railroad  company  and  its  loss  or  destruction  must  be  deemed 
compensated  by  the  award  made  by  the  commissioners  in  the 
condemnation  proceedings. 

We  need  not  consider  in  this  case  whether  the  defendant 
would  be  under  a  legal  obligation  to  give  an  owner  of  lands 
under  water,  a  part  of  which  was  taken  for  the  railroad  right 
of  way,  a  crossing  to  that  part  of  his  grant  which  lies  outside 
of  the  railroad,  or  whether  section  44  of  the  General  Railroad 
Act,  relating  to  farm  crossings,  is  applicable  to  property  so 
situated. 

No  claim  for  such  a  crossing  is  made  in  the  complaint,  and 
there  is  no  finding  or  request  to  find  that  the  plaintiff  was  the 
owner  of  any  land  under  water  outside  of  the  railroad  and  we 
are  not  called  upon  to  determine  the  existence  of  a  fact  which 
the  trial  court  was  not  asked  to  find. 

The  plaintiff,  therefore,  has  no  cause  of  action  against  the 
defendant  resting  upon  any  unlawful  interference  with  his 
private  rights  in  the  property  upon  which  the  railroad  was 
constructed,  or  for  damages  to  his  adjoining  property.  All 
rights  which  plaintiff  or  his  grantors  had  in  the  land  have  been 
duly  acquired  and  are  now  vested  in  the  defendant.  It  remains 
to  be  seen  whether  he  has  any  cause  of  action  growing  out  of 
any  interference  with  his  rights  in  the  navigable  waters  of  the 
river. 

The  commissioners  of  the  land  office  were  authorized  by  the 
legislature  to  grant  to  the  railroad  company  any  land  belong- 
ing to  the  people  of  the  state  required  for  the  purposes  of  its 
road,  and  under  the  grant  made  by  such  commissioners  to  the 
defendant's  predecessor  it  acquired  not  only  such  reserved 
rights  as  the  state  had  in  the  land  theretofore  granted  to  the 
plaintiff,  but  it  also  acquired  the  title  of  the  state  to  such  lands 
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as  the  road  occupied  underwater  in  front  of  plaintiff's  premises 
not  included  in  the  plaintiff's  grant,  and  under  this  grant  and 
the  condemnation  proceedings  the  defendant's  title  to  its  road- 
bed is  apparently  perfect  and  complete. 

It  appears  that  when  the  road  was  constructed  across  the  bay 
near  the  mouth  of  Jews  creek  it  was  about  one  hundred  feet 
westerly  from  the  channel  of  the  river  and  several  hundred 
feet  easterly  of  the  shore  line,  and  its  effect  was  to  intercept 
communication  between  the  shore  and  the  channel  of  the  river 
and  to  prevent  the  passage  of  vessels  to  a  dock  on  the  plain- 
tiff's property  near  the  mouth  of  the  creek  as  had  been  done 
before  the  road  was  constructed,  and  the  question  is  presented 
what  duty  does  a  railroad  company,  under  such  circumstances, 
owe  to  the  owner  of  the  upland. 

The  plaintiff's  private  rights  of  property  having  been 
acquired  by  the  defendant,  the  duty,  if  any,  is  not  special  to 
this  particular  case,  but  is  such  as  is  owing  to  every  riparian 
owner  whose  access  to  the  channel  of  the  river  is  cut  off  by 
the  railroad  embankment.  The  railroad  company  is  the 
licensee  of  the  state  and  its  obligations  are  the  same  as  would 
rest  upon  the  state  if  engaged  in  the  construction  of  a  public 
work  except  so  far  as  they  may  have  been  enlarged  by 
statute. 

It  is  familiar  law  that  the  shores  of  navigable  rivers  and 
streams  and  the  lands  under  the  waters  thereof  belong  to  the 
state  within  whose  territorial  limits  they  lie,  and  may  be  appro- 
priated by  the  state  to  all  municipal  purposes.  The  state  may 
authorize  the  construction  of  bridges,  piers,  wharves  or  other 
obstructions  in  navigable  waters,  and  when  such  structures  are 
not  obnoxious  to  the  regulations  of  congress  and  do  not  come 
in  conflict  with  the  paramount  authority  of  the  United  States 
they  are  not  nuisances.  (  Willson  v.  Black  Bird  Creek  Marsh 
Co.,  2  Peters,  245 ;  Oilman  v.  Philadelphia,  3  Wall.  713.) 

In  Wilson's  case,  Chief  Justice  Marshall  said:  "The 
measure  authorized  by  this  act  stops  a  navigable  creek  and 
must  be  supposed  to  abridge  the  rights  of  those  who  have  been 
accustomed  to  use  it.     But  this  abridgment,  unless  it  comes  in 
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conflict  with  the  Constitution  or  a  law  of  the  United  States,  is 
an  affair  between  the  government  of  Delaware  and  its  citizens 
of  which  this  court  can  take  no  cognizance." 

There  is  no  statute  of  congress  applicable  to  this  case. 
Jews  creek  is  not  a  navigable  stream  and  the  question  pre- 
sented relates  solely  to  the  small  bay  of  the  river  crossed  by  the 
railroad.  The  legislature  may  grant  or  confer  an  exclusive 
privilege  in  tide  water  provided  the  right  granted  does  not 
trench  upon  the  powers  granted  to  congress.  (People  v.  Tib- 
betts,  19  N.  Y.  523 ;  People  v.  Canal  Appraisers,  33  id. 
461 ;  People  v.  Ferry  Co.,  68  id.  71.) 

And  the  state  may  for  the  purposes  of  commerce,  partially 
hinder  navigation  by  authorizing  the  construction  of  docks, 
piers  and  bridges  which  are  within  the  demands  of  commerce 
and  to  which  navigation  to  a  certain  extent  is  subject  (D.  <& 
IT.  C.  Co.  v.  Lawrence,  2  Hun,  163 ;  Bedlow  v.  N.  Y.  F  D. 
D.  Co.,  112  N.  Y.  274.) 

The  authority  to  convey  lands  under  water  for  railroad 
purposes  was  conferred  upon  the  commissioners  of  the  land 
office  by  the  general  railroad  law  of  the  state. 

The  power  is  to  be  exercised  for  the  benefit  of  the  public 
and  to  promote  commerce  and  the  public  interests,  and  the 
construction  of  the  railroad  upon  the  lands  granted  was  a  law- 
ful act  and  not  a  nuisance.  If  it  impaired  the  navigation  of 
the  river  it  is  sufficient  to  say  that  the  state  authorized  it. 
But  the  claim  made  by  the  appellant  is  that  although  it  may 
be  lawful  to  construct  a  railroad  in  the  river,  yet  the  owner  of 
upland  fronting  upon  every  navigable  bay,  or  indentation  in 
the  shore  across  which  the  railroad  passes  is  entitled  to  have  a 
draw-bridge  erected  in  the  road  to  permit  the  passage  of  ves- 
sels to  his  property,  and  this  right  of  the  upland  owner  is  said 
to  flow  from  the  section  of  the  statute  which  provides  that 
every  stream  of  water,  water-course  or  highway  intersected  or 
touched  by  the  railroad  shall  be  restored  by  the  railroad  com- 
pany "  to  its  former  6tate  or  to  such  state  as  not  unnecessarily 
to  have  impaired  its  usefulness.'"  This  provision  was  designed 
by  the  legislature  to  protect  public  rights,  and  so  far  as  it 
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applies  to  a  navigable  river  it  is  the  commerce  thereon  and  the 
general  right  of  navigation  that  is  intended  to  be  protected. 

Hence  it  has  reference  to  such  streams  and  water-courses  as 
were,  before  the  construction  of  the  road,  capable  of  and  accus- 
tomed to  be  generally  navigated. 

Public  interest,  and  not  private  convenience,  was  thus 
guarded  and  protected. 

No  general  commercial  interest  was  infringed  in  this  case. 
The  bay  in  question  was  not  navigable  in  the  ordinary  mean- 
ing of  that  term.  That  a  vessel  of  light  draft  might  at  certain 
stages  of  the  tide  get  nearer  the  shore  than  it  can  now  in  con- 
sequence of  the  existence  of  the  road,  does  not  make  it,  in  a 
general  sense,  a  navigable  part  of  the  river. 

The  plaintiffs  right  to  navigate  the  river  is  not  impaired  ; 
only  the  approach  to  the  shore  of  his  property. 

I  do  not  see  wherein  the  plaintiff's  case  differs  from  that  of 
Gould  v.  H.  R.  R.  Co.  (6  N.  Y.  522),  or  Getty  v.  H.  R.  R. 
Co.  (21  Barb.  617),  or  Ormerod  v.  N.  Y.,  W.  S.  <fe  B.  R.  R. 
Co.  (21  Blatch.  106). 

In  the  first  case  cited,  the  plaintiff  owned  the  upland,  but 
had  no  title  to  the  land  below  high-water  mark.  The  defend- 
ant's road  was  constructed  between  high  and  low-water  mark 
under  authority  of  the  legislature,  and  cut  off  the  plaintiff's 
access  to  the  river.  It  was  held  in  this  court  that  the  plaintiff 
had  no  private  right  in  the  waters  of  the  river  or  in  the  shore, 
and  was  not  entitled  to  recover  damages  occasioned  by  the  con- 
struction of  the  railroad.  In  Getty* 8  case,  the  plaintiff  oVvTied 
a  farm  situated  on  a  bay  or  indentation  of  the  river,  across  the 
mouth  of  which  the  defendant  had  constructed  its  road,  thus 
preventing  access  of  vessels  to  the  plaintiff's  land.  Under  the 
provisions  of  defendant's  charter,  he  claimed  that  he  was  enti- 
tled to  have  a  draw-bridge  constructed  in  the  railroad  to  per- 
mit the  passage  of  vessels  to  and  from  his  docks.  The  Supreme 
Court  held  that  the  word  "bay,"  mentioned  in  the  section 
referred  to,  which  required  the  defendant  to  construct  draw- 
bridges in  certain  bays  "  to  provide  for  free  passage  of  such 
vessels  as  heretofore  had  passed,  or  now  can  pass,  etc.,"  meant 
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only  such  bays  as  had  a  general  navigation  and  such  as  the 
public  had  an  interest  in. 

OrmsrooVs  case  was  an  action  to  restrain  the  construction  of 
a  railroad  which  would  cut  off  the  approach  of  vessels  to  cer- 
tain brick-yards  situated  within  a  small  bay  of  the  river.  The 
plaintiff  was  the  owner  of  a  sailing  vessel  navigating  the  river 
having  a  contract  to  carry  brick  from  said  yards  to  the 
city  of  New  York.  The  land  under  water  where  the  road 
was  constructed  had  been  granted  to  the  owner  of  the  brick- 
yards, and  defendant  had  taken  proceedings  to  acquire  title 
thereto  under  the  General  Railroad  Law.  The  federal  court 
held  that  there  was  no  interference  with  the  general  naviga- 
tion of  the  river,  and  that,  as  the  state  had  granted  title  to  the 
lands  under  water,  that  title  could  be  acquired  by  the  defend- 
ant, and  that  the  question  was  one  solely  of  compensation 
between  the  defendant  and  the  land  owner. 

We  are  of  the  opinion,  therefore,  that  this  plaintiff  is  not, 
as  a  mere  riparian  owner,  entitled  to  the  relief  asked  for,  and 
that,  as  such,  he  has,  by  the  construction  of  the  railroad,  sus- 
tained no  legal  injury.  So  far  as  he  had  an  ownership  in  the 
land  taken,  he  has  been  duly  compensated. 

The  defendant,  however,  appears  to  have  recognized  the 
propriety  of  affording  some  access  to  the  bay  in  question  and 
constructed  a  bridge,  seventy  feet  in  length,  under  which 
bcows  can  pass  to  and  from  the  river,  and  in  doing  so  it  fully 
complied  with  the  obligation  imposed  upon  it  by  the  legislature. 

There  is  nothing  in  Langdon  v.  Mayor,  etc.  (93  N.  Y.  129), 

Williams  v.  Mayor,  etc.  (105  id.  420),  or  Kingsland  v.  Mayor, 

etc.  (110  id.  569),  that  conflicts  with  the  views  here  expressed. 

The  fact  that  the  plaintiff  has  been  compensated  in  the 
manner  provided  by  law  for  the  rights  of  which  he  has  been 
deprived  and  the  loss  of  property  he  has  sustained  by  the  con- 
struction of  the  railroad,  sufficiently  distinguishes  those  cases 
from  the  one  under  consideration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 
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Paul  M.  Bergee  et  al.,  Respondents,  v.  George  E.  Varrel- 
mann,  Impleaded,  etc.,  Appellant. 

Although  a  finding  of  fact  is  called  a  conclusion  of  law  and  improperly 
classified  as  such  in  a  decision  of  the  court  or  report  of  a  referee,  it  will, 
for  the  purpose  of  upholding  the  judgment,  be  given  the  same  effect  as 
if  it  were  embraced  within  and  designated  as  one  of  the  findings  of  fact. 

The  provision  of  the  act  of  1887  (§  30,  chap.  503,  Laws  of  1887),  limiting 
the  amount  of  preferences  in  an  assignment  for  the  benefit  of  creditors 
and  invalidating  preferences  in  excess  of  the  limit,  is  not  confined  to 
preferences  in  the  assignment  itself,  but  applies  to  those  created  by  a 
separate  instrument  in  contemplation  of  the  assignment;  it  includes  all 
instrumentalities  which  the  insolvent  debtor,  in  contemplation  of  a 
general  assignment,  voluntarily  employs  to  give  a  preference,  and  it 
seems  the  want  of  knowledge  on  the  part  of  a  creditor  so  preferred 
that  an  assignment  was  contemplated,  will  not  avail  to  validate  the 
preference.    (Bradley,  Haight  and  Brown,  JJ.,  dissenting.) 

The  firm  of  W.  &  H.  E.  confessed  judgment  in  favor  of  defendant  V.  On 
the  same  day  an  execution  was  issued  thereon  and  levied,  and  imme- 
diately thereafter  the  judgment  debtors  made  a  general  assignment  for 
the  benefit  of  creditors.  The  property  levied  upon  was  sold  under  the 
execution.  In  an  action  brought  by  other  judgment  creditors  to  set 
aside  said  judgment  and  execution  and  to  recover  for  the  benefit  of  the 
estate  the  amount  realized  on  the  sale,  on  the  ground  that  the  assignors, 
in  contemplation  of  their  general  assignment  and  as  part  thereof,  created 
by  said  judgment  a  preference  for  more  than  one-third  of  their  assets, 
the  trial  court  found  that  the  assignors'  estate  was  not  worth  three  times 
the  amount  of  the  judgment  confessed;  that  when  it  was  confessed  and 
the  assignment  executed,  the  assignors  and  V.  knew  that  the  sale  under 
the  execution  would  absorb  more  than  one-third  of  the  assets  and  that 
this  was  the  result  of  the  sale  ;  that  the  judgment  was  confessed  and  the 
execution  and  levy  made  by  the  assignors  and  V.  in  contemplation  of 
their  general  assignment  and  for  the  purpose  of  preferring  V.  for  more 
than  one-third  of  the  net  assets ;  that  said  confession,  execution  and 
levy  were  made  in  fraud  of  said  general  assignment.  Jlcld  (Bradley, 
Haight  and  Brown,  JJ.,  dissenting),  that  the  preference  created  by  the 
judgment  confessed  in  favor  of  V.  came  within  the  prohibition  of  the 
statute  ;  and  that  plaintiffs  were  entitled  to  the  relief  sought. 

Lake  Shore  Bankinq  Co.  v.  Fuller  (110  Penn.  St.  156),  questioned. 

(Argued  March  6,  1891;  decided  June  9,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
Sickels— Yol.  LXXXIL        36 
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made  the  first  Monday  of  October,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

From  June,  1888,  to  April  29,  1889,  Henry  Erdtmann  and 
Gustave  Varrelmann  were  partners  engaged  in  business  at 
Nos.  252  and  254  Pearl  street,  New  York,  under  the  firm  name 
of  "  W.  &  H.  Erdtmann."  April  29,  1889,  they  confessed 
judgment  in  favor  of  George  E.  Varrelmann  (the  father  of 
Gustave  Varrelmann)  for  $7,824.62,  which  was  entered  and 
docketed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  at  twenty-six  minutes  past  twelve  o'clock  of  that 
day,  and  on  the  same  afternoon  an  execution  thereon  was 
delivered  to  the  sheriff  of  that  county,  who  on  the  same  day 
"  levied  under  such  execution  upon  the  entire  stock  and  prop- 
erty of  said  defendants,  Henry  Erdtmann  and  Gustave  Var- 
relmann, in  their  several  places  of  business,  252  and  254  Pearl 
street,  and  at  the  warehouse  of  W.  A.  Evis  &  Co.,  63  Front 
street,  in  the  city  of  New  York."  Immediately  after  the  levy 
of  the  execution,  and  on  the  same  day,  the  defendants  therein 
executed  and  delivered  a  general  assignment  for  the  benefit  of 
creditors,  to  Clemens  J.  Kracht,  by  which  their  individual 
property  was  devoted  to  the  payment  of  their  personal  debts,, 
and  the  surplus,  if  any,  together  with  the  firm  property,  to  the 
payment  of  its  debts,  and  the  surplus  of  the  firm  assets,  if  any, 
to  the  payment  of  their  personal  debts  (if  their  individual 
assets  were  insufficient  for  that  purpose),  according  to  the  inter- 
est of  each  partner.  None  of  their  individual  creditors  were 
preferred  except  employes,  whose  wages  were  to  be  first  paid. 
The  salaries  and  wages  of  the  firm  employes  were  directed  to 
be  first  paid,  after  which  the  firm  creditors  were  divided  into 
six  classes,  which  were  to  be  paid  in  full  in  their  order.  April 
30  and  May  1,  1889,  were  legal  holidays,  and  the  assignment 
was  not  recorded  until  May  2,  1889,  at  five  minutes  past  nine 
in  the  forenoon.  At  the  time  judgment  was  confessed  and  the 
assignment  executed  an  action  was  pending  in  the  Supreme 
Court,  brought  by  the  plaintiffs  herein  against  the  assignors 
for  the  recovery  of  the  amount  due  on  their  promissory  note 
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for  $1,000,  which  fell  due  April  4,  1889,  in  which  action  a 
judgment  was  duly  entered  and  docketed  at  ten  o'clock  and 
ten  minutes  in  the  forenoon  of  May  2,  1889,  and  ten  minutes 
thereafter  an  execution  thereon  was  duly  issued  and  delivered 
to  paid  sheriff.  May  9,  1889,  the  sheriff  sold,  under  Yarrel- 
mann's  execution,  all  of  the  property  upon  which  he  had 
levied  for  $5,877.79,  nearly  all  of  which  was  purchased  by  the 
plaintiff  in  the  execution.  On  the  9th  of  May,  1889,  this 
action  was  begun  to  set  aside  the  judgment  so  confessed,  the 
execution  issued  thereon,  and  for  the  recovery  for  the  benefit 
of  the  assignee,  from  the  defendant,  George  E.  Varrelman, 
the  amount  realized  upon  the  sale  under  the  execution,  on  the 
ground  that  the  assignors,  in  contemplation  of  their  general 
assignment,  and  as  a  part  thereof,  in  violation  of  section  30  of 
the  General  Assignment  Act,  as  amended  in  1887,  created  a 
preference  for  more  than  one-third  of  the  assets  of  the 
assignors.  The  assignee  refused  to  bring  the  action  in  his  own 
behalf  and  was  made  a  party  defendant. 

The  judgment  recovered,  aYid  which  is  appealed  from,  set 
aside  the  judgment  confessed,  the  execution  issued  thereon, 
the  levy  and  sale  made  thereunder,  and  adjudged  that  George 
E.  Varrelmann  pay  $5,877.79  (the  sum  collected  on  the  execu- 
tion) to  the  assignee,  to  be  by  him  distributed  according  to  the 
terms  of  the  general  assignment 

Further  facts  are  stated  in  the  opinion. 

Rudolph  Dulon  for  appellant.  No  facts  other  than  those 
contained  in  the  findings  of  fact  are  presented  for  the  consid- 
eration of  the  appellate  court.  (Code  Civ.  Pro.  §  992  ;  Porter 
v.  Smithy  107  N.  Y.  531.)  The  statute  is  not  intended  to 
regulate  the  act  of  the  creditor.  He  may,  notwithstanding 
the  statute,  if  he  does  not  know  that  his  debtor  contemplates 
making  an  assignment,  take  a  mortgage,  power  of  attorney  to 
confess  judgments,  or  other  security  for  his  debts,  in  good 
faith,  and  enforce  the  same.  And  if  he  procure  the  preference 
over  the  assignment  by  his  own  diligence,  and  without  collu- 
sion with  the  debtor,  the  subsequent  assignment  will  not  affect 
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liis  security.  The  law  gives  the  creditor  the  advantage  he  may 
secure  by  his  superior  diligence,  where  he  is  guilty  of  no  fraud, 
or  of  unlawful  confederation  or  collusion  to  evade  the  provisions 
of  the  statute.  (//.  K  Bank  v.  Sanchez,  131  111.  330  ;  Laws  of 
1877,  chap.  466  ;  Laws  of  1887,  chap.  503  ;  Sutherland  on  Stat. 
Const.  523  ;  Freeman  on  Judgments,  §  548 ;  Code  Civ.  Pro. 
§  1273  ;  Gwynne  v.  Burnett,  7  C.  &  F.  572 ;  Jones  v.  Smart, 
1  T.  K.  44.)  The  appellant  is  protected  by  the  statute  which 
authorized  him  to  obtain  a  judgment  by  confession.  {Frier 
v.  Herman,  115  K  Y.  163 ;  1  Black  on  Judg.  §  293.) 

Frederic  W.  Uinriche  for  respondents.  This  suit  is 
brought  in  aid  of  the  assignment,  and  the  facts  offer 
abundant  ground  for  setting  aside  the  judgment  and  for 
having  the  assets  which  were  levied  upon  by  the  defend- 
ant George  E.  Varrelmann  (or  their  proceeds)  paid  to  the 
defendant  Kracht  for  distribution  under  the  terms  of  the 
assignment  deed.  (Spellman  v.  Freedman,  54  Hun,  409; 
Wilcox  v.  Payne,  8  N.  Y.  Supp.  407 ;  White  v.  Gotzltausen, 
129  TJ.  S.  329.)  Plaintiffs  are  both  judgment  creditors  for 
$1,030.77  and  simple  contract  creditors  for  $22,000.  But 
without  a  judgment  the  action  would  lie,  as  it  is  in  aid  of  the 
assignment,  and  not  a  creditor's  suit  brought  for  the  especial 
advantage  of  the  plaintiffs.  {Dewey  v.  Moyer,  72  N.  Y.  78 ; 
TJ.  S.  K.  S.  §  5106 ;  Bate  v.  Graham,  11  N.  Y.  237 ;  JTagan 
v.  Walker,  14  How.  [U.  S.]  29  ;  Grouse  v.  Frothington,  97 
K  Y.  105 ;  Preston  v.  SpauUmg,  120  HI.  208 ;  White  v. 
Cotehausen,  129  U.  S.  329;  Spring  v.  Short,  92  N.  Y.  546; 
Sands  v.  Codicise,  2  Johns.  486.)  The  judgment  confessed 
in  favor  of  the  appellant  and  the  execution  and  levy  wliich 
followed  were  made  by  the  defendants  Henry  Erdtmann  and 
Gustave  Yarrelmann,  in  contemplation  of  their  general  assign- 
ment, and  for  the  purpose  of  preferring  appellant  for  more 
than  one-tliird  of  their  assets,  to  evade  the  statute  preventing 
unlimited  preferences  in  assignments,  and  to  prevent  the 
assets  from  being  distributed  by  their  assignee  pursuant  to  the 
terms  of  the  assignment  deed.     (Kellogg  v.  Thompson,  66 
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K  Y.  89;  Murray  v.  Marshall,  94  id.  617;  White  v.  Cote 
hausen,  129  U.  S.  329 ;  Preston  v.  Spaulding,  120  III  208 ; 
Richardson  v.  Thurber,  104  N.  Y.  606.)  It  appears  from 
the  findings  that  the  judgment  was  confessed  almost  simul- 
taneously with  the  execution  and  delivery  of  the  assignment 
deed,  and  in  contemplation  thereof,  for  the  purpose  of  prefer- 
ring the  judgment  creditor  for  more  than  one-third  of  the 
assets  in  fraud  of  the  assignment  and  for  the  purpose  of  pre- 
venting the  assets  from  going  into  the  hands  of  the  assignee 
and  being  distributed  pursuant  to  the  terms  of  the  assignment 
deed.  It  should  be  set  aside.  {Preston  v.  Spaulding,  120 
111.  208 ;  White  v.  Cotehausen,  129  U.  S.  329 ;  Berry  v.  Cutts, 
42  Me.  445  ;  Holt  v.  Bancroft,  30  Ala.  195 ;  Van  Patten  v. 
Burr,  52  Iowa,  518;  Fuller  v.  Hasbrouck,  46  Mich.  81; 
Livermore  v.  McNair,  34  N.  J.  Eq.  478.)  It  is  of  no  conse- 
quence what  intention  the  appellant  had  in  accepting  the 
preference.  It  is  sufficient  if  the  debtors  unlawfully  intended 
to  violate  the  law  in  confessing  the  judgment.  (3  R.  S.  [8th 
ed.]  2592,  §  1 ;  L  Watch  Co.  v.  Payne,  11  N.  Y.  Supp.  410 ; 
Starin  v.  Kelly,  88  N.  Y.  419;  Loos  v.  Wilkinson,  110  id. 
195  ;  Preston  v.  Spaulding,  120  111.  220.)  There  is  nothing 
in  appellant's  contention  that,  having  obtained  the  judgment, 
which  is  a  contract,  it  was  unconstitutional  to  violate  its  obli- 
gation. {Richardson,  v.  Thurber,  104  K  Y.  612.)  The 
fraudulent  preference  sought  to  be  given  to  George  E.  Varrel- 
mann  falls  with  Ids  judgment.  The  preferred  creditors  under 
the  assignment  deed  can  alone  receive  preferences,  but  only 
to  the  extent  of  one-third  of  the  entire  assets.  {Spellman  v. 
Freedman,  54  Hun,  414;  Wilcox  v.  Payne,  8  N.  Y.  Supp. 
407.) 

Follett,  Ch.  J.  The  judgment  which  the  appellant 
obtained  by  the  confession  of  his  debtors  is  sought  to  be  set 
aside  and  the  money  collected  by  virtue  of  it  recovered  for 
the  benefit  of  the  creditors  of  the  judgment  debtor,  on  the 
ground  that  when  confessed  the  confessors  intended  to  make 
a  general  assignment  and  prefer  the  claim  of  the  appellant 
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through  a  judgment  and  execution,  and  thereby  evade  the 
prohibition  of  the  thirtieth  section  of  the  Assignment  Act, 
which  is  as  follows : 

"  §  30.  In  all  general  assignments  of  the  estates  of  debtors 
for  the  benefit  of  creditors  hereafter  made,  any  preference 
•created  therein  (other  than  for  the  wages  or  salaries  of  employes 
under  chapter  three  hundred  and  twenty-eight  of  the  laws  of 
eighteen  hundred  and  eighty-four,  and  chapter  two  hundred 
and  eighty-three  of  the  laws  of  eighteen  hundred  and  eighty- 
six)  shall  not  be  valid  except  to  the  amount  of  one-third  in 
value  of  the  assigned  estate  left  after  deducting  such  wages  or 
salaries,  and  the  costs  and  expenses  of  executing  such  trust ; 
and  should  said  one-tliird  of  the  assets  of  the  assignor  or 
assignors  be  insufficient  to  pay  in  full  the  preferred  claims  to 
which,  under  the  provisions  of  this  section,  the  same  are  appli- 
cable, then  said  assets  shall  be  applied  to  the  payment  of  the 
same  pro  rata  to  the  amount  of  each  said  preferred  claims." 
(Chap.  503,  Laws  of  1887.) 

The  appellant  insists  that  his  judgment  and  execution  by 
which  he  secured  more  than  one-third  of  the  estate  of  the 
insolvent  debtors  are  not  brought  within  the  prohibition  of  the 
section,  because :  (1)  The  trial  court  did  not  find  as  a  fact  that 
the  debtors  contemplated  making  a  general  assignment  when 
the  judgment  was  confessed.  (2)  The  trial  court  did  not  find 
as  a  fact  that  the  appellant  knew  when  he  received  the  con- 
fession of  judgment  and  seized  the  property  by  virtue  of  the 
execution  issued  thereon  that  the  debtors  contemplated  making 
a  general  assignment.  (3)  The  preference  was  not  created  in 
the  general  assignment,  but  by  a  separate  instrument. 

Before  this  section  was  added  in  1887  to  the  General  Assign- 
ment Act  of  tliis  state,  the  practice,  which  had  become  so 
prevalent  that  it  may  be  said  to  have  become  a  custom  for 
failing  debtors  to  devote  by  general  assignment  the  whole  or  a 
large  part  of  their  estates  to  the  payment  of  a  few  preferred 
creditors,  often  near  relatives,  resulted  in  so  much  hardship 
and  injustice  that  the  section  above  quoted  was  adopted  to 
mitigate  the  evils  arising  from  the  practice.     The  section  being 
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remedial,  should  be  liberally  construed  so  as  to  prevent  the 
mischiefs  at  which  it  was  aimed.  (  White  v.  Cotehavsen,  129 
IT.  S.  329 ;  Huctter  v.  Golden,  36  N.  Y.  446 ;  Hart  v.  Cleis, 
8  Johns.  41.) 

The  trial  court  found  that  the  estate  of  the  assignors  was 
not  worth  three  times  the  amount  of  the  appellant's  judgment, 
and  that  its  collection  consumed  more  than  one-third  of  it,  and 
that  when  the  judgment  was  confessed,  execution  issued  and 
levied  and  the  assignment  executed,  the  assignors  and  George 
E.  Varrelmann  all  knew  that  the  sale  under  the  execution  to 
be  issued  would  absorb  more  than  one-third  of  the  debtors' 
assets.  The  decision  signed  by  the  trial  judge  contains  seven- 
teen findings  of  fact  and  seven  conclusions  of  law,  the  first 
and  second  of  the  latter  are  as  follows : 

"First.  The  judgment  confessed  in  favor  of  the  defendant 
George  E.  Varrelman,  and  the  execution  and  levy  which  fol- 
lowed were  made  by  the  defendants  Henry  Erdtmann  and 
Gustave  Varrelmann,  in  contemplation  of  their  general  assign- 
ment and  as  part  thereof,  and  for  the  purpose  of  preferring 
said  defendant,  George  E.  Varrelmann,  in  whose  favor  the 
said  judgment  was  confessed  by  them,  out  of  their  property, 
for  more  than  one-third  of  the  net  assets  of  the  said  defend- 
ants, Henry  Erdtmann  and  Gustave  Varrelmann,  and  to  pre- 
vent the  said  assets  from  going  into  the  hands  of  the  defend- 
ant Kracht,  as  assignee,  and  being  distributed  to  the  plain- 
tiffs, and  the  other  creditors  of  the  said  defendants,  Henry 
Erdtmann  and  Gustave  Varrelmann,  pursuant  to  the  terms  of 
their  general  assignment  deed. 

"  Second.  Said  confession  of  judgment  and  the  execution 
and  levy  which  followed  were  made  in  fraud  of  the  said 
general  assignment,  and  are  void,  and  should  be  set  aside 
and  vacated,  and  the  assets  levied  upon,  or  the  entire  pro- 
ceeds thereof,  should  be  paid  the  defendant  Kracht,  as 
assignee,  to  be  distributed  pursuant  to  the  terms  of  the  deed 
of  general  assignment." 

The  learned  counsel  for  the  appellant  insists  that  these 
conclusions  cannot  be  given  the  effect  of  findings  of  fact, 
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but  must  be  held  to  be  conclusions  of  law,  and  that  the  facts 
so  found  cannot  be  considered  on  this  appeal.  This  con- 
tention is  not  well  founded,  for  it  is  well  settled  that  though 
a  "  finding  of  fact "  be  called  a  "  conclusion  of  law "  and 
improperly  classified  as  such  in  the  decision  signed  (Code  C. 
P.  §  1022),  it  will,  for  the  purpose  of  upholding  a  judgment, 
be  given  the  same  effect  as  though  embraced  within  and 
designated  as  one  of  the  findings  of  fact  (Parker  v.  Baxterr 
86  K  Y.  586 ;  Murray  v.  Marshall,  94  id.  611 ;  Adams  v. 
Fitzpatinck,  125  id.  124.) 

The  facts  found  in  the  conclusions  of  law  above  quoted  — 
that  the  assignors  confessed  the  judgment  in  contemplation 
of  making  a  general  assignment  as  a  part  thereof,  and  for 
the  purpose  of  preferring  George  E.  Varrelmann  for  more 
than  one-third  of  their  estate,  that  the  confession  of  judgment 
the  execution  and  levy  were  made  in  fraud  of  the  general 
assignment  will  be  given  the  same  force  in  support  of  this 
judgment  as  though  they  had  been  properly  classified  in  the 
decision  signed. 

It  would  not  be  claimed,  we  think,  that  a  preference  for 
more  than  one-third  of  the  assigned  estate,  when  created  by  an 
instrument  known  as  a  general  assignment,  would  be  valid, 
though  -executed  without  the  knowledge  of  the  preferred  cred- 
itors. If  such  a  position  could  be  successfully  maintained,  the 
section  would  be  wholly  inoperative,  as  it  would  be  quite  easy, 
as,  indeed,  it  is  frequently  the  practice,  to  execute  those  instru- 
ments without  consulting  the  favored  creditors.  If  the  absence 
of  pre-knowledge  on  the  part  of  the  creditors  that  a  preference 
is  to  be  created  by  an  assignment  does  not  strengthen  their 
position,  it  is  not  easy  to  see  how  the  want  of  knowledge  that 
an  assignment  is  contemplated  would  avail  them,  though  the 
preference  be  created  by  an  independent  instrument.  This 
section  is  designed  to  limit  the  power  of  insolvents  to  create 
preferences  beyond  the  extent  named,  and  to  regulate  their 
conduct,  but  not  to  control  the  action  of  creditors,  who  are 
left  free  to  collect  or  secure  their  claims  by  the  usual  remedies* 
It  is  the  action  of  the  insolvent  debtors  which  the  law  seeks  to 
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control.  {Home  National  Bank  of  Chicago  v.  Sanchez,  131 
111.  330.) 

The  only  remaining  question  is  whether  a  preference  by 
insolvents  not  created  in  or  by  a  general  assignment,  but  by 
a  separate  instrument  and  in  contemplation  of  making  a  gen- 
eral assignment,  is  prohibited  by  the  statute. 

We  are  asked  to  construe  the  language  — "  In  all  general 
assignments  of  the  estates  of  debtors  for  the  benefit  of  cred- 
itors hereafter  made,  any  preferences  made  therein  *  *  * 
6hall  not  be  valid,  except,"  etc. —  closely,  and  hold  that 
preferences  not  created  in  instruments  known  as  general 
assignments  are  not  within  the  condemnation  of  the  section. 
Such  an  interpretation  would  defeat  the  intent  of  the  legis- 
lature, and  the  statute  would  be  found  to  be  no  bar  to  the 
practices  at  which  it  was  aimed.  Insolvents  would  be  left 
free  to  secure  their  friends  by  independent  instruments, 
executed  in  contemplation  of  making  general  assignments, 
which,  when  executed,  would  carry  to  their  assignees  but  a 
remnant  of  their  estates,  for  the  benefit  of  their  unfavored 
creditors.  The  words  of  the  section  must  be  construed  to 
embrace  all  of  the  instrumentalities  which  failing  debtors,  in 
contemplation  of  a  general  assignment,  voluntarily  employ  to 
give  preferences  to  particular  creditors.  As  was  said  by  Fixcii, 
J.,  in  Richardson  v.  Thvrber  (104  N.  Y.  610) :  "  The  word 
i assignment'  may  sometimes  have  reference  to  the  instrument 
which  affects  the  transfer  and  sometimes  to  the  transfer  itself, 
considered  as  a  legal  effect  or  result." 

The  section  under  consideration  was  intended  to  prevent  the 
forbidden  result,  whether  accomplished  within  or  without  the 
general  assignment.  This  question  has  been  several  times 
before  the  Supreme  Court  in  this  state,  and  conveyances  which 
created  preferences  for  more  than  one-third  of  the  insolvent's 
estate,  when  made  in  contemplation  of  a  general  assignment, 
have  invariably  been  condemned  as  violations  of  the  statute. 
{Harming  v.  Beck,  54  Hun,  102  ;  Spelman  v.  Freedman,  Id. 
409 ;  First  National  Bank  v.  Bard,  59  id.  529 ;  Sweetser 
v.  Smith,  5  K  Y.  Supp.  378 ;  20  X.  Y.  St.  Rep.  62 ;  Spelman 
Sickels — Vol.  LXXXII.        37 
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v.  Jaffray,  6  N.  Y.  Supp.  570 ;  Kessell  v.  Drucker,  Id.  945 ; 
Abegg  v.  Schwab,  24  K  Y.  St.  Rep.  986;  Aff'd  31  id.  139; 
Wilcox  v.  Payne,  28  id.  712.) 

The  question  has  also  been  considered  by  the  courts  of  other 
states  under  similar  statutes,  forbidding  or  regulating  prefer- 
ences in  voluntary  or  general  assignments  for  the  benefit  of 
creditors.  ■ 

In  Illinois,  the  act  is  entitled  "An  act  concerning  voluntary 
assignments,  and  conferring  jurisdiction  upon  county  courts. 
Approved  May  22,  1877,"  and  contains  fourteen  sections. 
The  first  prescribes  the  mode  in  which  assignments  shall  be 
executed,  and  is,  in  part,  as  follows: 

"  §  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly,  that  in  all  cases  of  volun- 
tary assignments  hereafter  made  for  the  benefit  of  creditors, 
the  debtor  or  debtors  shall  annex  to  such  assignment  an  inven- 
tory," etc. 

The  succeeding  eleven  sections  prescribe  the  power  and 
duties  of  assignees  and  the  procedure  by  which  voluntary 
assignments  are  to  be  carried  into  effect.  The  fourteenth 
section  confers  jurisdiction  upon  the  County  Courts  to  carry 
out  the  provisions  of  the  act.  The  thirteenth  section  provides : 
u$  13.  Every  provision  in  any  assignment  hereafter  made  in 
this  state  providing  for  the  payment  of  one  debt  or  liability 
in  preference  to  another  shall  be  void,  and  all  debts  and  liabil- 
ities within  the  provisions  of  the  assignment  shall  be  paid^wv 
rata  from  the  assets  thereof." 

The  question  has  several  times  arisen  whether  preferences 
created,  not  in  a  voluntary  assignment,  but  by  instruments 
executed  at  about  the  same  time  and  in  contemplation  of  mak- 
ing a  general  assignment,  were  within  the  statute.  In  Preston 
v.  Spaulding  (120  111.  208),  the  insolvents  preferred  certain 
of  their  creditors  by  confessing  judgments,  and  on  the  same 
day  that  their  general  assignment  for  the  benefit  of  creditors 
was  made.  The  point  was  taken  that  the  statute  made  void 
only  preferences  in  the  general  assignment,  and  not  those 
otherwise  given.      In  discussing  this  question  it  was  said : 
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"  We  hold  that  it  is  within  the  spirit  and  intent  of  the  statute 
that  when  a  debtor  has  formed  a  determination  to  voluntarily 
dispose  of  his  whole  estate,  and  has  entered  upon  that  deter- 
mination, it  is  immaterial  into  how  many  parts  the  perform- 
ance or  execution  of  his  determination  may  be  broken ;  the 
law  will  regard  all  his  acts,  having  for  their  object  and  effect 
the  disposition  of  his  estate,  as  parts  of  a  single  transaction, 
and  on  the  execution  of  a  formal  assignment  will,  under  the 
statute,  draw  to  it,  and  the  law  will  regard  as  embraced  within 
its  provisions,  all  prior  acts  of  the  debtor  having  for  their 
object  and  purpose  the  voluntary  transfer  or  disposition  of  his 
estate  to  or  for  creditors ;  and  that  any  preference  so  shown 
to  have  been  made  or  given  by  the  debtor  to  one  creditor  over 
another  in  such  disposition  of  his  estate,  full  effect  will  be 
given  to  the  assignment,  and  such  preference  will,  in  a  court 
of  equity,  be  declared  void  and  set  aside  as  in  fraud  of  the 
statute."  This  doctrine  has  been  approved  in  subsequent 
cases  in  that  state,  and  also  in  the  Supreme  Court  of  the 
United  States  in  White  v.  Cotzkausen  (129  U.  S.  329),  which 
arose  under  the  Illinois  statute.  In  that  case  an  insolvent 
debtor,  by  deeds,  bills  of  sale  and  warrants  for  the  confession 
of  judgments,  disposed  of  all  his  property  for  the  benefit  of 
his  brothers  and  sisters,  who  were  creditors,  but  made  no  gen- 
eral assignment  In  an  action  brought  in  the  Circuit  Court 
of  the  United  States  to  set  aside  the  conveyances  as  violations 
of  the  thirteenth  section  of  the  Voluntary  Assignment  Act,  it 
was  held  that  it  was  quite  immaterial  that  no  general  assigment 
had  been  executed,  but  that  any  preference,  however  created, 
by  an  insolvent  while  engaged  in  making  a  complete  disposi- 
tion of  his  property,  was  forbidden  and  void  under  the  act. 
The  judgment  of  the  Circuit  Court  was  placed  in  part  upon 
the  ground  that  the  conveyances  and  confessions  of  judgment 
"  were  made  without  adequate  consideration  and  with  intent 
to  hinder,  delay  and  defraud  the  appellee,  Cotzhausen  "  (p.  333), 
the  complaining  creditor,  but  the  judgment  of  the  Supreme 
Court  was  not  rested  upon  that  ground.  It  was  said  :  "  We 
have  already  seen  that  the  Circuit  Court  proceeded  upon  the 
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ground  that  the  conveyances,  bill  of  sale,  confession  of  judg- 
ment and  transfers  by  Alex.  White,  Jr.,  were  made  without 
adequate  consideration  and  with  intent  to  hinder,  delay,  and 
defraud  the  appellee.  Upon  these  grounds  it  gave  him  a 
prior  right  in  the  disposition  of  the  property.  We  are  not 
able  to  assent  to  this  determination  of  the  rights  of  the  parties ; 
for  the  mother,  sisters  and  brother  of  Alex.  White,  Jr.,  were 
his  creditors,  and,  so  far  as  the  record  discloses,  they  only 
sought  to  obtain  a  preference  over  other  creditors."  (Page  344.) 

The  reference  to  White  v.  Cotzhausen  must  not  be  taken 
as  an  indication  of  approval,  nor  this  cautionary  remark  as  an 
intimation  that  we  disapprove  of  the  doctrine  that  when  an 
insolvent,  without  making  a  general  assignment,  transfers  his 
entire  estate  to  favored  creditors  by  several  instruments,  it  U 
a  violation  of  the  section,  but  the  case  is  instructive  in  its 
reasoning,  and  shows  the  trend  of  courts  when  called  upon  to 
consider  like  statutes.  In  this  state  the  Supreme  Court 
{Stein  v.  Levy,  55  Hun,  381),  one  judge  dissenting,  has 
declined  to  follow  the  doctrine  of  the  case  cited  to  its  logical 
conclusion.  In  Pennsylvania  it  has  been  held  {Lake  Shore 
Banking  Co.  v.  Fuller •,  110  Penn.  St.  156),  that  a  confession 
of  judgment  to  a  hona  fide  creditor  by  an  insolvent,  on  the 
eve  of  making  a  general  assignment  for  the  benefit  of  credit- 
ors, is  not  a  violation  of  the  statute  which  forbids  preferences 
in  assignments;  but  in  most  of  the  states  the  construction 
which  we  have  indicated  prevails. 

Thus  far  this  case  has  been  considered  upon  the  theory  that 
the  appellant  had  no  knowledge  when  he  took  his  confession 
of  judgment  that  his  confessors  contemplated  making  a  general 
assignment,  and  we  think  it  might  well  be  decided  upon  that 
theory.  But  it  is  urged  by  some  of  our  brethren  that  there 
being  no  express  finding  of  fact  that  the  appellant  knew  that 
the  judgment  debtors  intended  to  make  an  assignment  when 
the  confession  was  taken  that  his  judgment  should  not  be  set 
aside,  but  allowed  to  stand  as  a  valid  preference  to  the  extent 
of  one-third  of  the  estate  of  the  assignors.  We  think  a  suffi- 
cient answer  to  this  suggestion  is  that  the  appellant  makes  no 
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such  claim,  but  from  the  first  to  the  last  he  has  planted  him- 
self upon  the  ground  that  in  the  absence  of  an  explicit  finding 
that  he  knew  that  a  general  assignment  was  intended,  he  is 
entitled  to  sustain  his  judgment  and  retain  the  whole  sum  col- 
lected thereby.  N©  such  question  was  raised  at  Special  Term, 
at  the  General  Term,  nor  is  it  suggested  in  his  brief  on  this 
appeal. 

There  is  a  further  answer  to  this  position  :  As  before  stated, 
the  record  before  us  contains  none  of  the  evidence.  "  Where 
the  evidence  given  on  a  trial  is  not  contained  in  the  case  on 
appeal  to  this  court  it  must  be  assumed  that  the  facts  proved 
were  sufficient  to  sustain  the  findings,  and  also  to  sustain  any 
additional  findings  required  to  support  the  conclusions  of  law 
not  in  conflict  with  the  affirmative  facts  found."  (Gardiner 
v.  Schawl,  110  K  Y.  650;  Murray  v.  Marshall,  94  id.  611, 
617 ;  Reese  v.  Boese,  Id.  623 ;  Kellogg  v.  Thompson,  66  id. 
88  ;  First  Nat  Bank  v.  Wood,  45  Him,  413  ;  Bond  v.  Bond, 
51  id.  507.) 

An  assumption  that  George  E.  Varrelmann  knew  that  the 
judgment  debtors  contemplated  a  general  assignment  is  not  in 
conflict  with  any  of  the  affirmative  facts  found,  nor  is  it  in 
conflict  with  any  facts  which  the  court  refused  to  find.  The 
record  does  not  disclose  that  the  court  refused  to  find  any 
facts  which  were  requested  by  either  party.  As  before  stated, 
the  court  found  as  facts  that  "  said  confession  of  judgment 
and  the  execution  and  levy  which  followed  were  made  in 
fraud  of  said  general  assignment."  The  judgment  by  confes- 
sion was  the  joint  act  of  the  judgment  debtors  and  of  the 
judgment  creditor,  which  is  found  to  have  been  made  in  fraud 
of  the  assignment.  Issuing  the  execution,  causing  a  levy  and 
sale  to  be  made,  were  the  individual  acts  of  George  E.  Varrel- 
mann, which  the  court  found  were  in  fraud  of  the  assignment. 
These  facts  so  expressly  found  with  the  other  significant  facts 
found  and  admitted  by  the  answers,  to  wit :  The  relationship 
existing  between  the  parties,  that  the  assignment,  the  confes- 
sion of  judgment,  and  the  issuing  of  the  execution  and  levy 
thereunder,  were  concurrent  acts  performed  on  the  same  after- 
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noon  taken  in  connection  with  the  knowledge  of  Varrelmann 
that  his  judgment,  execution  and  levy  would  absorb  much 
more  than  one-third  of  the  assets  of  the  firm,  seem  to  us  to 
require  this  court,  under  the  rule  laid  down,  to  infer  in  support 
of  this  judgment,  which  is  so  apparently  an  equitable  one, 
that  George  £.  Varrelmann  knew  when  he  took  his  judg- 
ment and  made  his  levy  that  his  son  and  the  partner  of  his 
son  then  contemplated  making  a  general  assignment.  If  he 
was  not  aware  of  their  purpose,  it  is  quite  singular  that  the 
steps  which  he  took  were  so  timely  and  happily  taken  as  to 
accomplish  the  absorption  of  the  entire  assets  of  the  assignors. 
We  think  these  various  proceedings  were  not  the  result  of 
accident,  but  of  design.  This  judgment  confessed  in  fraud  of 
the  assignment  cannot  be  regarded  as  part  of  it,  for  both  par- 
ties to  the  judgment  say  it  was  not  so  intended,  but  if  it  could 
be,  may  be  cut  down  by  any  act  of  the  assignors  which  would 
invalidate  a  general  assignment,  and  the  fraud  of  the  assignors, 
though  not  participated  in  by  those  benefited,  avoids  a  general 
assignment.  (Zoos  v.  Wilkinson,  110  X.  Y.  195.) 
The  judgment  should  be  affirmed,  with  costs. 

Bradley,  Haight  and  Brown,  JJ.  (dissenting).  We  are 
unable  to  concur  with  the  majority  of  the  court  The  record 
does  not  contain  the  evidence.  And  the  facts  found  do  not 
warrant  the  conclusion  that  the  appellant  took  the  judgment 
by  confession  otherwise  than  in  good  faith  for  a  valid  debt 
and  without  any  knowledge  or  information  that  the  debtors 
contemplated  making  an  assignment  for  the  benefit  of  their 
creditors. 

In  that  view  no  reason  appears  to  us  for  setting  aside  the 
judgment ;  and  it  is  the  right  of  the  creditor  to  retain  it,  as  it 
was  to  take  it  pursuant  to  the  statute  providing  for  that  method 
of  taking  judgments.  But  inasmuch  as  the  confession  of  it 
was  made  by  the  judgment  debtors  in  contemplation  on  their 
part  of  the  general  assignment  which  was  soon  after  made  by 
them,  and  treating  it  as  part  of  the  scheme  or  transaction 
of  their  assignment  so  far  as  they  were  concerned,  the  sale  on 
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the  execution  of  the  judgment  was  properly  set  aside  and 
direction  given  for  the  payment  of  the  proceeds  of  the  sale  to 
the  assignee  for  distribution  in  execution  of  his  trust.  In 
that  view  the  creditor  taking  the  judgment  should  not  be 
denied  entirely  the  benefit  of  the  preference  which  it  and  the 
levy  of  his  execution  apparently  gave  him,  but  he  should  at 
least  be  treated  as  a  preferred  creditor,  and  the  amount  of  one- 
third  of  the  estate  of  the  assignors  left  after  making  the 
deduction  directed  by  the  statute  should,  treating  him  as  such, 
be  applied  pro  rata  amongst  the  preferred  creditors  as  their 
rights  in  that  respect  may  appear.  Otherwise,  his  means  as 
such  judgment  creditor  to  realize  anything  upon  his  debt 
may  be  entirely  defeated.  And  the  rule  adopted  that  the 
judgment  in  such  case  be  set  aside  may  well  have  the  effect  to 
discourage  the  taking  of  judgments  by  confession  as  perchaufe 
it  may  be  followed  by  a  general  assignment  of  a  debtor  making 
such  confession.  It  would  seem  to  us  in  such  case  more  in 
accordance  with  principle  to  set  aside  the  assignment  as  well 
as  the  judgment  confessed  rather  than  to  set  aside  the  latter 
and  permit  the  former  to  stand ;  and  such  discrimination 
against  the  judgment  creditor  cannot  properly  be  made  unless 
he  is  chargable  with  a  fraudulent  intent  as  against  the  creditors 
of  his  judgment  debtor  in  taking  his  judgment. 

Our  conclusion  is  that  unless  the  plaintiffs  stipulate  to 
modify  the  judgment  as  above  suggested  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event, 
and  in  case  they  do  so  stipulate  the  judgment  be  modified 
accordingly  without  costs. 

All  concur  with  Follett,  Ch.  J.,  except  Bradley,  Haight 
and  Brown,  JJ.,  dissenting. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  Charles  L.  Bingham,  as 
Receiver,  etc.,  as  a  Creditor  of  James  Faulkner,  Deceased, 
for  Authority  to  Mortgage,  Lease  or  Sell  the  Real  Estate  of 
the  Decedent  for  the  Payment  of  his  Debts. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  (§§  2750,  2751)  limit- 
ing the  time  within  which  proceedings  may  be  instituted  by  a  creditor 
for  the  disposition  of  the  real  estate  of  a  decedent  for  the  payment  of  his 
debts  to  three  years  after  letters  of  administration  were  first  duly 
granted,  but  providing  that  the  time  during  which  an  action  is  pending 
between  a  creditor  and  the  executor  or  administrator,  shall  not  be  part 
of  the  time  limited  "  for  presenting  a  petition  founded  upon  a  debt 
which  is  in  controversy  if  the  creditor  has,  before  the  expiration  of  the 
time,  himself  filed  *  *  *  a  notice  of  the  pendency  of  the  action,"  it 
is  not  requisite  that  the  petition  itself  should  state  that  it  is  founded 
upon  a  debt  which  was  in  controversy  in  the  action;  this  may  be  sup- 
plied by  proof. 

In  such  proceedings  it  appeared  that  the  debt  upon  which  it  was  founded 
was  the  subject-matter  of  an  action  between  the  creditor  and  the  execu- 
tor. No  evidence  was  given  that  the  cause  of  action  alleged  was  con- 
tested, save  proof  of  the  bringing  of  the  action,  and  that  it  had  been 
pending  six  months  at  the  time  of  filing  the  petition.  lit  Id,  the  reason- 
able presumption  was  that  the  claim  was  disputed,  and  so  the  proof  was 
sufficient  to  give  the  surrogate  jurisdiction. 

II.,  who  held  mortgages  executed  by  one  of  the  heirs  and  devisees  upon 
lands  specifically  devised  to  him  and  upon  his  interest  in  lands  forming 
part  of  the  residuary  estate,  was  not  named  in  the  petition  or  citation. 
Afterwards  upon  affidavit  of  the  petitioner  that  certain  persons,  not 
including  H.,  had  or  claimed  an  interest,  citations  were  issued  to  them 
and  also  to  H.  The  latter  appeared  and  filed  an  answer,  setting  forth 
objections  to  the  jurisdiction  of  the  surrogate  and  matters  upon  the 
merits.  After  the  close  of  the  proof  II.  submitted  propositions  to  the 
surrogate  with  requests  to  find  and  excepted  to  the  findings  made. 
JJdd,  that  by  his  appearance  and  taking  part  in  the  proceedings  II. 
became  a  party,  and  the  surrogate  acquired  jurisdiction  to  make  a 
decree  as  against  him. 

While  it  went*  appearance  or  consent  cannot  confer  upon  a  tribunal  juris- 
diction of  a  subject-matter  not  within  its  jurisdiction,  the  rule  is  other- 
wise as  to  jurisdiction  of  the  person. 

The  decedent  died  seized  of  certain  real  estate  which  was  described  in  the 
petition,  but  was  not  included  in  the  Un  wndens.  This  real  estate  was 
specifically  devised  and  was  not  covered  by  the  mortgage  held  by  H.  and 
he  had  no  opportunity  within  the  three  years  to  cause  or  suggest  that  it 
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be  charged  in  the  proceedings.  Held,  the  statute  contemplated  that  all 
the  real  estate  should  be  charged,  save  as  excepted  (§§  2750,  2751) ;  and 
that  II.  was  entitled  to  a  direction  in  the  decree  that  the  specifically 
devised  real  property,  described  in  the  lis  pendens,  should  be  charged  for 
only  the  same  proportionate  amount  of  the  deficiency  appearing  on  the 
sale  of  the  residuary  lands,  with  which  it  would  have  been  charged  had 
the  omitted  lands  been  included. 

The  rights  of  creditors  to  the  payment  of  their  debts  out  of  the  proceeds 
of  the  real  estate  of  a  testator,  in  the  absence  of  proof  of  ladies  on 
their  part,  may  not  be  denied  because  of  the  fact  that  the  executor  has 
squandered  the  personal  property  which  came  to  his  hands. 

It  appeared  that  in  an  action  brought  by  the  People,  on  the  relation  of 
the  surrogate  as  such,  against  the  decedent  and  others,  judgment 
had  been  rendered  against  the  defendants ;  a  claim  founded  on  this  judg- 
ment was  presented  in  these  proceedings ;  this  was  rejected  by  the  sur- 
rogate as  not  n  lien  upon  the  real  estate  for  the  reason  that  no  lis  pendent 
had  been  filed  in  the  action.  It  did  not  appear  what  was  the  purpose  of 
that  action.  Held,  that  it  could  not  be  assumed  from  the  title  that  the 
surrogate  had  any  personal  interest  in  the  judgment  and  while,  if  when 
the  claim  thereon  was  presented  the  objection  had  been  taken,  the 
question  would  have  arisen  whether  the  relation  of  the  surrogate  to  it 
was  such  as  to  disqualify  him  from  ad  judicating  upon  it,  as  the  question 
was  not  presented  and  the  claim  was  rejected,  it  did  not  affect  the 
validity  of  the  decree  in  proceedings  which  were  not  founded  upon  the 
debt  represented  by  the  judgment. 

It  sums  that  where  a  disputed  claim  against  a  decedent's  estate  has  been 
referred  under  the  statute  (2  II.  S.  88,  §  36,  as  amended  by  chap.  261, 
Laws  of  1859),  the  claimant  is  entitled  to  file  a  Us  pendant  under  said 
provision  of  the  Code,  and  so  to  acquire  a  lien  upon  the  decedent's  real 
estate.  Although  the  method  so  provided  for  determining  the  controversy 
arising  upon  the  claim  is  a  special  proceeding,  and  the  said  provision  of 
the  Code,  by  its  terms,  relates  only  to  an  action,  yet  as  the  statute  pro- 
vides that  the  same  proceeding  shah  be  had  upon  such  a  reference,  **as 
if  the  reference  had  been  in  an  action,"  and  that  the  judgment  therein 
"shall  be  valid  and  effectual,"  as  if  rendered  in  an  action  (2  R.  S.  89, 
§  37),  the  intent  was  to  give  it  the  benefit  of  the  practice  pertaining  to 
actions  so  far  as  practically  applicable. 

The  claim  upon  which  the  proceedings  for  the  sale  of  the  decedent's  real 
estate  was  based,  was  an  assessment  upon  the  shareholders  of  a.national 
bank,  of  which  the  decedent  was  one;  he  was  at  the  time  of  his  decease 
the  owner  of  certain  shares  therein,  and  he  held  certain  other  shares 
which  came  to  him  from  a  son  who  died  intestate,  leaving  his  father 
his  only  next  of  kin;  F.,  the  father,  with  another,  took  out  letters  of 
administration;  F.  took  possession  of  the  shares  and  voted  upon  them 
with, his  other  shares,  and  received  the  dividends  thereon;  he  never  made 
Sickeus— Vol.  LXXXIL        38 
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any  judicial  settlement  of  his  accounts  as  administrator,  nor  was  the  stock 
of  his  son  transferred  to  him  on  the  books  of  the  bank.  Held,  that  the 
assessment  upon  said  stock  was  properly  rejected  as  a  claim  against  the 
estate  of  F. ;  that  while  the  residuary  interest  in  the  stock  after  payment 
of  the  debts  of  his  intestate  belonged  to  him,  while  he  held  the  relation 
of  administrator,  which  could  only  be  terminated  through  a  judicial 
settlement  of  his  accounts,  he  could  not  be  treated  as  having  the  legal 
title  to  the  stock  other  than  in  his  representative  capacity. 
The  will  of  F.  contained  an  express  direction  to  his  executors  to  pay  his 
debts;  he  gave  his  residuary  estate  to  his  heirs  and  next  of  kin  in  the 
same  proportion  as  if  he  had  died  intestate,  to  be  divided  between  and 
paid  them  in  cash  in  five  years  from  his  decease;  he  gave  to  his  executors 
power  to  sell  the  property  and  convert  it  into  money  and  make  the  dis- 
tribution. Held,  that  the  direction  as  to  payment  of  debts  did  not  make 
them  a  charge  upon  the  testator's  real  estate,  nor  was  there,  by  the  resid- 
uary clause,  a  conversion  of  the  realty  included  therein  into  personalty. 

(Argued  March  19,  1891;  decided  June  9,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  affirmed  a  decree 
of  the  surrogate  of  the  county  of  Livingston,  directing  a  sale 
of  lands  of  which  James  Faulkner,  died  seized,  for  the  pay- 
ment of  his  debts. 

The  First  National  Bank  of  Dansville,  N.  Y.,  having  been 
organized  pursuant  to  the  laws  of  the  United  States,  and,  after 
having  carried  on  its  business  for  many  years,  became  insolvent, 
and  Charles  L.  Bingham  was,  by  the  comptroller  of  currency 
of  the  United  States,  duly  appointed  receiver  of  the  bank  in 
September,  1887,  and  entered  upon  the  performance  of  his 
duties  as  such.  The  comptroller  of  the  currency  made  an 
assessment  of  100  per  cent  of  the  amount  of  capital  stock  of 
the  bank  upon  its  shareholders.  James  Faulkner,  who  died  in 
October,  1884,  was,  at  the  time  of  his  decease,  the  owner  of 
290  shares  of  the  stock  of  §100  each,  and  held  fifty  more 
shares  which  came  to  him  from  his  son,  Samuel  D.  Faulkner, 
who  died  intestate  in  1878,  and  of  whom  the  father  was  the 
only  heir  and  next  of  kin,  and  with  Henry  J.  Faulkner  took 
letters   of    administration  of    liis  estate.     James   Faulkner, 
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deceased,  by  his  will  nominated  James  Faulkner,  Jr.,  Lester 
B.  Faulkner  and  another  as  executors.  On  April  25,  1885, 
the  will  was  admitted  to  probate  and  letters  testamentary 
issued  to  James  Faulkner,  Jr.  His  letters  were  revoked  in 
October,  1887,  and  in  December  following  letters  were  issued 
to  Lester  B.  Faulkner.  Before  the  expiration  of  three  years 
from  the  time  those  first  letters  were  issued,  Bingham,  as 
receiver,  brought  an  action  against  the  executor  to  recover 
such  assessment  made  by  the  comptroller  of  the  currency  upon 
the  stock  of  the  bank  belonging  to  the  estate  of  the  testator, 
and  within  that  time  caused  to  be  filed  in  the  offices  of  the 
clerk$  of  Livingston  and  Allegany  counties  notices  of  the 
pendency  of  the  action.  The  petition  by  which  this  proceed- 
ing was  instituted  was  filed  July  9,  1888.  Charles  J.  Bissell 
and  Christiana  Smith,  respectively,  came  in  as  creditors  of  the 
testator  and  established  their  claims. 

The  surrogate  determined  that  the  estate  of  the  decedent 
was  indebted  to  the  receiver,  $29,000,  to  Bissell,  $620.65,  and 
to  Smith,  $2,900 ;  and  that  the  petitioner  was  entitled  to  a 
decree.     It  was  entered  accordingly. 

Other  facts  appear  in  the  opinion. 

W.  A.  Sutherland  for  Hyland,  appellant.  Proceedings  in 
Surrogate's  Court  to  sell  real  estate  are  in  hostility  to  the  com- 
mon-law rights  of  the  owners  of  such  real  estate,  and  the  stat- 
ute conferring  such  right  must  be  strictly  followed.  (4  Kent's 
Comm.  419  ;  3  Black.  Comiii.  430 ;  In  re  Bellerfieim,  17  K  Y. 
S.  R.  13 ;  Atkins  v.  Kinnan,  7  Cow.  88 ;  In  re  G.  Bank,  39 
Hun,  181 ;  Sedg.  on  Stat.  Const.  300,  382 ;  Elwood  v.  North- 
rup,  8  X.  Y.  S.  R.  687.)  The  Surrogate's  Court  failed  to 
acquire  jurisdiction  of  these  proceedings,  because  the  petition 
was  not  filed  within  three  years  after  letters  were  first  duly 
granted  upon  the  estate,  and  the  time  was  not  extended  by 
proper  lis  pendens.  (Code  Civ.  Pro.  §  2750.)  It  was  neces- 
sary for  the  petitioner  to  show  affirmatively  that  his  petition 
was  filed  within  three  years  after  the  granting  of  letters,  or 
that  his  time  had  been  extended  by  lis  pendens.     (Slocu?n  v. 
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English,  62  N.  Y.  494.)  There  was  nothing  before  the  surro- 
gate to  show  that  his  jurisdiction  to  entertain  these  proceed, 
ings  was  extended  beyond  three  years  by  the  filing  of  proper 
lis  pendens.  (Code  Civ.  Pro.  §§  191,  2751 ;  Brown  v. 
Sigourney,  72  N.  Y.  122;  Jtoosevelt  v.  Zinkert,  67  id.  448; 
King  v.  Galvin,  62  id.  238;  Davidson  v.  Alfaro,  80  id.  660; 
Knapp  v.  Deyo,  108  id.  518 ;  Campbell  v.  Mandeville,  110 
id.  628.)  The  petitioner  is  not  aided  by  introducing  in  evi- 
dence before  the  surrogate  a  copy  of  the  lis  pendens.  (Code 
Civ.  Pro.  §§  2516,  2750.)  The  Surrogate's  Court  failed  to 
acquire  jurisdiction  to  oust  George  Ilyland  because  he  was  not 
named  in  any  petition.  (Code  Civ.  Pro.  §§  2516,  2517,  2750, 
2752,  2759  ;  Ijimbert  v.  Craft,  98  K  Y.  342.)  The  surrogate 
failed  to  obtain  jurisdiction  to  entertain  these  proceedings, 
because  the  petition  failed  to  comply  with  section  2752  of  the 
Code  and  because  the  decree  could  not  comply  with  section 
2763.  (Mead  v.  Sherwood,  4  Redf.  352 ;  Dennis  v.  Jonts, 
1  Dem.  80;  O' Grady  v.  O' Grady,  28  K  Y.  S.  E.  903; 
Kendan  v.  Washburn,  14  How.  3S0.)  One  of  the  facts  which 
must  be  found  to  give  a  surrogate  power  to  sell  real  estate  is, 
by  subdivision  5,  section  2759,  that  all  of  the  personalty  of 
the  decedent  must  have  been  previously  applied  to  the  pay- 
ment of  his  debts ;  or  else  that  the  executors  have  proceeded 
with  diligence  in  converting  the  personal  property  into  money, 
and  have  applied  it,  when  so  converted,  to  the  payment  of 
those  debts,  and  that  the  amount  so  applied  was  insufficient  for 
the  payment  of  the  same.  (Code  Civ.  Pro.  §  2545 ;  In  re 
Iloyt,  5  Dem.  284 ;  Ilartwell  v.  Me  Master,  4  Eedf .  389 ;  Budger 
v.  Swain,  3  id.  487;  Moore  v.  Moore,  14  Barb.  27-30;  Cor- 
win  v.  Merritt,  3  id.  341 ;  Skid  more  v.  liotnaine,  2  Bradf. 
122.)  The  surrogate  was  forbidden,  by  section  2759,  subdi- 
vision 5,  from  making  the  decree,  because  the  interest  of  the 
decedent  in  the  personal  property  of  Sweet,  Faulkner  &  Com- 
pany has  not  been  applied  to  the  payment  of  his  debts.  (Code 
Civ.  Pro.  §  2759,  subd.  5  ;  Rogers  v.  Rogers,  1  Paige,  188, 190.) 
The  surrogate  failed  to  obtain  jurisdiction  to  proceed  with  the 
hearing  of  the  case,  because  on  the  return  day  of  the  citation 
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he  did  not  have  proof  before  him  of  the  service  thereof  upon 
the  parties  named  therein.  (Doolittle  v.  Ward,  5  Johns.  359.) 
The  surrogate  was  personally  disqualified  from  making  the 
order,  and  the  decree  entered  is  void  for  want  of  authority  in 
the  surrogate  himself.  (Converse  v.  Mc Arthur,  7  Barb.  41(J ; 
Oakley  v.  Aspimoall,  3  N.  Y.  547 ;  Baldwin  v.  McArthur, 
17  Barb.  414.)  The  debts  of  the  respondents,  Christiana 
Smith  and  Charles  J.  Bissell,  cannot  be  paid  out  of  the  avails 
of  the  sale  of  the  real  estate.  (Code  Civ.  Pro.  §  2750 ;  Derate 
v.  Denize,  41  Hun,  9 ;  Mowrey  v.  Peet,  88  K".  Y.  45.) 

Chas.  J.  Bissell  for  Bingham,  as  receiver,  appellant  and 
respondent.  The  proceedings  had  herein  are  in  conformity 
with  the  statute,  and  the  surrogate  acquired  jurisdiction. 
(Code  Civ.  Pro.  §§  2751,  2752,  2753,  2754,  2755 ;  Sheldon  v. 
Wright,  7  Barb.  39-48 ;  5  K  Y.  497 ;  In  re  G.  Bank,  39 
Hun,  181 ;  People  ex  rel  v.  Faulkner,  28  K  Y.  S.  E.  52.) 
The  wilful  devastavit  of  an  executor  does  not  exempt  the  real 
property  belonging  to  a  solvent  estate  from  the  payment  of 
debts.  (Barrett  v.  Kincaid,  2  Lans.  320  ;  Tucker  v.  Tucker, 
4  Abb.  Ct.  App.  Dec.  428.)  It  is  not  necessary  that  all  of 
the  personal  estate  in  the  hands  of  the  executor  should  be 
actually  applied  to  the  payment  of  debts  as  a  condition  pre- 
cedent to  the  right  to  institute  these  proceedings.  (Code  Civ. 
Pro.  §  2759.)  The  debts  of  the  decedent  are  not  expressly 
charged  by  the  will  upon  his  real  property.  (Hamilton  v. 
Smithy  110  N.  Y.  159.)  The  real  property  sought  to  be  dis- 
posed of  in  this  proceeding  was  not  devised  expressly  charged 
with  the  payment  of  debts,  and  is  not  subject  to  a  valid  power 
of  sale  for  the  payment  of  debts.  (Pom.  Eq.  Juris.  §§  1170, 
1171;  Canfleldv.  Crandall,  4Dem.  111.)  The  real  property 
embraced  within  the  residuary  clause  was  not  converted  into 
personalty  by  the  direction  to  sell.  (Osgoodby  v.  Osgoodby, 
115  N.  Y.  209  ;  Pom.  Eq.  Juris.  §  1166 ;  Franks  v.  BoUans, 
L.  R.  [3  Ch.  Div.]  717,  718;  Parker  v.  Linden,  113  N.  Y. 
28 ;  Gowrley  v.  Campbell,  66  id.  169  ;  Chitty  v.  Parker,  7 
Ves.  271 ;  Chamberlain  v.  Taylor,  105  N.  Y.  186 ;  Prentice 
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v.  Jansen,  79  id.  478;  Armstrong  v.  McKehry,  104  id.  179.) 
The  surrogate  erred  in  refusing  to  allow  the  claim  of  the  peti- 
tioner upon  the  assessment  upon  the  $5,000  of  stock  inherited 
by  James  Faulkner  from  Samuel  D.  Faulkner.  (2  R  S.  [7th 
ed.]  2300,  §  39 ;  Erwin  v.  Loper,  43  K  Y.  521 ;  Eedfield  on 
Wills  [3d  ed.]  133 ;  Clarke  v.  Tufts,  5  Pick.  337 ;  JlaU  v. 
Hall,  27  Miss.  458 ;  Cooper  v.  Cooper,  L.  E.  [7  H.  L.]  53.) 

Joseph  W.  Taylor  for  Chrisfield  and  others,  appellant  and 
respondents.  The  interest  in  the  property  of  Sweet,  Faulk- 
ner &  Company  is,  by  the  will  of  the  testator,  exonerated  from 
liability  for  his  debts  until  all  other  property  is  first  exhausted. 
(Bogart  v.  Hertell,  4  Hill,  492 ;  Waldron  v.  SchUng,  13  N. 
Y.  S.  R  401 ;  Mott  v.  Ackerman,  92  N.  Y.  539 ;  Boss  v. 
Roberts,  2  Hun,  90 ;  Boughton  v.  Thomas,  46  id.  6 ;  Dodge 
v.  Pond,  23  K  Y.  69 ;  Power  v.  Cassidy,  79  id.  604 ;  Lent 
v.  Howard,  89  id.  69 ;  Hood  v.  Hood,  85  id.  561 ;  Everett  v. 
Everett,  29  id.  39  ;  Spraker  v.  Van  Alstyne,  18  Wend.  208, 
209 ;  Heermans  v.  Robertson,  64  K".  Y.  332-344 ;  Hoes  v. 
Van  Hoesen,  1  id.  122  ;  Kelseyv.  Western,  2  id.  507  ;  Mensch 
v.  Mensch,  2  Lans.  236  ;  3  Jarman  on  Wills,  491-526 ;  Green 
v.  Green,  4  Mad.  148  ;  Mitchell  v.  Mitchell,  5  id.  72  ;  Rhodes 
v.  Rudge,  1  Sim.  85  ;  Walker  v.  Jackson,  2  Atk.  624  ;  Ton  v. 
AshUyn,  6  Jur.'  [K  S.]  879 ;  Morrow  v.  Bush,  1  Cox,  185 ; 
Young  v.  Young,  26  Beav.  522;  Powell  v.  Riley,  L.  R  [12 
Eq.]  175;  Code  Civ.  Pro.  §§  1837-1860;  O.  F.  &  I).  Co.  v. 
Price,  87  N.  Y.  542.)  If  the  interest  in  the  assets  of  Sweet, 
Faulkner  &  Company  is  not  exempt  from  debts  to  the  extent 
hereinabove  claimed,  then  its  liability  is  co-extensive  with  the 
specifically  devised  real  estate  and  can  be  called  upon  to  con- 
tribute only  after  the  proceeds  of  the  sale  of  the  residuary 
lands  are  first  applied.  (2  Redf .  on  Wills,  132 ;  Code  Civ. 
Pro.  §  992 ;  3  Eedf.  on  Wills  [3d  ed.]  369 ;  3  Jarman  on 
Wills ;  Long  v.  Short,  1  P.  Wms.  402 ;  Silk  v.  Pryme,  1 
Dick,  384  ;  Tombs  v.  Roch,  2  Collyer,  490 ;  Gervis  v.  Gervis, 
14  Sim.  654 ;  Dugdale  v.  Dugdale,  L.  R  [14  Eq.  Div.]  234; 
Cryder^s  Appeal,  11  Penn.  St  72 ;  Loomis  Appeal,  10  id. 
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387 ;  HaUoweWs  Estate,  23  id.  223  ;  Chase  v.  Lockerman,  11 
G.  &  J.  185  ;  Addison  v.  Addison,  44  Md.  201-203  ;  Far- 
num  v.  Bascom,  122  Mass.  286.)  That  part  of  decedent's 
property  consisting  of  his  interest  in  the  firm  of  Sweet, 
Faulkner  &  Company  is  not  now  liable  for  any  of  Samuel  D. 
Faulkner's  debts,  including  the  claim  of  the  receiver  here 
under  the  comptroller's  assessment,  as  against  the  adminis- 
trator of  Samuel  D.  Faulkner.  (Erwvn  v.  Loper,  43  N".  Y.  521 ; 
Clark  v.  Tufts,  5  Pick.  337 ;  Hall  v.  Hall,  27  Miss.  458 ; 
Cooper  v.  Cooper,  L.  R.  [7  H.  L.]  53 ;  Withers  v.  Sowles,  32 
Fed.  Eep.  130.) 

C.  W.  Stevens  for  Christiana  Smith,  respondent.  No  objec- 
tion to  any  allowance  by  the  decree  of  the  Surrogate's  Court 
can  be  raised  on  this  appeal,  the  appellants  having  waived  all 
objections  thereto.  (O'Neil  v.  N.  Y.  C.  li.  B.  Co.,  15  N.  Y. 
584  ;  Salisbury  Case,  87  id.  584.)  The  notice  of  appeal  from 
the  decree  of  the  surrogate  to  the  General  Term  is  insufficient 
to  raise  any  question  in  this  court.  (Code  Civ.  Pro.  §  2576 ; 
Berger  v.  Berger,  111  N".  Y.  523;  In  re  McGraw,  45  Hun, 
354.)  The  appellant,  George  Hyland,  has  waived  the  right  to 
challenge  the  jurisdiction  of  the  Surrogate's  Court  in  the  pro- 
ceedings herein  for  the  sale  of  real  estate.  (Code  Civ.  Pro. 
§§  2474,  2586.)  The  facts  set  forth  in  the  petition  are  suffi- 
cient to  give  the  Surrogate's  Court  jurisdiction.  {German 
Bank  Case,  39  Hun,  181 ;  Richmond  v.  Toole,  3  Lans.  244.) 
The  provisions  of  the  statute  which  limit  the  time  for  the 
petitioner  to  institute  proceedings  in  the  Surrogate's  Court  to 
three  years,  with  the  provision  for  extending  that  time  by 
filing  a  lis  pendens,  apply  only  to  the  creditor  who  institutes 
such  proceeding.  They  do  not  apply  to  a  creditor  who  comes 
in  after  such  proceedings  are  properly  brought  by  a  creditor 
entitled  to  do  so,  and  in  such  proceedings  share  in  the  proceeds 
with  all  other  creditors  having  valid  claims  against  the  estate. 
(Code  Civ.  Pro.  §S  2755,  2793 ;  Morgan  v.  Taylor,  24  N.  Y. 
S.  E.  60 ;  Paddock  v.  Kirkham,  102  N.  Y.  597 ;  Lambert 
Case,  98  id.  348.) 
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Bkadlky,  J.  The  testator,  James  Faulkner,  died  seized  of 
a  considerable  quantity  of  real  property,  some  of  which  he 
specifically  devised,  and  the  rest  of  it  came  within  the  residu- 
ary clause  of  his  will  by  which  he  gave  to  his  heirs  and  next 
of  kin  the  residue  of  his  estate,  to  be  divided  between  and  paid 
to  them  in  cash  in  five  years  from  his  decease,  and  gave  to  the 
executors  power  to  sell  and  convert  into  money  the  property 
and  make  the  distribution  there  directed.  In  July  and  August, 
1887,  James  Faulkner,  Jr.,  mortgaged  to  John  Hyland  lands 
specifically  devised  to  him  by  the  testator  and  situated  in  the 
county  of  Livingston,  to  secure  the  payment  in  the  aggregate 
of  forty  thousand  dollars.  This  was  done  by  three  mortgages ; 
and  by  another  made  in  August,  1887,  he  mortgaged  his  title 
and  interest  as  residuary  devisee  and  legatee  in  the  lands  cov- 
ered by  that  clause  to  John  Hyland  to  secure  the  payment  of 
the  further  sum  of  twenty  thousand  dollars.  These  mortgages 
were  soon  after  their  dates  recorded  in  the  clerk's  office  of 
Livingston  county.  They  were  assigned  to  George  Hyland 
and  the  assignments  recorded  in  April,  1888.  He  was  not 
named  in  the  petition,  and  for  that  reason,  as  well  as  others,  it 
is  urged  by  his  counsel  that  the  surrogate  acquired  and  had  no 
jurisdiction  to  entertain  the  proceeding  or  to  make  the  decree 
which  was  made.  It  is  true,  as  claimed,  that  the  proceeding 
is  dependent  upon  the  statute  for  its  support,  and  substantial 
compliance  writh  it  is  essential  to  jurisdiction.  This  proceed- 
ing was  not  commenced  within  three  years  after  letters  testa- 
mentary were  first  issued  to  the  executor  of  the  will  of  the 
testator.  This  is  the  time  within  which  it  is  provided  that  a 
creditor  of  a  decedent  may  present  his  petition  to  the  Surro- 
gate's Court,  praying  for  a  decree  directing  the  disposition  of 
the  decedent's  real  property  for  the  payment  of  his  debts. 
(Code  C.  Pro.  $  2750.)  But  the  time  during  which  an  action 
is  pending  in  a  court  of  record  between  a  creditor  and  an 
executor  or  administrator  of  the  estate,  is  not  a  part  of  the 
time  so  limited  "  for  presenting  a  petition  founded  upon  a  debt 
which  is  in  controversy  in  the  action ;  if  the  creditor  has 
before  the  expiration  of  the  time  so  limited,  filed,  in  the  clerk's 
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office  of  the  county  where  the  real  property  is  situated,  a  notice 
of  the  pendency  of  the  action,  specifying  the  names  of  the 
parties,  the  object  of  the  action  *  *  *  containing  a 
description  of  the  property  in  that  county  to  be  affected 
thereby ;  and  stating  that  it  will  be  held  as  security  for  any 
judgment  obtained  in  the  action."     (Id.  §  2751.) 

It  appears  by  the  petition  that  before  the  expiration  of  three 
years  from  the  time  letters  were  issued  to  James  Faulkner,  Jr., 
and  until  the  time  of  the  presentation  of  the  petition,  an 
action  brought  by  the  petitioner  as  receiver  of  the  First 
National  Bank  of  Dansville,  as  creditor,  against  the  executor 
of  the  will  of  the  testator  was  pending,  and  that  before  the 
expiration  of  such  three  years  the  plaintiff  duly  filed  a  notice 
of  the  pendency  of  the  action,  etc.  The  petition  did  not  state 
that  it  was  "  founded  upon  a  debt  which  was  in  controversy  in 
the  action ; "  and  f  Qr  that  reason  it  is  urged  that  the  surrogate 
took  no  jurisdiction  by  it  to  proceed  in  the  matter.  While  it 
is  essential  that  the  petition  be  founded  upon  such  debt  to 
relieve  the  proceeding  from  the  limiting  provision  of  section 
2750,  the  statute  does  not  in  terms  require  that  the  fact  should 
appear  in  the  petition ;  but  does  provide  what  it  shall  set  forth. 
(§  2752.) 

It  would,  therefore,  seem  that  such  requirement  was  effectu- 
ally suppliable  by  proof.  And  the  fact  that  the  Us  pendent 
was  filed,  etc.,  in  compliance  with  the  statute,  was  proved.  It 
appeared  that  the  debt  upon  which  the  petition  was  founded 
was  the  subject-matter  of  the  action,  but  there  was  no  evidence 
other  than  the  inference  derivable  from  the  fact  that  the  action 
had  been  brought  and  wTas  pending  that  the  cause  of  action 
alleged  was  contested.  The  action  had  been  pending  about 
six  months  at  the  time  of  filing  the  petition ;  and  in  view  of 
its  commencement  and  such  pendency,  the  reasonable  presump- 
tion is  that  the  claim  made  by  the  receiver  was  disputed,  and 
that  the  alleged  debt  was  in  controversy  in  the  action.  This 
question  was  not  raised  on  the  hearing,  nor  is  it  distinctly  pre- 
sented by  any  exception. 

Sickels— Vol.  LXXXII.        39 
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It  is  contended  in  behalf  of  George  Hyland  that  the  surro- 
gate acquired  no  jurisdiction  as  against  him,  because  he  was 
not  named  in  the  petition.  The  statute  upon  the  subject  pro- 
vides that  the  petition  must  set  forth,  "  as  nearly  as  the  peti- 
tioner can  upon  diligent  inquiry  ascertain  them,"  the  names  of 
all  the  heirs  and  devisees  of  the  decedent,  and  also  of  every 
other  person  claiming  under  them  or  either  of  them.  (Id. 
§  2752.)  And  that  a  decree  can  be  made  only  where  it  is 
established  to  the  satisfaction  of  the  surrogate  that  the  pro- 
ceedings have  been  in  conformity  to  the  statute.  (Id.  §  2759.) 
Neither  was  he  named  in  the  citation  issued  upon  the  filing  of 
the  petition.  The  proceedings  progressed,  and  thus  far  he 
could  not  have  been  prejudiced  by  them.  But  afterwards  an 
affidavit  of  the  petitioner  to  the  effect  that  certain  other  per- 
sons named,  not  including  Hyland,  had  or  claimed  to  have  a 
claim  or  lien  on  or  interest  in  the  premises  described  in  the 
petition,  was  filed  with  the  surrogate,  who  then  issued  citations 
to  such  persons  and  George  Hyland,  citing  them  to  appear 
and  show  cause  why  a  decree  should  not  be  made  directing 
the  disposition  of  the  property  of  testator  for  the  payment  of 
his  debts.  This  citation  was  served  upon  Hyland,  and  he 
appeared  and  filed  his  answer,  setting  forth  as  well  objections 
to  the  jurisdiction  of  the  surrogate  as  matters  upon  the  merits 
of  the  petition.  Thereupon  the  petitioner  and  the  other 
creditors  before  mentioned  repeated  the  introduction  of  the 
evidence  before  given ;  and  after  the  close  of  the  proofs 
Hyland  submitted  propositions  to  the  surrogate  with  request 
to  find  them,  and  excepted  to  findings  of  fact  and  conclusions 
of  law  as  found  by  him.  As  presented  by  the  record  there 
was  an  irregularity  in  not  having  any  proof  and  order  upon 
which  to  found  the  citation  issued  to  Hyland,  and  in  not  so 
amending  the  petition  as  in  that  manner  to  make  him  a  party 
to  it,  yet  by  his  appearance  generally  and  taking  part  in  the 
proceeding  he  became  a  party  to  it,  and  assuming  that  the 
surrogate  had  jurisdiction  of  it,  the  power  as  against  Hyland 
to  make  a  decree  was  as  effectual  as  if  he  had  originally  been 
made  a  party.     While  appearance  or  consent  cannot  confer 
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upon  a  tribunal  jurisdiction  of  a  subject-matter  not  within  it, 
the  rule  is  otherwise  as  to  the  jurisdiction  of  the  person.  In 
the  present  case  not  only  the  subject-matter  was  within  the 
jurisdiction  of  the  surrogate,  but  the  petition  contained  the 
elements  essential  to  its  support,  although  further  facts  were 
necessary  to  the  maintenance  of  the  proceeding,  and  so  far  as 
they  existed  were  available  for  such  purpose.  (Id.  §  2474.) 
The  statute  provides  that  the  petition  must  set  forth  as  nearly 
as  the  petitioner  can,  upon  diligent  inquiry  ascertain,  a  gen- 
eral description  of  the  decedent's  real  property,  and  interest  in 
real  property  within  the  state  (Id.  §  2752),  which  may  be  dis- 
posed of  in  the  order  prescribed  in  section  2763.  The  testator 
had  an  interest  in  what  was  known  as  the  "  Tolles  House," 
which  was  not  mentioned  in  the  petition ;  but  it  is  conceded 
that  the  petitioner  may  have  been  excused  for  that  omission, 
as  it  may  not  have  been  ascertained  upon  diligent  inquiry  by 
him.  But  the  testator  was  seized  of  a  farm  situated  in  the 
county  of  Steuben.  This  was  described  in  the  petition,  and 
not  included  in  the  lis  pendens,  and  for  that  reason  it  cannot 
be  disposed  of  for  the  payment  of  the  debts  of  the  testator  by 
direction  of  any  decree  of  the  surrogate,  since  three  years 
from  the  time  of  issuing  the  letters  testamentary  have  expired, 
and  had  at  the  time  of  tiling  the  petition.  This  real  property 
was  the  subject  of  specific  devise  by  the  will,  and  the  surrogate 
found  that  the  failure  by  lis  pendens  to  subject  that  land  to 
this  proceeding  was  not  excused  on  the  ground  that  it  could 
not  by  diligent  inquiry  have  been  ascertained  by  the  petitioner. 
While  that  omission  does  not  go  to  the  jurisdiction  of  the 
surrogate,  it  does  to  some  extent  prejudice  Hyland,  because 
that  land  is  not  covered  by  his  mortgages,  and  description  of 
the  property  which  they  did  cover  was  embraced  in  the  Us 
pendens  filed.  Nor  did  Hyland  have  any  opportunity  within 
the  three  years  to  cause  or  suggest  that  the  Steuben  land  be 
charged  by  this  proceeding.  The  statute  contemplates  that 
all  the  lands  of  a  decedent  ascertainable  by  diligent  inquiry 
of  the  petitioner,  shall  be  subjected  to  a  proceeding  having 
the  purpose  of  this  one,  although  in  a  proper  case  for  it  a  por- 
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tion  of  the  premises  may  be  released  from  the  lien.  (Id.  §  2751.) 
From  this  mistake  of  the  petitioning  creditor,  and  as  against 
him,  Hyland  should  have  been  relieved  by  direction  that  the 
specifically  devised  real  property  described  in  the  lis  pendens 
be  mortgaged  for  only  the  same  proportionate  amount  of  the 
deficiency  appearing  on  the  sale  of  the  residuary  lands,  with 
which  it  would  have  been  charged  if  the  Steuben  land  had 
not  been  omitted.     That  land  was  valued  at  $2,162.50. 

The  surrogate  found  that  there  came  into  the  hands  of 
James  Faulkner,  as  executor  of  the  will,  a  large  amount  of  per- 
sonal property,  which  could  have  been  applied  to  the  payment 
of  the  debts  of  the  decedent,  and  which  was  not  so  applied,  but 
was  converted  to  his  own  use  and  squandered  by  such  executor; 
and  that  "  the  total  value  of  the  personal  property  does  not 
exceed  five  thousand  dollars."  It  does  not  appear  what  was 
the  amount  of  such  property  left  by  the  testator,  but  it  is 
urged  that  the  amount  of  it,  whatever  it  was,  must  be  applied 
before  his  real  estate  can  lawfully  be  appropriated  to  the  pay- 
ment of  his  debts ;  and  that  the  conversion  and  waste  of  it  by 
an  irresponsible  executor  does  not  qualify  the  proposition,  and 
for  its  support  reference  is  made  to  the  statute  which  provides 
that  a  decree  directing  the  disposition  of  real  property  can  be 
made  only  where  after  due  examination  it  is  established  to  the 
satisfaction  of  the  surrogate  u  that  all  the  personal  property  of 
the  decedent  which  could  have  been  applied  to  the  decedent's 
debts  and  funeral  expenses  has  been  so  applied  ;  or  that  the 
executors  or  administrators  have  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  into  money,  and 
applying  it  to  the  payment  of  those  debts  and  funeral  expenses ; 
and  it  is  insufficient  for  the  payment  of  the  same,  as  established 
by  the  decree!"  (Id.  §  2759.)  Although  this  phraseology 
differs  from  that  of  the  former  statute  its  import  is  substan- 
tially the  same.  (2  R.  S.  102,  §  14 ;  L.  1837,  ch.  460,  §  41  ; 
4  Edm.  Sts.  494.)  The  necessity  of  treating  the  personal 
property  of  a  decedent  as  the  primary  fund  for  the  payment 
of  his  debts  and  the  application  of  it  to  that  purpose,  60  far  as 
it  can  with  reasonable  diligence  be  done,  before  resorting  to  his 
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real  property  was  then  and  now  is  the  statutory  requirement 
The  personal  property  of  the  decedent  was  insufficient  for  the 
payment  of  his  debts.  They  at  the  time  of  filing  the  petition 
amounted  to  upwards  of  thirty  thousand  dollars,  and  his  per- 
sonal estate  did  not  then  exceed  five  thousand  dollars.  And 
what  is  reasonable  diligence  within  the  contemplation  of  the 
statute  is  somewhat  dependent  upon  circumstances,  which  in 
this  instance  were  peculiar.  This  proceeding  was  taken  not 
by  the  personal  representatives  of  the  testator,  but  by  a  cred- 
itor or  the  representative  of  certain  creditors  and  solely  in 
their  interest.  The  debt  of  the  decedent  upon  which  it  was 
founded  was  developed  a  short  time  only,  before  the  expiration 
of  three  years  after  letters  testamentary  were  first  issued  upon 
his  will.  Whatever  of  the  personal  estate  then  remained  was 
not  in  a  situation  to  be  applied  on  the  debt,  and  the  inference 
was  permitted  that  in  view  of  such  situation  it  was  not  by  the 
-exercise  of  reasonable  diligence  available  for  application  to 
that  purpose  within  the  time  required  or  up  to  the  time  of 
filing  the  petition.  The  account  and  judicial  settlement  of  the 
temporary  administrator  (who  was  such  intermediate  the  revo- 
cation of  the  letters  to  James  Faulkner,  Jr.,  and  the  issue  of 
letters  to  Lester  B.  Faulkner  late  in  the  year  1887)  in  connec- 
tion with  other  evidence  on  the  subject  justified  the  conclusion 
of  the  surrogate  upon  the  question  now  under  consideration, 
that  a  case  was  presented  authorizing  the  proceeding  upon  the 
petition  and  a  decree  therein  directing  the  disposition  of  the 
real  property  for  the  payment  of  the  debts  of  the  decedent. 
{Moore  v.  Moore,  14  Barb.  27.)  And  the  question  whether  or 
not  the  creditors  were  chargeable,  by  way  of  reduction  of  the 
debts  of  the  decedent,  with  the  amount  of  the  personal  prop- 
erty left  by  him  and  which  was  appropriated  and  wasted  by  the 
executor,  we  think  was  properly  disposed  of  by  the  surrogate. 
There  was  no  question  of  laches  in  that  respect  on  the  part  of 
the  creditors  presented  for  consideration.  The  testator  volun- 
tarily selected  his  personal  representatives  to  take  and  admin- 
ister his  estate.  It  may  be  assumed  that  the  responsibility  of 
the  executor  was  personal  merely,  and  whatever  view  may  be 
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taken  in  cases  where  are  appointed  administrators  who  must 
secure  the  performance  of  their  duties  by  the  requisite  bond, 
there  is  no  reason  for  denial  of  the  right  of  creditors  to  the 
payment  of  their  debts  out  of  the  proceeds  of  the  real  estate 
of  a  testator  whose  executor  has  squandered  the  personal  prop- 
erty which  came  to  his  hands  as  such.  The  cases  upon  the 
subject  to  which  our  attention  has  been  called  do  not  aid  the 
appellant.  They  were  those  where  the  applications  to  sell  real 
estate  for  the  payment  of  debts  were  made  by  executors  or 
administrators,  or  wrhere  a  creditor  seeking  such  relief  was 
chargeable  with  extraordinary  delay  or  laches. 

At  the  time  of  the  death  of  Samuel  D.  Faulkner,  he  was 
member  of  the  firm  of  Sweet,  Faulkner  &  Co.,  owning  cer- 
tain patents  for  improvements  in  mowers  and  reapers  and 
engaged  in  the  business  of  manufacturing.  The  property  was 
both  real  and  personal,  and  the  interest  in  the  firm  of,  Samuel 
D.  Faulkner,  who  died  intestate,  was  three-eighths.  The  tes- 
tator was  his  sole  heir  and  next  of  kin ;  and  by  his  will  he  gave 
and  devised  his  interest  in  the  property  and  business  of  the 
firm  to  James  Faulkner,  Jr.,  free  from  any  control  of  his 
executor,  with  direction  to  receive  and  pay  the  net  income  of 
such  interest  to  certain  persons  named,  and  eventually  that 
distribution  of  the  property  or  its  proceeds  be  made  between 
persons  as  directed  by  the  will.  The  business  of  the  firm  was 
continued,  and  so  far  as  appears,  it  had  not  ceased  to  continue 
at  the  time  this  proceeding  was  instituted,  when  the  three- 
eighths  interest  in  the  assets  of  the  firm  had  the  value  of 
$15,000.  And  James  E.  Orisfield  having  been  appointed  as 
such,  then  was  testamentary  trustee  under  that  provision  of 
the  will.  While  he  insists  that  such  interest  in  the  property 
of  the  firm  of  Sweet,  Faulkner  &  Co.  is  by  the  will  exon- 
erated from  liability  for  the  debts  of  the  testator,  until  all  his 
other  property  is  exhausted,  it  is  contended  by  Hyland  that 
such  property  should  be  treated  as  personal  property  and  be 
applied  before  resort  is  had  to  the  real  estate  of  the  decedent 
for  the  payment  of  his  debts.  The  surrogate  found  that  such 
interest  of  the  testator  in  the  firm  assets  were  "  not  liable  for 
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the  payment  of  his  debts  until  after  all  the  lands  embraced  in 
residuary  clause  of  his  said  will  and  thereby  devised  are  first 
sold  and  applied."  No  exception  was  taken  to  this  finding  by 
any  party  other  than  Crisfield,  and  the  portion  of  the  decree 
entered  in  conformity  to  such  findings,  by  which  the  firm 
assets  belonging  to  the  estate  are  put  on  the  same  footing  as  the 
specifically  devised  lands,  is  not  by  his  notice  of  appeal  made 
the  subject  of  review  by  him.  That  question,  therefore, 
requires  no  further  consideration. 

It  is  also  urged  that  the  surrogate  was  personally  disqualified 
to  entertain  the  proceedings  and  make  the  decree  because  an 
action  entitled,  "  The  People  of  the  State  of  New  York  ex 
rel.  Edwin  A.  Nash,  as  Surrogate,  etc.,  v.  James  Faulkner  and 
Henry  Faulkner,  survivors  of  Samuel  D.  Faulkner,  deceased," 
had  been  brought,  tried  and  a  recovery  in  it  had  against  the 
defendants  for  upwards  of  $3,000.  The  claim  founded  on  the 
judgment  was  presented  in  this  proceeding,  in  behalf  of  the 
People  by  their  attorney,  against  the  estate  and  was  rejected 
by  the  surrogate  as  not  a  lien  upon  the  real  property  for  the 
reason  that  no  lis  pendens  had  been  filed  in  the  action.  The 
judgment-roll  was  put  in  evidence,  but  is  not  set  out  in  the 
record.  The  purpose  of  the  action  does  not  appear.  It  cannot, 
therefore,  in  view  of  its  title,  be  assumed  that  the  surrogate 
had  any  personal  interest  in  it  or  had  any  relation  to  it  which 
would  make  the  question  raised  for  the  first  time  on  review 
available.  The  rule  would  be  otherwise  if  the  case  came 
within  the  statute,  declaratory  of  the  common  law,  that  no 
judge  can  sit  in  a  cause  in  which  he  is  a  party  or  in  which  he 
is  interested,  or  in  which  he  would  be  excluded  from  being  a 
juror  by  reason  of  consanguinity  or  affinity  to  either  of  the 
parties.  (2  K.  S.  275,  $  2.)  In  such  case  his  disqualification 
to  sit  as  judge  cannot  be  waived  so  as  to  deny  the  right  of  a 
party  to  cause  judgment  to  be  vacated  as  void.  {Oakley  v. 
AspimvallyS  N.  Y.  547;  Converse  v.  Me  Arthur,  17  Barb. 
410  ;  Baldwin  v.  Mc Arthur,  Id.  414.)  This  proceeding  was 
not  founded  upon  the  debt  represented  by  that  judgment,  nor 
affected  by  its  existence.     And  when   it  was  presented,  if 
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objection  had  been  taken,  the  question  would  have  arisen 
whether  the  relation  of  the  surrogate  to  it  was  such  as  to  dis- 
quilify  him  to  adjudicate  upon  it  as  an  asserted  claim  against 
the  estate  of  the  decedent.  But  no  question  being  raised  at 
the  hearing  and  the  claim  having  been  rejected,  there  is  now 
no  opportunity  to  effectually  assert  that  the  officer  was  dis- 
qualified to  entertain  the  proceeding  to  its  determination  and 
that  the  decree  is  void.  That  question  does  not  necessarily 
depend  upon  the  fact  whether  or  not  he  could  lawfully  adju- 
dicate in  the  proceeding  upon  the  claim  represented  by  the 
judgment.  The  part  which  it  did  have  in  the  proceeding  was 
incidental  merely  and  now  justifies  no  interruption  to  the 
result  of  its  main  purpose  represented  by  the  decree. 

It  is  now  confended  that  the  claim  of  Christiana  Smith  was 
improperly  allowed  by  the  decree  as  a  charge  upon  the  real 
property  of  the  decedent,  as  it  was  not  the  subject  of  an  action, 
and,  therefore,  did  not  come  within  the  provision  of  section 
2751  of  the  Code.  Her  claim  was  disputed  and  the  matter 
was  referred  pursuant  to  the  statute.  (2  R.  S.  88,  §  36,  as 
amended  by  L.  1859,  ch.  261.)  It  was  pending  at  the  time  of 
filing  the  petition,  and  judgment  was  recovered  by  her  upon 
the  report  of  the  referee  July  31,  1888.  Before  the  expira- 
tion of  three  years  from  the  time  letters  testamentary  were 
issued  she  caused  a  lis  pendens  to  be  filed.  Although  the 
method  so  provided  for  the  presentation  and  determination  of 
the  controversy  arising  upon  a  disputed  claim  against  the  estate 
of  a  deceased  person  is  a  special  proceeding  (Mowry  v.  Peet, 
88  N.  Y.  453),  the  statute  provides  that  u  the  same  proceed- 
ings shall  be  had  in  all  respects  *  *  *  as  if  the  reference 
had  been  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference,  *  *  *  and  the  judgment  of  the  court 
thereupon  shall  be  valid  and  effectual  in  all  respects  as  if  the 
same  had  been  rendered  in  a  suit  commenced  by  the  ordinary 
process."  (2  K.  S.  39,  §  37.)  The  provision  for  filing  the  lis 
pendens  has  relation  in  terms  to  actions  only.  And  while  there 
may  be  some  doubt  whether  it  can,  by  construction,  be  deemed 
to  embrace  such  a  controversy  instituted  by  the  reference  pro- 
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vided  for,  it  is  quite  evident,  in  view  of  the  statute  just  men- 
tioned, that  the  intent  was  to  give  to  it  the  benefit  of  the 
practice  pertaining  to  actions  so  far  as  practically  applicable. 
In  that  view  it  was  held  in  Paddock  v.  Kirkhayn  (102  N.  Y. 
597),  that  although  the  statute  provided  for  issuing  a  commis- 
sion to  take  testimony  out  of  the  state,  only  in  case  of  issue  of 
fact  in  an  action  pending  in  a  court  of  record,  it  was  issuable 
to  take  testimony  in  a  controversy  in  the  reference  of  such 
disputed  claim.  The  same  reason  is  applicable  to  the  use  of 
lis  pendens,  which  may  as  in  this  instance  be  essential  to 
render  recovery  effectual  as  a  means  for  its  collection.  But 
this  question  is  presented  by  no  exception,  which  is  necessary 
for  the  purpose  of  its  consideration  on  this  review. 

Upon  the  appeals  of  the  petitioner  and  Crisfield  it  is  in 
their  behalf  argued  that  the  testator  was  the  owner  of  the 
fifty  shares  of  the  capital  stock  of  the  bank  left  by  his  son 
Samuel  D.  Faulkner ;  and  that  the  assessment  of  five  thousand 
dollars  upon  such  stock,  was  chargeable  against  his  estate,  and 
should  have  been  included  in  the  amount  directed  by  the 
decree  to  be  paid  with  the  proceeds  of  the  real  estate.  This 
claim  is  based  upon  the  fact  that  he  was  the  sole  heir  and  next 
of  kin  of  his  son  Samuel,  and  after  his  death  took  it  into  his 
possession,  voted  it  with  his  other  stock,  and  received  such 
dividends  as  it  produced.  But  his  control  of  it  as  well  as  the 
receipt  of  dividends  was  consistent  with  the  fact  that  he  was 
administrator  of  the  estate  of  his  son.  While  he  duly  adver- 
tised for  claims  existing  against  his  intestate,  and  may  have  paid 
such  as  were  presented  and  undisputed,  lie  never  made  any 
judicial  settlement  of  his  accounts  as  administrator,  nor  was 
the  stock  of  his  son  transferred  to  him  on  the  books  of  the 
bank.  The  residuary  interest  in  the  stock  after  payment  of 
the  debts  of  his  intestate  belonged  to  him,  but  while  he  held 
the  relation  of  administrator,  which  he  could  terminate  only 
through  a  final  judicial  settlement  of  his  accounts,  it  is  not 
seen  how  he  could  be  treated  as  having  the  legal  title  to  the 
stock  other  than  in  his  representative  capacity.  An  adminis- 
trator may,  however,  after  the  expiration  of  the  time  pre- 
Sickels  — Yol.  LXXX11.        4< ) 
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scribed  by  statute  for  the  presentation  of  claims  by  creditors, 
make  distribution  of  the  assets  to  the  next  of  kin,  and  not  be 
chargeable  to  those  whose  claims  were  not  presented.  (2  R» 
S.  89,  §  39 ;  Erwin  v.  Loper,  43  N.  Y.  521.)  This  is  not 
applicable  to  retention  by  the  administrator,  who  is  also  the 
next  of  kin,  and  has  not  been  discharged  by  and  upon  judicial 
settlement  of  his  accounts  from  that  relation.  But  if  in  this 
instance  he  had  procured  a  transfer  upon  the  bank  books  of 
the  stock  to  himself  individually  a  different  question  may  have 
been  presented.  There  was  no  error  in  not  treating  the 
assessment  upon  the  fifty  shares  as  the  debt  of  James  Faulkner, 
deceased. 

The  remaining  questions  have  relation  to  the  nature  and 
effect  of  certain  provisions  of  the  will  and  especially  as  applied 
to  the  lands  embraced  within  the  residuary  clause.  The  direc- 
tion to  the  executors  to  pay  the  debts  of  the  testator  did  not 
make  them  a  charge  upon  his  real  estate.  {Hamilton  v.  Smithy 
110  N.  Y.  159 ;  In  re  Power*,  124  id.  361.)  Nor  was  there 
an  equitable  conversion  of  the  real  estate  within  that  clause 
into  personalty.  The  testator  there  gave  the  residue  of  his 
estate  to  his  "heirs  and  next  of  kin  in  the  same  portions  in 
which"  it  ki  would  be  divided  or  distributed  "  in  case  of  his 
death  intestate,  directed  it  to  be  distributed  and  paid  in  cash 
in  five  years,  from  his  decease,  and  for  that  purpose  gave  to  the 
executors  power  of  sale.  The  language  used  does  not  import 
that  the  testator  intended  the  real  should  be  treated  as  per- 
sonal property,  but  the  contrary  is  fairly  indicated  by  giving 
the  property  to  his  heirs  as  well  as  next  of  kin  to  l>e  divided 
as  if  no  will  were  made.  And  it  seems  that  the  power  of  sale 
was  given  solely  for  the  purpose  of  the  execution  of  the  pro- 
visions of  this  clause  of  the  will,  and  that  on  failure  to  execute 
the  power,  the  persons  in  view,  capable  to  do  so,  would  retain, 
as  heirs,  the  realty,  as  such,  so  given  them.  {Gourle-y  v. 
Campbell,  60  N.  Y.  109;  Parker  v.  Linden,  113  id.  28; 
Chamberlain  v.  Taylor,  105  id.  185.)  No  other  question 
requires  consideration. 

The  judgment  of  the  Supreme  Court  and  the  surrogate's. 
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decree  should  be  so  modified  that  the  specifically  devised  real 
estate,  described  in  the  latter  be  mortgaged  for  no  greater  por- 
tion of  the  deficiency  remaining  after  the  sale  of  the  residuary 
lands  than  would  have  been  its  proportion  if  the  Steuben  farm 
valued  at  two  thousand,  one  hundred  and  sixty-two  -fifo  dollars 
had  been  charged  by  this  proceeding  with  liability  to  pay  its 
portion  at  such  valuation,  and  with  such  modification  the 
judgment  should  be  affirmed. 

All  concur. 

Judgment  modified  and  as  modified  affirmed. 


James  E.  Crisfield,  as  Supervisor,  etc.,  Respondent,  v.  James 
S.  Murdoch  et  al.,  Appellants. 

Where,  in  an  equity  action,  no  objection  was  made  by  the  answers  to  the 
maintenance  of  the  action  on  the  ground  that  the  plaintiff  had  an  ade- 
quate remedy  at  law,  but,  on  the  contrary,  the  defendants  demanded 
equitable  relief,  held,  that  it  was  too  late  to  take  the  objection  on  the 
trial. 

Under  the  provisions  of  the  Revised  Statutes  (1  R.  S.  346,  §  20),  providing 
for  the  filing  of  a  collector's  bond  and  the  emry  thereof  by  the  county 
clerk  "  in  the  same  manner  in  which  judgments  are  entered  of  record," 
and  declaring  that  every  such  bond  "  shall  be  a  lien  on  all  the  real  estate 
held  jointly  or  severally  by  the  collector  or  his  sureties,"  the  lien  so 
created  is  a  general  one,  having  no  greater  force  than  the  lien  of  a  judg- 
ment, and  a  prior  unrecorded  mortgage  is  entitled  to  priority  over  the 
bond. 

It  was  not  within  the  contemplation  of  the  statute,  before  the  passage  of 
the  act  of  1887  (Chap.  372,  Laws  of  1887),  requiring  such  bonds  to  be 
recorded,  that  they  should  be  within  the  protection  of  the  Recording 
Act,  and  the  fact  that  the  supervisor,  who  filed  a  bond  prior  to  that 
time,  at  the  time  of  filing  requested  it  to  be  recorded  in  the  book  in 
which  mortgages,  or  securities  in  the  nature  of  mortgages,  were  required 
to  be  recorded,  does  not  affect  its  statu*  as  a  lien. 

In  an  action  in  equity  to  enforce  the  lien  of  such  a  bond  upon  the  real 
estate  of  F.,  one  of  the  sureties,  it  appeared  that  he  was  the  president, 
cashier  and  general  manager  of  a  bank  in  which  the  collector  deposited 
the  avails  of  taxes  collected  ;  the  latter  had  on  deposit  sufficient  to  pay, 
and  delivered  his  check  against  his  aecount  for  the  amount  due  the 
county  treasurer,  to  F.,  who  agreed  to  transmit  the  amount  to  said 
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treasurer;  this  he  failed  to  do.  The  bank  continued  business  forty- 
four  days  after  the  delivery  of  the  check,  when  it  closed  its  doors,  and 
its  assets  passed  into  the  hands  of  a  receiver;  meanwhile  F.  became 
insolvent.  Held,  that  while,  in  the  absence  of  proof  that  the  bank  ever 
paid,  the  collector  could  not  have  maintained  an  action  against  F.,  and 
•so  had  no  right,  as  against  him,  to  which  the  co-surety  with  F.  could  be 
subrogated;  yet  as  F.,  from  his  official  position,  knew  the  financial  con- 
dition of  the  bank,  and  could  have  obtained  from  it  the  moneys  to  pay 
the  county  treasurer  as  agreed  and  thus  have  satisfied  the  bond,  in  omit- 
ting to  do  this,  he  failed  to  discharge  a  duty  he  owed  the  collector  and 
his  co-surety;  and  so,  that  as  against  F.,  the  co-surety  was  entitled  to 
have  the  lien  of  the  bond  enforced  out  of  real  estate  of  F. ;  and  that  it 
was  properly  charged  with  the  whole  amount. 

Also  held,  that  the  equity  of  the  co-surety  was  superior  to  that  of  a  subse- 
quent mortgagee  and  grantee  of  F. ,  the  consideration  for  whose  deed 
and  mortgage  was  simply  an  antecedent  debt. 

It  seems,  that  in  an  action  to  foreclose  the  lien  of  a  collector's  bond  upon 
the  real  estate  of  the  sureties,  in  the  absence  of  circumstances  rendering 
the  property  of  one  of  them  chargeable  with  the  whole  amount  in  the 
first  instance,  the  decree  should  direct  that  the  lands  of  each  be  first 
made  available  to  secure  the  payment  of  one-half. 

Where,  however,  the  equities  between  the  sureties  are  such  as  would  pre- 
vent one  of  them,  in  case  of  payment,  from  maintaining  an  action  for 
contribution  against  his  co-surety,  or  from  successfully  resisting  an  effort 
by  the  latter,  in  case  of  payment  by  him,  from  obtaining  a  judgment 
against  the  former  for  the  full  amount,  a  decree  is  proper  charging  his 
real  estate  in  the  first  instance  with  the  whole  amount. 

It  mins,  the  filing  and  entry  of  the  bond,  as  required  by  the  statute,  is 
notice  to  all  subsequent  purchasers  of  the  existence  of  a  lien  on  the  real 
estate  of  each  surety,  enforceable  for  the  full  amount  of  any  default  on 
the  part  of  the  principal,  and  while  one  surety  has  a  right  of  action 
against  his  co-surety  for  contribution,  he  is  liable  to  be  defeated  if,  by 
reason  of  his  neglect  or  misconduct,  the  co-surety  would  be  injured  by 
a  judgment  compelling  contribution. 

The  filing  and  entry  of  the  bond  is,  therefore,  not  simply  notice  to  a  sub- 
sequent purchaser  of  land  charged  with  the  lien  thereof,  that  it  is  liable 
only  with  a  proportion  of  any  liability  accruing  thereon,  but  he  is  put 
upon  inquiry  to  ascertain  as  to  the  equities  between  the  co-sureties. 

Also  held,  that  a  provision  in  the  decree  authorizing  the  subsequent  grantee 
and  mortgagee  to  redeem  within  the  period  provided  by  statute  for  the 
redemption  of  lands  sold  on  execution,  was  error. 

Tiie  right  to  redeem  lands  from  sale  exists  only  when  given  by  statute, 
and  while  the  lien  created  by  the  filing  and  entry  of  a  collector's  bond  is 
a  general  one,  with  no  greater  effect  as  against  prior  unrecorded  convey- 
ances than  a  judgment,  it  is  not  a  judgment  lien,  or  enforceable  by  sale 
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under  execution,  and  the  provision  of  the  Code  of  Civil  Procedure, 
authorizing  redemption  from  sales  under  executions  (§  1446),  does  not 
apply. 
Reported  below,  53  Hun,  148. 

(Argued  April  21,  1891;  decided  June  9,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  A.  Sutherland  for  Hyland,  appellant.  The  plaintiff 
had  two  funds  to  which  he  could  resort,  the  lands  of  Whiteman, 
and  the  lands  of  Faulkner.  Equity  demands  that  he  should 
resort  to  the  lands  of  Whiteman,  so  that  Hyland,  whose  lien  is 
only  on  the  land  of  Faulkner,  may  be  protected.  {Hawley  v. 
Mansius,  7  Johns.  Ch.  174 ;  Taylor  v.  Dodd,  58  N.  Y.  335  ; 
Gdlerv.  Iloyt,  7  How.  Pr.  265 ;  Ingalls  v.  Morgan,  10  K  Y.178 : 
Besley  v.  Lawrence,  11  Paige,  581 ;  Welch  v.  Jones,  22  How. 
Pr.  474.)  It  was  error  to  deny  the  motion  on  behalf  of  Hyland 
to  dismiss  the  complaint  on  the  ground  that  the  plaintiff  had  a 
perfect  remedy  at  law,  and  that  the  case  should  be  tried  as  an 
action  at  law.  (  Wollfy.  Burke,  56  K".  Y.  115  ;  Andrews  v. 
Morilaws,  8  Hun,  65.)  Although  the  deed  to  John  N.  Faulk- 
ner was  given  to  secure  a  precedent  debt,  and  although  the 
mortgages  to  Hyland  were  given  upon  the  same  consideration, 
they  were  each,  to  the  extent  of  their  several  liens,  holders  for 
value.  (Moyer  v.  Uriel,  9  K  Y.  S.  R.  667 ;  Grocers'  Bank  v. 
Penfield,  69  K  Y.  502 ;  Tinsdale  v.  Hurray,  9  Daly,  446 ; 
Continental  Bank  v.  Townsend  87  N.  Y.  8.) 

Chas.  J.  Blssell  for  respondent.  The  plaintiffs  properly 
brought  the  action  in  equity  to  foreclose  the  lien  of  the  bond, 
and  none  of  the  defendants  are  in  a  position  to  question  the 
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right  (Grcmden  v.  LeRoy,  2  Paige,  509 ;  Wisstoall  v.  Hall, 
3  id.  313 ;  LeRoy  v.  Piatt,  4  id.  77 ;  Fulton  Bank  v.  JUT.  Y. 
K  &  C.  Co.,  Id.  127 ;  Bank  of  Utica  v.  TJtica,  Id.  399 ; 
Ketohumv.  Hawks,  2  N.  Y.  Leg.  Obs.  384 ;  Truscott  v.  King, 
6  K  Y.  147 ;  Cox  v.  James,  45  id.  557 ;  Green  v.  MiUbank, 
3  Abb.  [N.  C]  138 ;  Pain  v.  F»w?«r,  54  How.  Pr.  235 ; 
Ostrander  v  .  Weber,  114  N.  Y.  95-102;  Bank  of  Auburn  v. 
Throop,  18  Johns.  504 ;  Wright  v.  Austin,  56  Barb.  17 ;  iftn^ 
v.  Baldwin,  17  Johns.  384 ;  Hayes  v.  TF<z7y7,  4  Johns.  Ch. 
122.)  The  form  of  the  decree  should  be  modified.  {Cary  v. 
White,  52  K  Y.  138.) 

Fred.  W.  Noye*  for  defendants  Whiteman.  Equity  will 
enforce  the  lien  of  the  collector's  bond  as  against  any  creditor 
of  James  Faulkner,  or  any  person  holding  subsequent  liens 
against  his  real  property.  (  Wilder  v.  Butterfield,  50  How.  Pr. 
385.)  The  bond  in  suit  was  given  for  a  valuable  consideration 
and  constituted  the  supervisor  as  representing  the  town  a  pur- 
chaser for  value ;  its  object  under  the  statute  was  to  extend  the 
time  of  the  payment  of  the  debt  owing  by  the  collector,  for  a 
definite  time,  and  was  the  consideration  fixed  by  the  statute 
upon  which  such  extension  rested.  The  collector  is  a  debtor 
pure  and  simple  for  the  amount  of  the  tax  money  named  in 
the  warrant.  {Fake  v.  Whipple,  39  N.  Y.  294;  Muzzy  v. 
Shattuck,  1  Den.  233 ;  Carey  v.  White,  52  K  Y.  138;  Bacon 
v.  Van  Schoonhoven,  19  Hun,  158 ;  Broom's  Leg.  Max.  [4th 
ed.]  207 ;  Wilson  v.  Boyce,  2  Otto,  320-326 ;  92  U.  S.  608 ; 
Jackson  v.  DeLancey,  4  Cow.  427 ;  Pond  v.  Bergh,  10  Paige, 
140 ;  1  Atk.  Conv.  2 ;  County  of  Dallas  v.  Timberlake,  54 
Ala.  403 ;  Knighton  v.  Curry,  62  id.  404.) 

Edward  B.  Cloyne  for  Wadsworth,  respondent.  The  Court 
of  Appeals  will  not  overrule  the  judgment  of  the  Special 
Term,  as  it  has  never  been  appealed  from.  (Code  Civ.  Pro. 
§  190.)  But  assume  that  the  question  as  to  whether  Hyland 
or  "Wadsworth  has  superior  equities  is  regularly  before  this 
court,  then  we  say  that  the  determination  of  the  Special  Term 
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was  right,  and  the  affirmance  by  the  General  Term,  if  it  did 
affirm  it,  is  right.  {Binyham  v.  JIyland,  25  N.  Y.  S.  R. 
780.)  The  lien  of  the  collector's  bond  did  not  displace  or 
supersede  the  lien  of  Wadsworth's  mortgage  or  become  in 
any  manner  superior  thereto.  The  Wadsworth  mortgage  is 
several  months  older  than  the  collector's  bond.  The  maxim 
"  Prior  in  time,  is  prior  in  right "  is  applicable.  (1  R.  S. 
chap.  11,  tit.  3,  art.  2,  §  20 :  1  Story's  Eq.  Juris.  §  506  ;  EdgeU 
v.  Hart,  9  N.  Y.  217;  Upham  v.  Haddock,  13  Hun,  571; 
Wilder  v.  Butterfield,  50  How.  Pr.  385.) 

Parker,  J.  The  plaintiff,  as  supervisor  of  the  town  of 
North  Dansville,  brought  this  suit  in  equity  to  enforce  the  lien 
of  the  collector's  bond  against  the  defendant  J.  S.  Murdock  as 
principal,  and  the  defendants  James  Faulkner  and  Reuben 
Whiteman,  sureties.  The  defendants  Hyland,  Wadsworth  and 
John  N.  Faulkner,  being  made  parties  as  incumbrancers.  On 
the  7th  day  of  February,  1887,  the  county  treasurer  of  Living- 
ston county  having  duly  extended  the  time  for  the  collection 
of  the  unpaid  taxes  in  the  town  of  North  Dansville,  the  col- 
lector, with  his  sureties,  Faulkner  and  Whiteman,  renewed 
their  bond  in  the  manner  provided  by  chap.  10  of  the  Laws  of 
1885,  and  it  was  on  that  day  duly  approved  and  filed  and 
entered  in  the  county  clerk's  office. 

Subsequently  the  collector  made  return  on  his  warrant,  when 
there  was  found  to  be  in  his  hands  $2,180.10,  which  was  due 
to  the  county  treasurer.  That  sum  has  never  been  paid,  and 
it  was  to  secure  the  collection  thereof  that  this  suit  to  enforce 
the  lien  of  the  bond  was  instituted.  The  money  in  the  hands 
of  the  collector  was  by  him  deposited  with  the  First  National 
Bank  of  Dansville,  of  which  James  Faulkner,  one  of  the 
sureties,  was  a  shareholder,  president,  cashier  and  general 
manager. 

The  collector  gave  to  James  Faulkner  a  check  for  the  amount 
due  the  county  treasurer,  he  agreeing  to  pay  the  amount  called 
for  by  it  to  the  treasurer.  This  he  did  not  do,  and  on  the  24th 
day  of  August,  1887,  the  bank  ceased  to  do  business  and  its 


320  Crisfield  v.  Mukdock  et  al.  [June, 

Opinion  of  the  Court,  per  Parker,  J. 

assets  passed  into  the  hands  of  a  receiver.  Subsequently  the 
county  treasurer  duly  issued  and  delivered  to  the  sheriff  of  the 
county  liis  warrant,  commanding  him  to  levy  said  sum  of 
$2,180.10  out  of  the  property  of  the  collector,  which  was  there- 
after returned  unsatisfied,  because  the  collector  had  no  goods 
or  chattels,  or  lands  or  tenements,  out  of  which  the  moneys 
called  for  by  the  warrant  could  be  obtained. 

Faulkner  in  the  meantime  had  become  insolvent.  An  action 
at  law  on  the  bond,  therefore,  could  have  but  resulted  in 
enforcing  collection  of  the  entire  amount  from  the  surety 
Whiteman,  who  was  solvent.  Such  a  result  would  have  been 
most  inequitable,  and  for  that  reason  the  plaintiff  may  have 
been  induced  to  institute  a  suit  for  the  foreclosure  of  the  lien 
in  the  first  instance,  Faulkner  having  been  the  owner  of  con- 
siderable real  estate,  to  which  the  lien  of  the  bond  attached 
the  moment  of  its  filing  and  entry  in  the  county  clerk's  office. 
On  the  trial  the  point  was  made  that  the  plaintiff  ought  not  to 
maintain  this  suit  because  he  had  an  adequate  remedy  at  law, 
and  it  is  again  urged  on  this  appeal.  In  the  answers  of  the 
several  defendants,  no  such  objection  was  made.  On  the  con- 
trary each  defendant,  after  setting  forth  the  facts  deemed  the 
most  favorable  to  his  position,  demanded  equitable  relief. 

The  parties  having  thus  submitted  to  the  jurisdiction  of  the 
court  it  was  too  late  to  take  the  objection  on  the  trial  that  the 
plaintiff  had  a  remedy  at  law.  (Grand in  v.  LeJRoy,2  Paige, 
509;  LeRoy  v.  Piatt,  4  id.  77;  Town  of  Mentz  v.  Cook, 
108  N.  Y.  504;  Baron  v.  Korn,  127  id.  224.)  Whether  the 
objection,  if  seasonably  taken,  could  have  been  made  avail- 
able need  not,  therefore,  be  considered.  The  right  of  the 
plaintiff  then  to  enforce  the  lien  of  this  bond  must  be  deemed 
established,  and  the  questions  requiring  consideration  grow  out 
of  that  portion  of  the  decree  which  determines  the  equities 
of  the  several  defendants  as  against  each  other,  and  also  whether 
the  decree  was  right  in  so  far  as  it  adjudged  that  subsequent 
mortgagees  and  grantees  should  have  the  right  of  redemption. 

In  the  determination  of  the  questions  thus  presented,  we 
shall  first  consider  whether  as  against  Faulkner,  the  co-surety 
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Whiteman  is  entitled  to  have  the  entire  amount  due  to  the 
plaintiff  collected  out  of  the  property  of  Faulkner,  if  on  a  sale 
enough  shall  be  realized  for  that  purpose. 

While  on  the  execution  of  the  undertaking  each  of  the  sure- 
ties became  liable  to  pay  the  amount  of  any  default  on  the 
part  of  the  collector,  nevertheless  in  the  event  of  payment  of 
the  whole  by  one  of  them  he  would  ordinarily  be  entitled  to 
contribution  from  the  other,  to  the  extent  of  one-half  the 
amount  so  paid. 

And  in  a  suit  to  foreclose  the  lien,  in  the  absence  of  cir- 
cumstances equitably  rendering  the  property  of  the  one  charge- 
able with  the  whole  amount  in  the  first  instance,  the  court 
would  decree  that  the  lands  of  each  should  first  be  made  avail- 
able to  secure  the  payment  of  one-half.  But  it  is  asserted  in 
this  case  that  by  reason  of  the  acts  of  Faulkner,  his  co-surety 
is  entitled  to  have  the  entire  amount  collected  out  of  Faulk- 
^ers  property,  if  it  shall  prove  sufficient  for  that  purpose. 

Faulkner  was  the  president  and  cashier  of  the  bank  in  which 
the  collector  deposited  the  avails  of  taxes  collected.  It  appears 
that  for  many  years  Faulkner  had  been  one  of  the  sureties  of 
Murdock,  as  collector  of  the  town,  on  an  understanding  that 
the  moneys  received  should  be  deposited  in  the  bank  of  which 
he  was  president. 

On  the  11th  day  of  July,  1887,  about  forty-four  days  before 
the  failure  of  the  bank,  the  collector  drew  his  check  against  his 
account  as  kept  in  the  bank  for  the  sum  due  the  county  treasurer 
and  left  it  with  Faulkner  at  the  bank,  who  at  the  time  prom- 
ised to  transmit  the  amount  thereof,  either  in  money  or  in 
draft  to  the  treasurer  of  Livingston  county.  This  Faulkner 
did  not  do,  notwithstanding  he  had  accepted  the  check  and 
retained  it  down  to  the  time  of  the  bank's  failure.  Now  it 
will  be  observed  that  the  moneys  were  deposited  with  the  bank, 
and  not  with  Faulkner.  When  deposited  the  title  to  the 
money  passed  to  the  bank  which  impliedly  promised  to  pay 
the  debt  thereby  created,  by  honoring  the  checks  of  the  depos- 
itor as  they  were  presented,  so  that  the  relation  of  the  bank, 
and  the  collector  was,  thereafter,  that  of  debtor  and  creditor. 
Sickels — Vol.  LXXXIL        41 
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(0%Co?mor  v.  Mechanics'  Bank,  124  N.  Y.  324.)  It  does  not 
appear  that  the  bank  ever  paid  the  check,  so  that  at  the  time 
of  its  failure  the  title  to  the  funds  were  in  it,  and  not  in  Faulk- 
ner. As  Faulkner  never  had  the  moneys,  the  collector  could 
not  have  maintained  an  action  against  hiin  for  their  recovery, 
and  in  that  respect,  therefore,  the  collector  had  no  right  as 
against  Faulkner,  to  which  the  co-surety  Whiteman  could  be 
subrogated. 

The  collector  had  a  claim  against  the  bank  for  the  moneys 
deposited  with  it,  but  the  bank  was  not  a  surety,  and  the 
rights  of  the  collector  against  it,  cannot  be  made  available  to 
the  sureties  in  this  Suit. 

The  question  is,  therefore,  presented,  whether  in  that  which 
he  did,  or  omitted  to  do,  Faulkner  failed  to  discharge  a  duty 
which  he  owed  to  the  collector,  and  the  co-surety.  During 
the  forty-four  days  which  elapsed  between  the  giving  of  the 
check  and  the  failure  of  the  bank,  the  bank  received  deposits 
and  paid  checks,  as  theretofore  during  its  existence.  It  was  a 
debtor  to  the  collector  in  the  amount  of  his  check,  which  it 
could  have  paid  as  well  as  the  checks  of  other  depositors  hon- 
ored subsequent  to  the  date  of  the  collector's  check. 

Faulkner,  as  president  and  cashier  of  the  bank,  knew  of  its 
financial  condition  ;  knew  that  the  plaintiff  had  moneys  there, 
applicable  to  the  payment  of  the  check ;  and  was  in  a  position 
to  obtain  the  moneys  and  pay  the  county  treasurer,  as  he  had 
agreed  to  do.  Had  he  done  60,  the  bond  would  have  been 
satisfied,  and  the  collector,  and  his  sureties  relieved  from 
liability. 

The  doctrine  of  contribution  in  the  absence  of  a  contract, 
express  or  implied,  between  sureties  to  indemnify  each  other, 
rests  on  principles  of  equity.  Belief  being  afforded  to  the 
surety  making  payment,  on  the  ground  that  the  sureties  have 
common  interest  and  a  common  burden,  for  as  all  are  equally 
bound  and  equally  relieved,  equity  deems  it  but  just  that  all 
should  contribute  in  proportion,  towards  a  benefit  obtained  by 
all.  (Burge  on  Suretyship,  384 ;  1  Story's  Eq.  Jur.  §  493.) 
A  co-surety  is  entitled  to  any  indemnity,   or  the  avails  of  it> 
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which  his  co-surety  suing  for  contribution  had  from  the  prin- 
cipal debtor  or  if  the  co-surety  has  released,  or  discharged  the 
indemnity,  or  has  collected,  and  applied  the  avails  to  his  own 
use,  he  cannot  recover.  (Theobald  on  Prin.  and  Surety,  chap. 
II,  §  283 ;  Livingston  v.  Van  Rensselaer^  6  Wendell,  63.) 

In  Ramsey  v.  Lewis  (30  Barb.  403),  one  of  several  sureties 
took  from  the  principal  a  chattel  mortgage,  to  indemnify  him 
for  becoming  such  surety,  and  afterwards  discharged  the  same 
without  the  consent  of  his  co-sureties,  and  upon  the  principles 
already  alluded  to,  it  was  held  in  an  action  brought  by  him 
against  his  co-sureties,  that  they  had  an  equitable  interest  in 
the  chattel  mortgage,  and  that  to  the  extent  that  they  were 
injured  by  the  plaintiff's  relinquishment  without  their  consent, 
they  were  entitled  to  relief  as  against  him. 

In  ElweR  v.  Skiddy  (77  N.  Y.  282),  the  court  states  the 
rule  in  these  words  :  "  If  the  co-surety  suing  for  contribution 
has  received  any  money  or  property  as  payment,  or  security 
from  the  principal,  he  will  be  obliged  to  account  for  the  same." 

Had  Faulkner  been  solvent  after  the  failure  of  the  bank, 
and  had  been  required  to  pay  the  county  treasurer  the  amount 
due  on  the  bond,  within  the  principle  of  the  cases  cited, 
he  would  not  have  been  entitled  to  recover  in  an  action 
against  his  co-surety  for  contribution,  because  the  collector 
had  placed  in  his  hands  the  means  by  which  the  indebt- 
edness could  and  should  have  been  paid,  thus  relieving  the 
principal  as  well  as  the  sureties  from  liability,  and  he  owed 
to  his  co-surety  as  well  as  his  principal  the  duty  of  making 
available  that  which  he  received  for  such  purpose.  So,  if  the 
co-surety  Whiteman,  after  default,  had  paid  the  amount  of 
the  bond,  he  would  have  been  entitled  in  an  action  against 
Faulkner  to  recover  his  proportion  of  the  benefit  which  Faulk- 
ner should  have  derived  from  any  moneys,  securities,  or  prop- 
erty given  to  him  by  the  principal  to  be  applied  in  the  extin- 
guishment of  the  indebtedness  for  which  he  had  become 
surety.  His  failure  to  do  so  was  doubtless  due  to  the  fact  that 
by  omitting  to  withdraw  the  funds  from  the  bank,  he  hoped 
to  postpone  the  hour  of  the  bank's  insolvency,  and  his  own 
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financial  ruin,  but  while  this  may  tend  to  explain,  it  in  no  wise 
excuses  his  neglect  to  perform  the  duty  of  collecting  the 
money  from  the  bank  and  making  payment. 

Faulkner  is  no  longer  responsible,  but  the  lien  sought  to 
be  foreclosed  is  by  the  terms  of  the  bond,  enforceable  against 
his  real  estate  for  the  entire  amount  due  thereon,  and  in  view 
of  the  equities  existing  in  favor  of  his  co-surety,  equities  which 
would  prevent  Faulkner  from  either  maintaining  an  action  for 
contribution  against  Whiteman,  or  from  successfully  resisting 
an  effort  by  his  co-surety  to  obtain  judgment  for  the  full 
amount  of  the  default  after  payment  thereof  by  him,  a  court 
of  equity,  as  against  Faulkner,  will  not  relieve  his  real  estate 
on  which  the  bond  is  a  lien  from  bearing  the  full  burden  of  it, 
but  will  decree  that  the  entire  proceeds  thereof,  so  far  as 
required,  be  applied  in  extinguishment  of  the  amount  due. 

Having  reached  the  conclusion  that  as  against  Faulkner  the 
co-surety  had  such  equities  as  to  entitle  him  to  a  decree  that 
the  lien  of  the  bond  be  enforced  out  of  Faulkner's  real  estate, 
we  are  brought  to  the  question  whether  such  equity  is  superior 
to  that  of  Hyland,  a  subsequent  mortgagee  and  grantee  of 
Faulkner's. 

Prior  to  the  11th  day  of  July,  1887,  the  collector  had  made 
his  collections  and  he  was  in  default  as  collector.  On  that  day, 
he  drew  his  check  for  the  amount  of  his  default  and  delivered 
it  to  Faulkner,  who  agreed  to  send  the  money  or  a  draft  to  the 
treasurer. 

Subsequently,  and  on  the  twenty-fourth  of  August,  the  day 
on  which  the  bank  ceased  to  do  business,  Faulkner  conveyed 
to  John  Hyland  certain  lands  on  which  the  collector's  bond 
was  a  lien. 

On  the  6ame  day  he  mortgaged  certain  other  lands,  likewise 
charged  with  the  lien  of  such  bond,  to  Hyland  as  security  for 
the  sum  of  twenty  thousand  dollars,  to  cover  certain  promis- 
sory notes  made  and  indorsed  by  Hyland,  for  the  benefit  of 
Faulkner. 

A  few  days  prior  thereto,  and  on  August  eighteenth, 
Faulkner    mortgaged    to    Hyland    still   other   lands   which. 
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he  owned  at  the  time  of  filing  and  entry  of  the  bond  as 
security  for  the  sum  of  fifteen  thousand  dollars.  If,  without 
actual  notice  of  the  then  existing  equity  in  favor  of  White- 
man,  Hyland  had  advanced  the  amount  of  money  called  for 
by  the  deed  and  the  mortgages,  at  the  time  of  their  execution 
and  delivery,  whether  such  equity  was  nevertheless  superior 
to  the  rights  acquired  by  Hyland  under  his  deed  and  mort- 
gages, would  have  presented  an  interesting  question?  The 
filing  and  entry  of  the  bond  in  the  county  clerk's  office  as 
required  by  statute,  was  notice  to  all  subsequent  purchasers  of 
the  existence  of  a  lien  on  Faulkner's  real  estate,  enforceable 
for  the  full  amount  of  any  default  on  the  part  of  the  prin- 
cipal, for  by  the  terms  of  the  bond  as  affected  by  statute,  each 
surety  was  separately  bound,  and  the  real  estate  of  each  sepa- 
rately charged  with  the  payment  of  any  sum  which  the  prin- 
cipal should  omit  to  pay  over,  as  required  by  the  terms  of  the 
warrant  delivered  to  him. 

While  it  is  true  that  one  surety  has  a  right  of  action  against 
his  co-surety  for  contribution,  he  is  liable  to  be  defeated  in 
whole  or  in  part,  if  by  reason  of  his  neglect  or  misconduct, 
his  co-surety  will  be  injured  by  a  judgment  compelling  con- 
tribution. So  that  it  can  hardly  be  said  that  the  entry  of  the 
bond  is  notice  to  a  subsequent  purchaser,  that  the  real  estate 
conveyed  to  him  is  chargeable  only  with  a  certain  proportion 
of  any  liability  that  may  accrue  thereon,  for  it  is  in  the  first 
instance  burdened  with  the  entire  liability,  and  whether  it  can 
be  reduced  by  enforced  contribution  from  a  co-surety,  may  be 
dependent  on  the  existence  or  non-existence  of  equities  in 
favor  of  the  one  as  against  the  other,  which  do  not  appear  on 
the  face  of  the  instrument.  It  is,  therefore,  said  that  a  pur- 
chaser under  such  circumstances  is  put  on  inquiry  to  ascertain 
whether  there  are  any  equities  which  prevent  hi6  grantor  from 
compelling  contribution  from  his  co-surety,  and  to  that  extent 
relieve  the  charge  upon  the  lands  about  to  be  conveyed. 

The  evidence  is  silent  touching  any  inquiry  in  that  direction 
by  Hyland,  it  does  not  even  appear  that  he  had  personal 
knowledge  of  the  existence  of  the  bond.     But  this  subject 
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need  not  be  pursued  further,  for  Hyland  was  not  a  bona  fide 
purchaser  in  such  sense  as  to  entitle  him  to  take  title  paramount 
to  the  then  existing  equity  in  favor  of  Whiteman. 

Hyland  was  a  creditor  of  Faulkner,  and  the  consideration 
for  the  deed  and  mortgages  was  an  antecedent  debt,  which 
furnished  a  valuable  consideration  for  their  support,  but  in 
the  absence  of  some  new  consideration  parted  with  upon  the 
faith  of  the  purchase,  did  not  operate  to  protect  his  title  against 
a  prior  outstanding  equity.  {Matter  of  Howe,  1  Paige,  125  ; 
Jackson  v.  Campbell,  19  Johnson  R.  282 ;  Ray  v.  Birdseye,  5 
Denio,  619 ;  Wood  v.  Robinson,  22  N.  Y.  567 ;  Enower  v. 
Central  National  Bank,  124  K  Y.  552.) 

Before  the  execution  of  the  bond,  and  on  the  14th  day  of 
September,  1886,  the  defendant  James  Faulkner  and  his  wife, 
executed  and  delivered  to  the  defendant  James  W.  Wadsworth, 
a  mortgage  covering  certain  of  the  lands  described  in  the 
complaint,  and  conditioned  for  the  payment  to  Wadsworth  of 
the  sum  of  $10,000. 

Wadsworth  did  not  record  the  mortgage  until  August  25, 
1887,  so  that  between  the  date  of  the  execution  and  that  of 
recording  the  mortgage,  the  bond  in  controversy  became  a 
lien  on  all  the  real  estate  of  Faulkner. 

Whether  the  lien  of  the  bond  is  superior  to  that  of  the 
mortgage,  presents  one  of  the  questions  which  we  are  invited 
to  pass  upon.  The  statute  providing  that  the  effect  of  the 
execution,  delivery,  filing  and  entry  of  the  collector's  bond 
shall  operate  to  create  a  lien  on  all  the  real  estate  in  the  county 
of  the  collector  and  his  sureties  is  as  follows  :  "  The  supervisor 
shall,  within  six  days  thereafter,  file  such  bond,  with  his 
approbation  indorsed  thereon,  in  the  office  of  the  county  clerk, 
who  shall  make  an  entry  thereof  in  a  book  to  be  provided  for 
the  purpose,  in  the  same  manner  in  which  judgments  are 
entered  of  record  ;  and  every  such  bond  shall  be  a  lien  on  all 
the  real  estate  held  jointly  or  severally  by  the  collector  or  his 
sureties  within  the  county  at  the  time  of  the  filing  thereof,  and 
shall  continue  to  be  such  lien  till  the  condition,  together  with 
all  costs  and  charges  which  may  accrue  by  the  prosecution 
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thereof  shall  be  fully  satisfied."  (R.  S.  part  1,  chap.  11, 
title  3,  article  2,  §  20.)  It  was  the  view  of  the  courts  below 
that  the  lien  which  the  statute  declares  shall  be  created  by  the 
filing  and  entry  of  a  collector's  bond  in  the  county  clerk's 
office  is  a  general  lien,  having  no  greater  force  and  effect  than 
the  lien  of  a  judgment.  Such  was  also  the  conclusion  of  the 
court  in  Wilder  v.  Butterfidd  (50  How.  Pr.  385).  And  fol- 
lowing the  well-settled  rule  that  an  unrecorded  mortgage  is 
entitled  to  priority  over  the  lien  of  a  judgment,  it  was  held 
,that  the  lien  of  the  Wadsworth  mortgage  was  superior  to  the 
lien  of  the  bond. 

The  conclusion  thus  reached  accords  with  our  view  of  the 
intent  and  effect  of  the  statute.  It  does  not  in  terms  declare 
that  a  lien  thus  created  shall  be  superior*  to  and  take  precedence 
over  all  outstanding  equities ;  nor  was  the  purpose  of  the  act 
to  secure  the  town  in  all  cases  by  a  lien  on  real  estate,  for  tlie 
supervisor  is  authorized  to  determine  the  sufficiency  of  the 
sureties,  and  may  accept  a  bond  executed  by  persons  who  are 
not  the  owners  of  real  estate. 

So  the  responsibility  of  securing  the  town  against  lose 
occasioned  by  a  defaulting  collector,  is  primarily  placed  upon 
the  supervisor,  and  by  way  of  further  security  merely,  the 
bond  is  made  a  lien  on  the  real  estate  of  principal  and  sureties. 

As  the  policy  of  the  statute  was  not  necessarily  to  secure  the 
town  by  a  lien  on  real  estate,  but  to  burden  the  supervisor 
with  the  obligation  of  determining  the  sufficiency  of  the 
sureties,  it  was  apparently  not  deemed  necessary  to  provide 
that  the  lien  should  be  superior  to  equities  not  of  record. 

Certainly  there  is  nothing  in  the  statute  suggesting  an 
intention  to  the  contrary.  One  of  the  appellants  contends 
that  the  supervisor  of  the  town  is  a  purchaser,  the  bond  a  con- 
veyance, and  the  filing  and  entry  in  the  county  clerk's  office  a 
recording  thereof  within  the  meaning  of  the  Recording  Act. 

It  may  be  observed  in  this  connection  that  the  bond  was 
not  acknowledged  as  required  by  statute,  in  order  to  entitle 
conveyances,  or  mortgages,  or  securities  in  the  nature  of 
mortgages,  to  be  recorded ;  nor  was  it  recorded  in  the  book* 
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required  by  the  Recording  Act  to  be  kept  for  such  purpose, 
but  instead  it  was  filed  and  entered  in  a  separate  book  as 
required  by  statute,  in  the  same  manner  in  which  judgments 
are  entered  of  record. 

And  in  that  which  was  done  the  county  clerk  did  all  that 
the  statute  commanded  him  to  do,  and  in  the  absence  of  an 
acknowledgement,  all  that  he  was  authorized  to  have  done, 
had  the  supervisor  requested  that  it  be  recorded  in  the  book 
in  which  mortgages  or  securities  in  the  nature  of  mortgages 
are  required  to  be  recorded ;  but  the  statute  does  not  seem  to 
have  contemplated  such  a  bond  should  be  within  the  protection 
©f  the  Recording  Act.  It  does  not  refer  to  the  act,  require 
the  bond  to  be  acknowledged,  nor  make  a  provision  for  record- 
ing it,  but  declares  that  a  lien  shall  be  created  if  the  bond  be 
"  filed  in  the  office  of  the  county  clerk,  who  shall  make  an 
entry  thereof  in  a  book  to  be  provided  for  the  purpose,  in 
the  same  manner  in  which  judgments  are  entered  of  record." 
Since  the  execution  of  the  bond  the  legislature  has  provided 
that  such  bonds  shall  be  recorded.  (Chap.  372,  Laws  1887.) 
But  such  enactment  in  so  far  as  it  may  be  said  to  indicate 
legislative  construction  of  the  statute  before  us,  supports  the 
view  we  have  expressed. 

The  question  remaining  is  whether  the  decree  was  right  in  so 
far  as  it  adjudged  that  the  subsequent  grantee  and  mortgagee 
should  be  permitted  to  redeem  within  the  period  of  time  pro- 
vided by  statute  for  the  redemption  of  lands  sold  under  execu- 
tion. The  right  in  law  to  redeem  lands  from  sale  exists  only 
when  given  by  statute.  Our  statutes  provide  for  a  redemption 
of  lands  sold  under  mortgages  to  the  state  (R.  S.  part  1,  chap. 
9,  title  6,  §  14) ;  or  for  non-payment  of  taxes  (R.  S.  part  1, 
chap.  13,  title  3,  §  94),  and  from  a  sale  under  an  execution 
(Code  Civ.  Pro.  §  1446).  And  courts  of  equity  will  decree 
that  redemption  may  be  made  in  certain  cases.  (Taggart  v. 
Rogers,  49  Hun,  265  ;  Crane  v.  McDonald,  2  K  Y.  S.  R  150 ; 
Casscrly  v.  Witherbee,  119  N.  Y.  522.)  But  in  equity,  the 
general  rule  is  that  where  all  the  parties  are  before  the  court 
and  the  sale  is  to  be  made  pursuant  to  its  decree,  and  by  an 
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officer  appointed  by  it  for  the  purpose,  the  right  of  redemp- 
tion will  not  be  allowed  except  by  command  of  the  statute. 
And  this  case  comes  within  that  rule.  The  lien  created  by  the 
filing  and  entry  of  the  bond  is  a  general  hen  with  no  greater 
force  and  effect  as  against  prior  unrecorded  mortgages  than 
that  of  a  judgment.  But  it  is  not  a  judgment  lien,  nor  is  it  to 
be  enforced  by  sale  under  execution  as  the  statute  provides  a 
judgment  hen  shall  be.  The  section  of  the  Code  above 
referred  to  is  not,  therefore,  applicable  to  the  situation  pre- 
sented, and  as  there  exist  none  of  the  equities  requisite  to 
bring  this  case  within  the  rule  which  has  led  courts  of  equity 
in  certain  cases  to  adjudge  that  a  party  be  permitted  to  redeem, 
the  right  of  redemption  should  not  have  been  authorized  by 
this  decree.  This  view  accords  with  the  conclusion  reached  in 
Wilder  v.  Butterfidd  {supra). 

The  judgment  should  be  modified  accordingly  and,  as  modi- 
fied, affirmed,  with  costs  to  the  plaintiff. 

All  concur. 

Judgment  accordingly. 


Cornelia  P.  Hotchkin,  Appellant,  v.  The  Third  National 
Bank  of  Malone,  Respondent. 

The  title  of  a  purchaser  to  property  sold  to  him  on  credit  cannot  be 
impeached  by  the  vendor  on  the  ground  of  false  representations,  without 
showing  that,  in  giving  the  credit  and  parting  with  the  property,  he 
relied  upon  and  was  influenced  by  the  representations. 

While  if  a  purchaser,  who  is  insolvent,  conceals  that  fact  from  the  vendor 
for  the  purpose  of  defrauding  him  and  thus  obtains  goods  on  credit 
without  intending  to  pay  for  them,  the  title  of  the  property  is  not 
changed  and  it  may  be  reclaimed  by  the  vendor,  the  mere  omission  of 
the  purchaser  to  disclose  his  insolvency  to  the  vendor,  in  the  absence  of 
any  attempt  to  defraud,  will  not  avoid  the  sale,  although  the  fact,  if 
known  to  the  vendor,  would  have  affected  the  purchaser's  credit ; 
the  intent  not  to  pay  must  have  existed  when  the  property  was  pur- 
chased. 

In  an  action  to  recover  possession  of  goods  purchased  by  one  F.  of  plain- 
tiff and  on  credit,  it  was  alleged,  that  the  sale  was  induced  by  false 
representations,  and  that  the  goods  were  transferred  to  defendant  as 
Sickeus—  Vol.  LXXXII.        42 
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security  for  a  precedent  debt.  The  following  facts  appeared:  Prior 
to  April  13,  1886,  plaintiff  had  sold  goods  to  F.,  generally  for  cash;  on 
that  day  he  asked  to  purchase  on  credit,  and,  upon  being  interrogated, 
made  false  representations  as  to  his  financial  condition,  he  being  at  the 
time  insolvent.  The  goods  asked  for  were  sold  to  him  and  were  paid 
for;  he  stated  at  the  time  that  he  would  want  more  goods  later.  There- 
after other  sales  were  made  to  F.,  some  for  cash  and  some  on  credit, 
which  were  paid  for.  The  goods  sought  to  be  recovered  were  sold  to  F. 
in  October  and  November,  without  any  further  representations  on  his 
part,  or  requests  for  credit,  but  after  frequent  letters  from  plaintiff's 
agent  in  which  F.  was  strongly  urged,  and  great  inducements  were  held 
out  to  him  to  make  purchases  on  credit ;  after  he  had  repeatedly  declined 
so  to  do.  There  was  no  proof  or  finding  that  plaintiff,  in  making  these 
sales,  was  induced  thereto  by,  and  relied  upon,  the  representations 
made  in  April.  F.,  at  the  time  he  purchased,  was  insolvent;  he  owed  a 
large  amount,  and  had  mortgaged  or  executed  bills  of  sale  of  all  his 
property  to  his  creditors,  which  mortgages  were  not  filed  until  after  his 
death ;  this  occurred  suddenly  in  March,  1887 ;  a  small  judgment  had 
been  obtained  against  him,  but  after  the  purchase  in  question.  The 
goods  so  obtained,  F.  almost  immediately  mortgaged  or  transferred  by 
bills  of  sale  to  defendant  to  obtain  aid  in  his  business;  they,  however, 
remained  in  the  possession  of  F.,  to  be  sold  in  the  usual  course  of  busi- 
ness. At  the  time  of  F.'s  death,  none  of  his  creditors  were  pressing  himF 
his  indebtedness  was  decreasing  and  his  financial  condition  improving; 
he  possessed  the  confidence  of  the  community,  conducted  a  large  busi- 
ness and  was  in  possession  of  a  large  amount  of  property.  He  was 
sheriff  of  the  county  at  the  time  and  was  in  receipt  from  that  office  of 
at  least  $3,500  annually.  Held  (Vann,  J.,  dissenting),  the  evidence 
failed  to  establish  that  the  sale  in  question  was  induced  by  false  repre- 
sentations, and  did  not  justify  a  finding  that  F.,  at  the  times  they  were 
made,  fraudulently  concealed  his  insolvency  and  obtained  the  property 
with  the  preconceived  design  not  to  pay  therefor. 

(Argued  April  22,  1891;  decided  June  9,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  September  9, 
1890,  which  reversed  a  judgment  in  favor  of  the  plaintiff, 
entered  upon  the  report  of  a  referee  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

P.  B.  McLennan  for  appellant.  The  false  representations 
made  in  April,  18S6,  and  the  circumstances  attending  the 
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transaction  at  that  time,  showed  an  intention  to  defraud  in  the 
later  purchases.  (Zabriskie  v.  Smith,  13  N.  Y.  322.)  Folsom 
was  hopelessly  insolvent  at  the  time  he  purchased  and  received 
the  property  in  question,  and  knew  himself  to  be  so.  (Parker 
v.  G.  CI.,  M.  &  R.  Co.,  617;  Dingy  Co.  v.  CfBrien, 
123  Mass.  12 ;  Brown  v.  Montgomery,  20  N.  Y.  287 ;  Jordan 
v.  Osgood,  109  Mass.  557 ;  2  Wait's  Law  and  Prac.  106 ; 
Queen  v.  Stadlers  Co.,  10  H.  L.  Cas.  404 ;  Hayes  v.  Morrell, 
14  Penn.  St.  48.)  The  goods  in  question  were  purchased  of 
the  plaintiff  by  Folsom  in  October  and  November,  1886,  with 
the  preconceived  design  and  intent  of  not  paying  for  the  6ame. 
(  W.  W.  Works  v.  Morse,  17  Am.  Kep.  1007 ;  Ross  v.  Miner, 
35  K  W.  Kep.  60 ;  1  Benj.  on  Sales,  §  525 ;  Stuart  v.  Emer- 
son, 52  N.  H.  301 ;  Johnson  v.  Morrell,  2  Keyes,  664 ;  Pike 
v.  Widing,  49  Barb.  314  ;  Roebling  v.  Duncan,  67  N.  Y.  598.) 
The  purchase  of  the  goods  in  question  was  a  fraud  upon  the 
part  of  Folsom  and  no  title  passed  to  him.  ( Wright  v.  Browny 
67  N.  Y.  1-6 ;  Devoe  v.  Brawn,  53  id.  462  ;  Pike  v.  Wietingy 
49  Barb.  314.)  The  defendant  took  with  knowledge  of  the 
fraud  and  is  not  a  bona  fide  purchaser.  ( Williamson  v. 
Brown,  15  N.  Y.  354 ;  Reed  v.  Gannon,  50  id.  345  ;  Baker 
v.  Bliss,  39  id.  70  ;  Ellis  v.  Howman,  90  id.  473,  474  ;  Dan- 
forth  v.  Daut,  4  Duer,  101 ;  Steams  v.  Gage,  79  N.  Y.  106  ; 
Pringle  v.  Phillips,  5  Sandf.  159 ;  Weaver  v.  Bar  den,  49 
N.  Y.  286  ;  Stevens  v.  Brennan,  79  id.  254 ;  Gary  v.  Whitey 
52  id.  141 ;  Root  v.  French,  13  Wend.  570  ;  Barnard  v. 
Campbell,  58  N.  Y.  73.)  The  bills  of  sale  were  fraudulent 
and  void.  (Siedenbach  v.  Riley,  111  N.  Y.  560 ;  Otis  v.  A%£2, 
8  Barb.  102;  Camp  v.  CW/>,  2  Hill,  628;  Ilanford  v. 
Artcher,  4  id.  271 ;  Sfed  v.  Benham,  84  N.  Y.  634  ;  Crcundall 
v.  Brown,  18  Hun,  461 ;  i^/vi  v.  Williams,  24  N.  Y.  35  ; 
TFtftfrf  v.  Lowry,  17  Wend.  492 ;  Stewart  v.  Slater,  6  Duer, 
90  ;  Dxitcher  v.  Swartwood,  15  Hun,  34  ;  Stimson  v.  Wrigleyy 
86  K  Y.  332 ;  Pctfte  v.  //art,  99  id.  168  ;  Southard  v. 
Benner,  72  id.  424 ;  Sperry  v.  Baldvjtn,  46  Hun,  120 ;  (?.  cfr 
i^.  i?.  Cb.  v.  ./Tartf,  48  id.  395  ;  Bainbridge  v.  Richmon,  17 
id.  391.)    It  is  always  competent  to  show  that  a  vendor  relied 
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upon  representations  made  by  the  vendee.  It  is  equally  com- 
petent to  show  that  the  vendor  relied  upon  the  existence  of 
certain  facts  known  to  the  vendee  and  concealed  by  him  from 
the  vendor.  (Leroy  v.  Rogers,  2  J.  &  S.  64.)  It  was  com- 
petent to  prove  the  representation  made  by  Folsom  to  Wilder 
in  February,  18S6.  (Hall  v.  Taylor,  18  N.  Y.  588 ;  Miller 
v.  Barber,  66  id.  568.) 

Wm.  P.  Cantwell  for  respondent  The  referee  does  not 
find  in  his  report  that  the  plaintiff,  or  her  agent,  A.  J.  Hotch- 
kin, believed  or  relied  upon  the  alleged  representations,  or 
were  induced  thereby  to  part  with  the  property.  This  is 
essential  to  a  recovery  in  such  an  action.  Without  this  essen- 
tial finding  of  fact  the  referee's  judgment  is  unsupported,  and 
ought  to  be  reversed.  {Taylor  v.  Guest,  58  N.  Y.  262; 
Addington  v.  Allen,  11  Wend.  374,  403  ;  Smith  v.  Devlin, 
23  K  Y.  365 ;  Jarvis  v.  Jarvis,  66  Barb.  331 ;  Armstrong 
v.  Bicknell,  2  Lans.  221 ;  Collins  v.  Clark,  54  Barb.  184.) 
This  action  rests  upon  the  alleged  fraud  committed  by  Lyman 
J.  Folsom  in  buying  the  carriages  in  question  from  the  plain- 
tiff. Unless  such  fraud  in  the  purchase  be  established,  there 
can  be  no  recovery  in  any  view  of  the  case.  (Clark  v. 
Billon,  97  K  Y.  370 ;  Mafone  v.  Sherman,  17  J.  &  S.  530 ; 
1  Kumsey's  Pr.  270,  §  419.)  An  intent  to  defraud  cannot  be 
imputed  to  a  party  who  contracts  a  debt  even  knowing  that  he 
is  insolvent,  merely  from  the  fact  of  his  insolvency,  and 
his  omission  upon  a  purchase  of  property  upon  credit 
to  disclose  such  condition  to  his  vendor.  (Morris  v. 
Talcott,  96  N.  Y.  100,  107;  Nichols  v.  Pinner,  18 
id.  295 ;  23  id.  264 ;  Wright  v.  Brown,  67  id.  9 ;  People's 
Bank  v.  Bogart,  81  id.  108 ;  Van  Dyke  v.  McQuade,  86  id. 
38 ;  Swarthout  v.  Merclcant,  47  Hun,  106.)  The  burden  of 
proof  as  to  fraudulent  intent  rests  upon  the  plaintiff.  (Coffin 
v.  IloUister,  36  N.  Y.  S.  R  271,  272 ;  Woodworth  v.  Sweet, 
51  K  Y.  8;  P.P.  Co.  v.  O'Brien,  36  Hun,  79 ;  Parker  v. 
Conner,  93  N.  Y.  118 ;  Belmont  v.  Lam,  22  How.  Pr.  365; 
Talcott  v.  Rosendale,  22  Hun,  573;  MiUikin  v.  Dart,  26  id. 
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24  ;  Trim  v.  Smith,  13  Abb.  [K  C]  35.)  The  alleged  fraud- 
ulent  representations,  without  sufficient  proof  of  which  the 
plaintiff's  case  must  be  fatally  defective,  were  found  by  the 
referee  upon  the  uncorroborated  testimony  of  the  plaintiffs 
husband  and  manager,  though  that  testimony  was  impaired, 
discredited  and  contradicted.  This  was  an  error  for  which 
a  new  trial  should  have  been  granted,  especially  when 
it  appeared  by  his  opinion  that  the  referee  in  effect  disre- 
garded the  testimony  of  Sears.  (Dean  v.  Van  Nostramd, 
23  Wkly.  Dig.  97;  Kearney  v.  Mayor,  etc.,  92  N.  Y. 
617 ;  Nicholson  v.  Connor,  8  Daly,  212 ;  Roberts  v.  Gee, 
15  Barb.  449 ;  Kavanaugh  v.  Wilson,  70  N.  Y.  177.)  The 
defendant  acquired  a  valid  legal  title  to  the  carriages.  (Dud- 
ley  v.  Danforth,  61  N.  Y.  626 ;  Malcom  v.  Laveridge,  13 
Barb.  372 ;  Mowry  v.  Walsh,  8  Cow.  238 ;  Starin  v.  Kelly, 

38  N.  Y.  419 ;  Simpson  v.  Del  H<yyo,  94  id.  189 ;  Murphy 
v.  Briggs,  89  id.  446 ;  Parker  v.  Conner,  93  id.  118 ;  2  K. 
S.  137,  §  5 ;  Etting  v.  Vanderlyn,  4  Johns.  237 ;  King  v. 
Upton,  4  Me.  387 ;  Giles  v.  AcTdes,  9  Penn.  St.  147 ;  Butler 
v.  Miller,  1  K  Y.  496 ;  Fox  v.  Burns,  12  Barb.  677,  678 ;. 
Brown  v.  Bement,  8  Johns.  96 ;  Case  v.  Broughton,  11 
Wend.  106,  109 ;  Dane  v.  Mallory,  16  Barb.  46,  49;  Burdick 
v.  Mo  Vanner,  2  Den.  170 ;  Galen  v.  Brown,  22  N.  Y.  37, 

39  ;  ParshaU  v.  Eggart,  54  id.  23 ;  Smith  v.  Acker,  23  Wend. 
667 ;  Fuller  v.  Acker,  1  Hill,  475 ;  Quarles  v.  George,  23 
Pick.  401.)     Plaintiff  is  not  a  judgment  creditor.     (  WUetts  v. 

Vandenburgh,  34  Barb.  424 ;  Dunlevy  v.  TaUmadge,  32  N. 
Y.  457,  460 ;  Van  Buskirk  v.  Warren,  34  Barb.  457 ;  Sturges 
v.  Vanderbilt,  73  N.  Y.  385 ;  Adsit  v.  jff-w«for,  87  id.  585  ; 
Anthony  v.  Wood,  96  id.  180 ;  Scythe  Co.  v.  Foster,  36  id.  560; 
Throop  Co.  v.  Smith,  110  id.  83,  87 ;  Harvey  v.  McDonnell, 
23  N.  Y.  S.  K.  501 ;  Code  Civ.  Pro.  §  1871.)  There  has 
been  no  effectual  rescission  of  the  contract,  of  which  the 
plaintiff  has  enjoyed  the  full  fruits.  (Brackett  v.  Gris- 
wold,  112  N.  Y.  467.)  Improper  evidence  was  received  upon 
the  trial.  (Ayers  v.  Water  Commissioners,  22  Hun,  297, 298 ; 
Bamk  of  the  Commonwealth  v.  Mudgett,  44  N.  Y.  514,  522, 
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523 ;  Cowdrey  v.  Coit,  4A  id.  382,  391 ;  Learned  v.  Ryder,  61 
Barb.  552 ;  Rawlesv.  A.  M.  L.  Ins.  Co.,  27  N.  Y.  282;  Newell 
v.  Doty,  33  id.  94 ;  Abb.  Trial  Ev.  12,  13 ;  Paige  v.  Cagwin, 
7  Hill,  361 ;  F.  &,  etc.,  Co.  v.  Bodge,  93  U.  S.  379 ;  BuUis  v. 
Montgomery,  50  N.  Y.  358 ;  Foote  v.  Beecher,  78  id.  155 ; 
Holcomh  v.  Holcomb,  95  id.  316;  Carroll  v.  Deimel,  Id.  252, 
256  ;  Schoonmaker  v.  Watford,  20  Hun,  166.)  The  General 
Term  had  the  power,  and  it  was  their  duty,  to  inquire  whether 
the  findings  accorded  with  the  weight  of  evidence,  and,  if  not, 
to  reverse  them.  (loeschick  v.  Baldwin,  38  N.  Y.  326 ;  Smith 
v.  J?.  L.  Ins.  Co.,  49  id.  211 ;  Godfrey  v.  Moser,m  id.  250; 
Moran  v.  McLarty,  75  id.  25.) 

John  I  Gilbert  for  respondent.  The  evidence  of  Hotchkin 
should  be  received,  if  at  all,  with  great  caution.  (Code  Civ. 
Pro.  §  829 ;  Renwick  v.  N.  Y.  C  &  II  R.  R.  R.  Co.,  36  N. 
Y.  132 ;  Kearney  v.  City  of  New  York,  92  id.  617  ;  Elwood 
v.  W,  U.  T.  Co.,  45  id.  549 ;  Nicholson  v.  Conner,  8  Daly, 
215.)  The  legal  presumption  is  against  fraud.  (Nichols  v. 
Prinner,  18  N.  Y.  295 ;  Brackett  v.  Griswold,  112  id.  454; 
Morris  v.  Talcott,  96  id.  100.)  Folsom  was  under  no  obliga- 
tion to  disclose  his  financial  standing.  (Van  Duyck  v. 
McQuade,  86  K  Y.  38.) 

Bbown,  J.  This  action  was  brought  to  recover  the  possession 
of  a  lot  of  top  buggies  alleged  to  have  been  fraudulently 
obtained  from  the  plaintiff  by  one  Lyman  J.  Folsom  in  the 
months  of  October  and  November,  1886,  and  by  said  Folsom 
transferred  to  the  defendant  as  security  for  the  payment  of  a 
precedent  debt.  The  plaintiff  had  judgment  upon  the  referee's 
report  for  the  possession  of  thirty-nine  of  the  buggies.  The 
order  of  the  General  Term  which  reversed  the  judgment  and 
from  which  this  appeal  is  taken  was  upon  questions  of  fact  and 
law,  hence  both  are  open  to  our  consideration. 

The  complaint  alleged  that  Folsom  obtained  the  property 
in  question  in  the  months  of  October,  November  and  December, 
1886,  and  with  intent  to  defraud  the  plaintiff  and  induce  her 
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to  deliver  said  property  to  him  on  credit,  falsely  and  fraudu- 
lently represented  himself  to  be  financially  good  and  solvent 
*nd  worth  the  sum  of  fifteen  thousand  dollars,  and  that  the 
plaintiff,  believing  and  relying  upon  such  representations  and 
believing  said  Folsora  to  be  solvent,  was  induced  to  deliver  said 
property  to  him  upon  credit,  and  that  said  Folsom  obtained  the 
flame  with  a  preconceived  design  and  intent  not  to  pay  therefor. 

It  further  alleged  that  Folsom  was  insolvent  at  the  time 
aforesaid  and  knew  himself  to  be  so.  That  he  had  transferred 
and  delivered  the  property  to  the  defendant  as  security  for  the 
payment  of  a  precedent  debt  and  that  defendant  was  not  a  bona 
fide  purchaser  thereof. 

It  further  alleged  a  demand  for  the  possession  of  the 
property  and  an  unlawful  refusal  and  detention  thereof  by 
defendant. 

The  answer  denied  any  fraud  upon  the  part  of  Folsom 
And  alleged  that  defendant  was  a  purchaser  in  good  faith  of 
the  property  in  question.  To  substantiate  the  allegations  of 
her  complaint  the  plaintiff  proved  by  Alfred  J.  Hotchkin,  her 
husband,  who  was  her  agent  and  general  business  manager,  that 
on  April  13,  1886,  Folsom  came  to  his  office  in  Syracuse  and 
said  he  had  come  to  buy  some  carriages  if  they  could  agree  on 
price.  There  had  been  sales  to  Folsom  prior  to  this  date,  but 
generally  for  cash.  The  witness  asked  him  if  he  washed  to 
buy  for  cash  and  he  said  no,  he  wished  to  buy  on  time.  The 
witness  then  continued  as  follows :  "  I  said  we  have  sold  you 
before  for  cash  and  not  on  time ;  how  is  your  financial  condi- 
dition  ? "  He  said  :  "  I  am  good  for  what  I  wish  to  buy.  I 
.am  solvent  and  am  worth  $15,000."  I  then  asked  him  if  he 
would  wish  to  buy  more  than  the  number  he  had  named  and 
he  said  "Not  to  day,  but  will  want  more  later  on,  that  it  was 
early  for  him  to  buy  buggies  at  that  time. "  I  then  asked  him 
■"if  three  or  four  months  draft  or  note  would  be  satisfactory 
and  he  replied  that  it  would,  and  I  filled  out  an  order  and  he 
.signed  it" 

This  is  the  only  evidence  contained  in  the  case  of  a  repre- 
;sentation  made  by  Folsom  as  to  his  financial  condition  which 
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plaintiff  claims  influenced  her  in  making  the  sale  in  question. 
There  was  evidence  that  in  February,  1886,  Folsom  made  some 
statements  as  to  his  condition  to  one  Wilder,  a  traveling  sales- 
man for  the  plaintiff,  but  it  does  not  appear  that  these  state- 
ments were  communicated  to  plaintiff  or  her  husband,  and  the 
referee  specifically  found  that  they  were  not  relied  upon  in  selling 
the  property  which  is  the  subject  of  this  action.  The  wagons 
that  were  purchased  in  April  were  paid  for,  and  between  that 
date  and  the  month  of  October  other  sales  were  made  by 
plaintiff  to  Folsom,  some  for  cash  and  one  on  a  credit  of  three 
months,  which  was  also  paid. 

The  buggies  which  were  transferred  to  the  defendant  were 
sold  to  Folsom  in  the  months  of  October  and  November,  and 
it  is  conceded  that  no  representations  were  made  by  Folsom  at 
that  time ;  and  if  those  sales  were  induced  by  any  statements 
as  to  his  financial  condition,  they  were  those  of  April  thirteenth 
which  I  have  quoted ;  but  the  referee  did  not  find  that  the 
sales  of  October  and  November  were  induced  by  the  repre- 
sentations made  in  April,  nor  did  he  find  that  plaintiff  relied 
upon  that  representation  in  making  those  sales. 

The  finding  is:  "  That  upon  the  13th  day  of  April,  1886, 
said  Folsom,  for  the  purpose  of  obtaining  carriages  from  the 
plaintiff  at  that  tune  upon  credit,  and  for  the  purpose  of 
obtaining  further  credit,  falsely  represented  himself  as  solvent 
and  worth  fifteen  thousand  dollars."  As  has  already  been 
stated  carriages  bought  on  April  thirteenth  were  paid  for,  as 
were  most  of  those  purchased  during  the  summer  of  1886. 

The  title  of  the  defendant  could  not  be  impeached  on  the 
ground  that  the  property  was  obtainec  from  the  plaintiff  by 
the  false  representations  of  Folsom  without  showing  that  in 
parting  with  the  property  the  plaintiff  was  influenced  by  those 
representations,  and  to  show  this  it  must  appear  that  she  relied 
upon  them  in  giving  the  credit  upon  the  sale. 

Fraud  without  damage  or  damage  without  fraud  will  not 
sustain  an  action  for  deceit,  and  a  false  and  fraudulent  repre- 
sentation made  by  one  party  to  induce  a  contract  entered  inte 
by  another,  is  not  actionable,  unless  the  party  to  whom  it  was- 
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made  believed  the  representation  to  be  true  and  acted  upon  the 
faith  of  it  to  his  damage.  (Allen  v.  Addingtony  7  Wend.  9 ; 
Oberhmder  v.  Sjriess,  45  N.  Y.  175 ;  Lefier  v.  Field,  52  N.  Y. 
621 ;  Taylor  v.  Guest,  58  id.  266.) 

The  essential  elements  of  an  action  for  false  pretenses  are 
representations,  falsity,  scienter,  deception  and  injury.  (Arthur 
v.  Grisicold,  55  X.  Y.  400.) 

In  a  legal  sense  a  person  is  not  damaged  by  a  false  repre- 
sentation by  which  he  is  not  influenced.  (Taylor  v.  Guest, 
supra.) 

And  in  Brackett  v.  Griswold  (112  N.  Y.  454),  it  is  said 
"there  must  have  been  false  representations,  known  to  be  such, 
calculated  and  intended  to  influence  the  plaintiff,  and  in 
reliance  upon  which  he  in  good  faith  parted  with  property." 

All  these  circumstances  must  be  found  to  exist,  and  the 
absence  of  any  one  of  them  is  fatal  to  a  recovery. 

The  judgment  of  the  trial  court  cannot  be  upheld  therefor 
upon  the  findings  in  reference  to  the  false  representations  of 
April  thirteenth.  There  is  not  alone  an  absence  of  any  finding 
that  such  representations  were  relied  upon  by  plaintiff  or  influ- 
enced her  in  making  the  October  and  November  sales,  but 
there  is  a  total  absence  of  any  fact  found  by  the  referee  con- 
necting those  sales  in  any  way  wdth  the  representations  made 
in  April,  and  there  is  nothing  in  the  opinion  of  the  referee 
from  which  it  can  be  inferred  that  he  intended  to  decide  that 
the  October  and  November  sales  were  induced  by  the  repre- 
sentations made  in  April.  It  becomes  unnecessary,  therefore, 
for  us  to  examine  the  evidence  to  determine  whether  the  facts 
that  those  representations  were  made  and  were  false  were  sup- 
ported by  the  weight  of  testimony,  for  we  need  not  consider 
further  a  branch  of  the  case  which  was  rejected  by  the 
referee. 

The  referee  found,  however,  "that  at  the  time  Folsom  pur- 
chased  and  received  said  carriages,  he  was  insolvent,  knew 
himself  to  be  insolvent,  fraudulently  concealed  his  insolvency 
from  the  plaintiff,  and  must  necessarily  have  known  that  he 
could  not  continue  in  business  and  pay  for  said  property. 
bicKELs— Vol.  LXXXIL        43 
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That  the  said  goods  were  purchased  and  received  of  the  plain- 
tiff by  said  Folsom  fraudulently  with  the  preconceived  design 
and  intent  not  to  pay  for  the  same." 

If  a  purchaser  who  is  insolvent  conceals  that  fact  from  the 
vendor  for  the  purpose  of  defrauding  him,  and  thus  obtains 
goods  without  intending  to  pay  for  them,  the  title  of  the 
property  is  not  changed,  and  it  may  be  reclaimed  by  the  ven- 
dor. {Durett  v.  Haley,  1  Paige,  492  ;  Ash  v.  Putnam,  1  Hill, 
302 ;  Ferguson  v.  Carrington,  9  B.  &  C.  59  ;  Devoe  v.  Brandt, 
53  N.  Y.  462;  Wright  v.  Brown,  67  id.  1.)  Therefore,  if 
the  findings  I  have  quoted  are  sustained  by  the  weight  of 
testimony,  they  will  uphold  the  judgment  of  the  trial  court. 

I  shall  assume  that  Folsom  was  insolvent  in  October,  1886, 
and  must  have  known  that  fact,  but  I  think  the  evidence  does 
not  support  the  conclusion  that  he  knew  he  could  not  continue 
in  business  and  pay  for  the  carriages,  and  that  he  acquired  the 
property  with  a  preconceived  design  not  to  pay  for  the  same. 

The  reasons  given  for  the  conclusion  of  the  learned  referee 
are:  First,  Folsom's  insolvency  and  large  indebtedness.  Second, 
that  he  had  mortgaged  all  his  property  to  his  numerous  credit- 
ors, which  mortgages  were  not  filed  until  after  his  death,  and 
that  he  had  been  sued  and  a  small  judgment  recovered  against 
him ;  and  third,  that  all  the  carriages  obtained  from  the  plain- 
tiff were  almost  immediately  transferred  to  the  defendant. 

I  am  unable  to  perceive  how  the  fact  that  the  chattel  mort- 
gages and  bills  of  sale  were  not  filed  indicated  a  fraudulent 
intent  on  Folsom's  part  in  procuring  the  property  in  question. 

The  chattel  mortgage  to  Adams  for  $6,000,  was  executed  in 
January,  1886,  and  the  bill  of  sale  to  Shields  &  Shane,  con- 
veying personal  property,  notes  and  accounts  to  an  amount  in 
excess  of  $26,000,  was  executed  in  February  of  the  same  year. 
Neither  were  filed  until  after  his  death.  If  the  securities  and 
the  fact  that  they  were  not  filed  are  indications  of  a  fraudulent 
intent  in  the  purchase  of  property  by  Folsom,  that  inference 
would  be  as  strong  as  to  purchasers  prior  to  October  as  after, 
and  yet  we  find  that  purchases  made  of  the  plaintiff  in  April 
and  throughout  the  summer  were  paid  for  and  during  the 
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same  period  Folsom  was  actively  engaged  in  business  buying 
from  other  manufacturers  and  not  a  single  fraudulent  act  on 
his  part  prior  to  the  sales  of  plaintiff  in  October  is  proven  or 


The  inference  of  fraud  from  the  giving  and  failing  to  file 
the  various  chattel  mortgages  is  greatly  weakened  if  not  totally 
destroyed  when  we  find  that  Folsom  to  the  day  of  his  death, 
was  conducting  his  business  in  the  usual  way,  dealing  with 
many  persons  with  no  charge  of  fraud  against  him,  except  the 
single  one  involved  in  this  action.  Moreover,  I  do  not  see  how 
the  failure  to  file  the  chattel  mortgages  and  bills  of  sale  or  to 
take  possession  of  the  property  is  to  be  regarded  as  Folsom's 
act.  It  is  true  in  some  instances  he  requested  it,  but  the 
various  mortgagees  could  at  any  time  have  filed  their  securities 
and  their  failure  to  do  so  indicates  a  leniency  on  their  part 
towards  their  debtor,  born  of  their  confidence  in  him  and  of 
his  honesty  in  dealing. 

It  is  true  that  Folsom's  indebtedness  was  large  and  especially 
so  to  the  three  banks  at  Malone,  but  none  of  his  creditors  were 
pressing  him  and  no  suits  were  pending  against  him  and  no 
judgment  was  recovered  against  him  until  after  the  sales  in 
question,  and  then  only  for  the  small  sum  of  $190.  That  he 
had  the  confidence  of  his  creditors  is  indicated  by  their  leniency 
towards  him,  and  their  apparent  confidence  in  his  business 
ability.  But  it  appears  that  his  indebtedness  was  decreasing, 
not  growing. 

Mr.  French,  the  cashier  of  the  People's  Bank,  testified  that 
from  October  1,  1886,  to  January  1,  1887,  Folsom's  indebted- 
ness to  that  bank  was  reduced  twenty-five  hundred  dollars,  and 
Mr.  Pease,  the  cashier  of  the  defendant  bank,  testified  that 
shortly  before  his  death,  Folsom  reduced  his  indebtedness  in 
that  bank.  Notwithstanding  some  losses,  his  financial  con- 
dition in  January,  1887,  was  better  and  stronger  than  in  Octo- 
ber when  the  first  lot  of  wagons  in  question  were  6old  to  him 
by  the  plaintiff. 

It  is  also  true  that  the  buggies  soon  after  their  receipt  by 
Folsom  were  by  bill  of  sale  transferred  to  the  defendant  bank, 
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but  this  transfer  was  riot  made  with  any  intent  to  cheat  the 
plaintiff  or  to  dispose  of  the  property  for  any  fraudulent  pur- 
pose, but  in  aid  and  assistance  of  his  business. 

As  has  already  appeared,  the  bills  of  sale  were  not  filed  and 
the  wagons  remained  in  Folsom's  possession  to  be  sold  in  the 
usual  course  of  business  in  the  spring  when  there  was  a  market 
for  them. 

The  same  may  be  said  of  the  chattel  mortgage  to  Adams  & 
Martin  who  were  indorsers  on  an  over-due  promissory  note  of 
$2,000,  held  by  the  People's  Bank. 

There  is  nothing  in  the  general  appearance  of  Folsom's  busi- 
ness in  the  fall  of  1886,  as  disclosed  by  the  record,  that  indi- 
cates impending  failure.  No  creditors  were  pressing  him,  but 
all  were  lenient  and  apparently  satisfied  with  the  situation. 

There  was  no  market  for  his  stock  of  wagons  until  spring, 
and  apparently  there  was  a  reasonable  hope  and  expectation 
of  a  profitable  business  at  that  time  and  with  the  sale  of  his 
stock  a  reduction  of  indebtedness  and  an  improved  financial 
condition.  He  possessed  the  confidence  of  the  community  in 
which  he  lived,  conducted  a  large  business,  kept  a  livery  stable 
and  operated  a  stage  line  and  was  in  possession  of  a  large 
amount  of  property.  He  was  the  sheriff  of  the  county,  hold- 
ing that  office  for  a  second  term,  and  in  the  enjoyment  of  an 
annual  income  therefrom  of  at  least  thirty-five  hundred  dollars. 

It  is  important  in  looking  at  his  business  prospects  and 
endeavoring  to  determine  the  probability  of  his  paying  for 
property  bought  in  the  fall  of  1886,  to  bear  in  mind  that  he 
died  suddenly  on  the  1st  of  March,  1887. 

It  is  not  just,  therefore,  to  look  at  the  situation  as  it  existed 
after  his  death.  The  abrupt  termination  of  his  personal  con- 
duct of  the  business  caused  results  not  only  unexpected,  but 
which  probably  would  not  have  occurred  if  he  had  lived. 

The  indebtedness  to  plaintiff  did  not  mature  until  June  and 
July  following.  Before  that  time  elapsed  the  buggies  would, 
in  all  probability  have  been  sold,  and  the  proceeds  of  the  sales 
been  available  in  his  business.  "With  his  death  there  was 
nothing  to  do  but  settle  his  estate  with  the  usual  result  of 
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forced  sales  and  liquidation  and  rapid  depreciation  of  the  value 
of  his  property. 

Many  a  business  man,  if  compelled  to  go  into  liquidation  on 
a  given  day,  would  find  himself  insolvent ;  whereas,  if  allowed 
to  close  up  his  business  in  his  own  way  would  realize  more 
than  sufficient  to  pay  his  debts,  and  many  men  have  bridged 
over  a  worse  situation  than  confronted  Folsom  in  the  fall  of 
1886.  Every  failure  has  its  accumulation  of  embarrassments, 
but  it  cannot  be  said  in  this  case  that  had  Folsom  lived  he 
might  not  have  extricated  himself  from  his  difficulties. 

Thus  far  I  have  attempted  to  examine  the  general  appear- 
ance of  Folsom's  business  as  disclosed  by  the  record.  To  my 
mind  it  does  not  show  him  to  be  a  dishonest  man,  and  in  this 
connection  it  is  a  fact  of  great  weight  that,  notwithstanding 
his  business  life  was  open  to  the  scrutiny  of  the  plaintiff,  no 
witness  testified  to  a  single  act  indicating  fraud  in  another 
transaction. 

Let  us  now  look  briefly  at  the  immediate  transaction  involved 
in  this  suit 

The  usual  concomitant  of  fraud  is  a  desire  and  effort  on  the 
part  of  the  fraudulent  purchaser  to  get  possession  of  the 
property.  Terms  and  conditions  and  length  of  credit  are  of 
no  importance.  So  long  as  the  possession  of  property  is 
obtained,  the  fraudulent  purpose  is  accomplished  and  all  con- 
ditions of  sale  are  but  unimportant  incidents  of  the  transaction. 

The  negotiations  leading  to  the  delivery  of  the  wagons  are 
all  in  writing  and  speak  for  themselves.  The  first  was  insti- 
tuted by  the  plaintiff  in  a  letter  to  Folsom  written  by  her 
husband  from  Syracuse  under  date  of  September  28,  1886,  in 
which  he  said  :  "  If  you  want  to  make  some  money  I  will  give 
you  a  chance  now."  Then  followed  an  offer  to  sell  50  buggies 
on  eight  months  credit  and  a  description  of  the  wagons  fol- 
lowing which  he  says,  "  This  is  a  splendid  chance  for  you." 

Two  days  after,  not  having  a  reply  to  his  letter,  Hotchkin 
wrote  him  again,  saying :  "  I  wrote  you  several  days  ago 
making  you  special  low  offer  on  50  buggies  and  on  favorable 
terms.     Please  let  me  hear  from  you  by  next  mail." 
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But  Folsom  did  not  reply  until  October  sixth,  when  he  tele- 
graphed :  "  Send  me  one  sample  carriage.  Will  buy  more  if 
suits."  The  sample  carriage  was  6ent  and  on  the  ninth  of  Octo- 
ber Hotchkin  writes  again,  saying  Folsom  had  better  send  his 
order  by  next  mail  "  as  they  are  selling  very  fast." 

On  October  eleventh  the  order  was  sent  and  the  wagons 
were  shipped  and  the  first  sale  was  completed. 

On  November  6,  1886,  Hotchkin  began  negotiations  for 
another  sale,  by  letter  of  that  date,  in  which  he  said :  "  If  you 
want  another  bargain  and  will  keep  prices  to  yourself  I  will 
sell  you  50  Brewster  buggies  at  $65  each,  same  terms  as 
before,  if  order  is  sent  by  return  mail.  The  lowest  price  will 
be  after  December  first  $75.  *  *  *  If  you  want  this 
chance  you  had  better  gobble  it  at  once.  You  can  advise  by 
telegram  at  my  expense  or  they  may  be  sold." 

Folsom,  notwithstanding  the  chance  that  the  buggies  would 
all  be  sold,  did  not  advise  by  telegram  or  order  by  return  mail, 
but  waited  until  November  fifteenth  when  he  wrote  that  he 
would  take  35  side-spring  buggies  of  the  same  kind  as  the 
October  order  and  at  the  same  price  and  15  Brewsters  on 
eight  months  credit  from  December  1st. 

On  the  following  day  Hotchkin  replied  that  he  had  only 
twenty-five  side-spring  and  that  he  would  have  no  more  of 
either  kind  at  the  price  named,  and  then  says :  "  This  is  the 
last  chance.  I  have  made  this  offer  to  a  party  in  Elmira  for 
net  cash  and  expect  his  order  to-morrow,  so  if  you  want  them 
you  had  better  telegraph  me  to-morrow  morning.  First  come, 
first  served/' 

But  notwithstanding  this  seductive  offer  and  the  probability 
that  Hotchkin  would  sell  to  his  Elmira  customer  for  net  cash 
instead  of  on  eight  months'  time  Folsom  did  not  reply,  and 
two  days  later  Hotchkin  telegraphed :  "  Do  you  want  the 
buggies  i "  Evidently  the  "  Elmira  party  "  did  not  want  them 
and  apparently  neither  did  Folsom,  for  he  replied :  "  "Will  take 
twenty-five  side-springs.     Don't  want  any  Brewsters." 

But  the  next  day  the  price  for  Brewsters  fell  and  Hotchkin 
telegraphed :  "  Will  make  price  sixty  dollars  on  twenty-five 
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Brewsters;  answer."  And  Folsoin  answered:  "Will  take 
side-springs.     Don't  want  any  Brewsters." 

Bnt  Hotchkin's  auction  had  not  yet  closed  and  he  imme- 
diately telegraphed,  "  Will  sell  twenty-five  Brewsters  at  fifty- 
five  dollars.  Last  chance.  Answer."  And  Folsom  took  them 
at  the  last  offer  on  a  credit  of  four  months'  note  and  an  agree- 
ment by  Hotchkin  to  renew  for  an  additional  four  months,  and 
the  second  sale  was  concluded. 

Now,  it  is  impossible  for  anyone  to  read  this  correspondence 
and  say  that  it  indicates  fraud  on  Folsom's  part.  Indeed,  one 
is  amused  at  the  persistency  of  Hotchkin  in  his  efforts  to  6ell 
his  property,  and  his  statements  that  the  wagons  are  "  selling 
fast,"  and  that  "  another  party  will  take  them  for  cash  to-mor- 
row ; "  "  that  the  price  will  go  up  after  December  first,"  and 
unless  Folsom  "  telegraphs  his  order,  the  opportunity  will  be 
gone,"  his  rapid  reduction  in  the  price  when  Folsom  hesitates 
and  his  advice  to  "  gobble  them  at  once." 

What  the  transaction  does  indicate  is,  on  the  one  hand  a 
manufacturer  with  a  large  stock  of  wagons  in  the  fall  of  the 
year,  who  desires  to  sell  them  at  low  figures  and  who  is  willing  to 
take  commercial  paper  on  long  time,  upon  which  he  can  realize 
the  money.  On  the  other  hand,  a  cautious  dealer  induced  to 
become  a  purchaser  by  the  exceptionally  low  price  and  long 
credit  offered  and  who  expects  to  realize  on  sales  of  the  wagons 
before  his  paper  matures.  In  this  connection  the  evidence  of 
Charles  Fury  is  very  significant.  He  was  in  the  employ  of 
Folsom  until  December,  1880,  and  he  testifies  that  he  saw  the 
letters  from  Hotchkin  and  that  Folsom  consulted  with  him  as 
to  whether  it  would  be  safe  to  rely  on  the  promise  to  renew 
his  paper  at  the  end  of  four  months  in  the  event  of  Hotchkin 
failing  in  the  meantime.  Also  as  to  the  probability  of  his 
being  able  within  the  further  period  of  four  months  to  make 
sales  and  meet  the  renewed  paper,  and  that  the  result  of  that 
consultation  was  the  order  for  the  carriages. 

This  evidence  shows  Folsom's  mind  on  the  subject  and  abso- 
lutely destroys  all  inference  of  fraud.  He  had  reason  to  be 
apprehensive  as  to  the  plaintiff's  responsibility  on  account  of 
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the  husband's  former  failure  in  the  same  bushiest*,  and  it  shows 
that  lie  was  calculating  the  chances  of  his  business  enabling 
him  to  sell  the  wagons  during  the  term  of  credit  and  meet  his 
obligations  when  they  matured. 

Our  conclusion  is  that  the  weight  of  evidence  is  against  the 
finding  that  Folsom,  when  he  bought  the  wagons,  knew  that 
he  could  not  pay  for  them,  and  that  he  purchased  them  with  a 
preconceived  intent  not  to  pay  for  them. 

There  is  nothing,  therefore,  left  to  uphold  the  referee's 
judgment  except  that  Folsom  knew  that  he  was  insolvent 
when  he  made  the  purchases  and  did  not  disclose  that  fact  to 
the  plaintiff.  But  this  is  not  sufficient.  The  law  is  well  set- 
tled in  this  state  that  the  mere  omission  of  a  purchaser  of  goods 
on  credit  to  disclose  his  insolvency  to  the  vendor,  in  the 
absence  of  any  attempt  to  defraud,  is  not  such  a  concealment 
as  will  avoid  the  sale,  although  the  fact,  if  known  to  the  seller, 
would  affect  his  credit  {Nichols  v.  Pinner,  18  N.  Y.  295: 
Peoples  Bank  v.  Bogart,  81  id.  101-10S ;  Morris  v.  Talcott, 
96  id.  107;  Macullar  v.  McKinley,  99  id.  353;  Coffin  \. 
Ho/lister,  27  K  Y.  S.  R  637.) 

The  intent  not  to  pay  must  exist  when  the  property  is  pur- 
chased, and  without  proof  of  such  an  intent  a  judgment  for 
the  plaintiff  cannot  be  sustained.  (Brackett  v.  Griswold, 
supra.) 

Mere  insolvency  undisclosed  is  not  enough.  We  are  of  the 
opinion  that  the  General  Term  was  right  in  reversing  the 
judgment. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  rendered  against  the  appellant,  with  costs. 

Vann,  J.  (dissenting).  The  judgment  about  to  be  rendered 
by  the  court  impresses  me  as  opposed  to  the  weight  of  evi- 
dence given  upon  the  trial.  I  do  not  intend  to  engage  in  an 
extended  discussion  of  the  facts,  but  will  allude  to  enough  of 
the  evidence  to  define  my  position  and,  me  judice,  justify  my 
vote  to  reverse  the  judgment  of  the  General  Term  and  affirm 
that  of  the  referee.     The  question  presented  for  decision  is 
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whether  Lyman  J.  Folsom  practiced  deception  in  order  to 
induce  the  plaintiff  to  part  with  her  property.  A  careful  con- 
sideration of  all  the  evidence  has  convinced  me  that  he 
deceived  her  both  by  the  statement  of  what  was  false  and  by 
the  concealment  of  what  was  true. 

On  the  13th  of  April,  1886,  Folsom,  offering  to  buy  goods 
of  the  plaintiff  and  stating  that  he  should  want  more  in  the 
future,  represented  to  her  that  he  was  solvent  and  worth 
$15,000.  Three  months  before  he  had  given  a  chattel  mort- 
gage to  Adams  for  $6,000,  and  within  less  than  two  months 
before  another  to  Shields  and  others  for  $10,000,  subject  to  a 
third  for  $1,000,  covering  most  of  the  personal  property  that  he 
had  and  all  that  he  was  using  in  his  business.  Two  other  mort- 
gages on  his  liveiy  stock,  one  three  years  old  and  the  other 
two,  amounting  to  $1,500,  remained  unpaid  at  this  time. 
None  of  these  mortgages  were  filed.  His  real  estate  was 
already  mortgaged  to  its  full  value,  except  one  parcel,  and 
when  the  representations  were  made  he  had  very  little  prop- 
erty free  from  incumbrance,  or  available  to  pay  his  unsecured 
debts  amounting  to  some  thousands  of  dollars.  According  to 
the  most  charitable  definition  of  insolvency  he  was  insolvent, 
because  he  had  not  property  enough  to  pay  his  debts  and,  as 
every  man  in  the  absence  of  proof  to  the  contrary  is  presumed 
to  know  the  situation  of  his  own  affairs,  it  must  be  assumed 
that  he  knew  he  was  insolvent,  especially  as  he  was  a  good 
bookkeeper  and  a  good  business  man.  Having  established  his 
credit  with  the  plaintiff  he  bought  goods  of  her  to  a  small 
amount,  which  he  subsequently  paid.  He  was  then  ready  to 
load  up  and  fail,  and  the  eagerness  of  the  plaintiff  to  sell 
goods  to  a  man  worth  $15,000,  as  she  supposed,  made  her  an 
easy  victim.  During  the  month  of  September,  1886,  in  order 
to  secure  previous  indorsements,  he  gave  two  bills  of  sale,  one 
covering  his  interest  in  a  crop  of  hops  and  the  other  embrac- 
ing his  horses,  wagons,  sleighs  and  all  the  property  used  in  his 
livery  business,  and  neither  of  these  were  filed.  Even  notes, 
accounts  and  all  his  evidences  of  debt  were  included  in  one  of 
these  instruments,  as  well  as  cash  on  hand  and  estimated  profits. 
Sickels  —Vol.  LXXXIL        44 
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October  11,  1886,  he  bought  of  the  plaintiff  fifty  carriages, 
for  which  he  agreed  to  pay  her  $2,250  in  eight  months,  and 
one  month  later  he  gave  a  bill  of  sale  to  the  defendant  for 
thirty  of  said  carriages  to  secure  over-drafts  and  past  due 
paper. 

November  20, 1886,  he  bought  of  the  plaintiff  fifty  more  car- 
riages, for  which  he  agreed  to  pay  $2,500  eight  months  there- 
after. He  waited  until  the  last  of  these  carriages  was  delivered, 
when,  about  December  13,  1886,  he  gave  a  bill  of  sale  to  the 
defendant  covering  this  lot  also,  to  secure  a  past  indebtedness 
of  $3,500.     Neither  of  these  instruments  was  filed. 

December  28,  1886,  he  gave  a  chattel  mortgage  for  $1,000, 
apparently  a  renewal,  that  was  filed,  and  January  19, 1887,  he 
mortgaged  the  rest  of  his  real  estate  for  $6,000  to  secure  an 
indorser,  and  this  mortgage  was  not  recorded.  On  the  twenty- 
fourth  of  the  same  month  he  gave  a  bill  of  sale  covering  forty 
of  the  carriages,  that  he  had  purchased  of  the  plaintiff,  to 
secure  his  indorsers  upon  a  note  past  due  and  under  protest 
for  more  than  four  months,  but  it  was  not  filed.  The  omis- 
sion to  file  and  record  might  be  regarded  as  a  remarkable  coin- 
cidence if  he  had  not,  in  several  instances,  made  a  request 
upon  the  subject  to  the  holder  of  the  security.  The  property 
embraced  in  all  of  these  bills  of  sale  and  chattel  mortgages 
remained  in  his  possession,  the  same  as  if  they  had  not  been 
given. 

Before  he  purchased  said  carriages  of  the  plaintiff  he  had 
given  bills  of  sale  or  chattel  mortgages  covering  substantially 
all  his  personal  property,  so  that  nothing  was  realized  there- 
from above  the  encumbrances.  At  the  same  time  his  real 
estate  was  all  mortgaged  to  its  full  value,  except  one  parcel, 
and  that  was  likewise  fully  encumbered  within  a  brief  period 
thereafter.  His  subsequent  transfers  were,  therefore,  neces- 
sarily confined  to  property  subsequently  acquired  and  that  was 
mainly  obtained  from  the  plaintiff. 

From  May,  1886,  until  March,  1887,  when  he  died,  he  had 
notes  protested  repeatedly  and  the  protests  were  especially 
numerous  during  the  period  when  he  bought  the  carriages  in 
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the  months  of  October  and  November,  1886.  He  had 
thousands  of  dollars  in  commercial  paper  under  protest,  some 
of  it  several  months  past  due,  each  time  that  he  ordered  goods 
of  the  plaintiff  in  the  fall  of  1886.  At  the  date  of  his  death 
his  assets  available  to  pay  unsecured  debts,  amounted  to  only 
$1,400,  even  before  the  expenses  of  administration  had  been 
deducted,  or  not  enough  to  pay  more  than  five  or  ten  per  cent 
thereof. 

The  interest  on  one  of  the  mortgages  on  the  house  in  which 
he  lived  had  not  been  paid  for  nearly  six  years.  He  had  even 
assigned  as  collateral  security  the  accounts  due  him  as  sheriff 
and  the  insurance  upon  his  life. 

I  do  not  mention  other  dispositions  of  his  property  and 
other  circumstances  having  an  incidental  bearing  upon  the 
question  of  fraudulent  intent,  as  I  rely  upon  the  main  facts  of 
known  insolvency,  deliberate  misrepresentation  and  active 
concealment,  to  demonstrate  a  furtive  intent  in  obtaining  the 
property. 

The  referee  found  that  Folsom  made  the  false  representa- 
tions for  the  purpose  of  obtaining  credit  at  the  time  and 
further  credit  in  the  future ;  that  he  had  then  executed  secret 
transfers  of  substantially  all  his  personal  property  and  fraudu- 
lently concealed  them  from  the  plaintiff  and  his  other  creditors; 
that  when  he  bought  the  goods  in  question  of  her  and  for  some 
time  prior  his  checks  and  commercial  paper  had  been  pro- 
tested and  remained  dishonored  in  the  three  banks  of  Malone, 
including  that  of  the  defendant ;  that  at  the  same  time,  while 
remaining  in  the  possession  of  a  large  amount  of  personal 
property,  including  a  stock  of  goods  that  he  was  selling  in  the 
usual  course  of  business,  he  had  made  secret  transfers  of  the 
same  by  mortgages  that  were  not  filed,  but  which  were  fraudu- 
lently concealed ;  that  subsequently  he  made  other  secret 
transfers  and  fraudulently  concealed  them  from  the  plaintiff ; 
that  he  was  insolvent  and  knew  it  when  he  purchased  the 
property  in  question  and  fraudulently  concealed  the  fact  from 
her ;  that  he  purchased  and  received  the  goods  with  the  pre- 
conceived design  not  to  pay  for  them  ;  that  as  fast  as  the  car- 
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riages  were  received  he  transferred  the  most  of  them  to  secure 
precedent  debts,  requesting  that  the  transfers  be  kept  secret, 
and  that  he  knew  he  could  not  continue  in  business  or  pay  for 
the  property.  He  refused  to  find,  upon  defendant's  request, 
that  the  plaintiff  did  not  rely  upon  the  representations  in  sell- 
ing the  property  in  question  and  he  is  presumed,  in  support  of 
his  other  findings,  to  have  found  the  converse  of  that  propo- 
sition, and  that  the  sales  in  the  fall  were  induced  by  the  rep- 
resentations in  the  spring.  {Gardiner  v.  Schwab,  110  N.  Y. 
650.) 

It  seems  to  me  that  the  weight  of  evidence  supports  the 
findings  of  the  referee  and  demonstrates  that  Folsom  was 
guilty  of  fraud  by  false  representation,  as  well  as  by  fraudu- 
lent concealment.  Even  if  the  false  representations  did  not 
induce  the  credit,  they  have  a  material  bearing  upon  the  intent 
of  the  purchaser.  "Where  a  man  purchases  goods  on  credit 
when  he  is  insolvent  and  knows  it,  very  little  further  evidence 
is  needed  to  establish  fraud  and  the  intentional  misrepresenta- 
tion is  ample  for  that  purpose.  Mortgaging  the  property  so 
promptly  after  its  purchase  and  stripping  himself  of  all  means 
of  making  any  payment  or  continuing  in  business,  except  by 
the  forbearance  of  his  mortgage  creditors,  is  also  sufficient 
The  simple  request  not  to  file  the  mortgages  is  of  great  sig- 
nificance, under  the  circumstances,  for  this  man,  apparently 
doing  a  prosperous  business  and  in  the  possession  of  a  large 
amount  of  property,  knew  that  he  would  be  compelled  to  fail 
if  those  liens  were  filed.  The  fact  that  all  of  the  mortgages 
for  year  after  year  were  kept  from  the  files,  a  part  of  them  at 
least  through  his  agency,  threw  the  burden  upon  the  defend- 
ant of  proving  that  the  non-filing  of  the  remainder  was  not 
owing  to  him.  While  concealment  by  mere  silence  may  not 
be  enough,  add  to  it  the  effort  to  divert  suspicion  and  prevent 
inquiry  by  a  system  of  concealment  and  it  is  enough.  Simple 
silence  ordinarily  has  the  protection  of  the  law,  but  an  active 
effort  to  suppress  the  truth  should  receive  the  condemnation 
of  the  law.  This  is  not  a  case  of  accidental  or  careless  omis- 
sion to  make  disclosures  required  by  the  plain  rules  of  common 
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honesty,  but  a  course  of  deceptive  conduct,  preceded  by  delib- 
erate misrepresentation. 

Folsom  knew  when  he  bought  the  goods  that  he  was  on  the 
verge  of  financial  disaster  and  that  his  failure  could  be  caused 
at  any  time  by  the  lawful,  and  even  probable  action  of  persons 
over  whom  he  had  no  control.  The  discrepancy  between  his 
assets  and  liabilities  was  so  great  that  he  had  no  reason  to 
believe  that  he  could  retrieve  his  affairs  and  he  had  no  right 
to  make  his  creditors  take  the  risk  of  a  hopeless  effort  in  that 
direction.  While,  owing  to  his  popularity  and  official  position 
he  may  have  thought  that  he  might  be  able  to  pay  for  these 
goods,  he  had  no  reasonable  expectation  that  he  could  do  so, 
unless  it  was  by  shifting  the  debt  upon  the  shoulders  of  others 
by  "  borrowing  of  Peter  to  pay  Paul,"  which  would  not  do 
away  with  the  furtive  intent. 

It  is  well  established  that  either  suggestio falsi  or  suppresio 
!  ve?i  is  sufficient  to  establish  fraud.  Here  we  have  both.  Fol- 
som took  advantage  of  the  plaintiff's  confidence  in  his  financial 
ability,  induced  by  wilful  concealment  and  false  statements  on 
his  part,  and  was  thus  guilty  of  actionable  fraud,  that  vitiated 
his  title  to  the  g6ods  in  question.  As  the  defendant  was  not 
a  bona  fide  purchaser,  it  took  no  better  title  than  he  had  and 
hence  the  plaintiff  had  the  right  to  rescind  the  contract  and 
reclaim  her  own. 

For  these  reasons  I  am  compelled  to  dissent  from  the  judg- 
ment of  my  associates,  which  I  regard  as  establishing  an 
unfortunate  precedent,  that  will  long  be  relied  upon  by  the 
dishonest  and  fraudulent  to  justify  acts  opposed  to  commercial 
integrity. 

All  concur  with  Brown,  J.,  except  Vann,  J.,  dissenting. 

Order  affirmed  and  judgment  absolute  for  defendant  on 
stipulation. 
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Margaret  MoNally,  Appellant,  v.  The  City  of  Cohoes, 

Respondent. 

Under  the  provision  of  the  charter  of  the  city  of  Cohoes  (Chap.  912,  Laws 
of  1869  as  amended  by  chap.  183,  Laws  of  1881),  which  provides  that 
the  city  shall  "  not  be  liable  for  any  damage  or  injury  sustained  by  any 
person  in  consequence  of  any  street,  *  *  *  sidewalk  or  crosswalk 
in  said  city  being  out  of  repair,  unsafe,  dangerous  or  obstructed  by 
snow,  ice  or  otherwise,  or  in  any  way  or  manner,  unless  actual  notice  of 
the  defective,  unsafe,  dangerous  or  obstructed  condition  *  *  *  shall 
have  been  given  to  the  common  council  *  *  *  or  the  superintendent 
of  streets,  *  *  *  at  least  twenty-four  hours  previous  to  such  damage 
or  injury,"  in  order  to  establish  a  liability  on  the  part  of  the  city  for  an 
injury  occasioned  by  a  defect  or  obstruction  in  one  of  its  streets,  actual 
notice  must  be  shown. 

It  seems,  however,  actual  information,  intelligence  or  knowledge  on  the  part 
of  the  officials  named  of  the  defect  or  unsafe  condition  causing  an  injury, 
is  all  the  word  "notice"  implies  and  meets  the  requirements  of  the 
statute  and  this  may,  like  any  other  fact,  be  established  by  direct  or 
circumstantial  evidence. 

In  an  action  against  the  city  to  recover  for  injuries  caused  by  a  fall  on  the 
sidewalk  of  one  of  its  streets,  plaintiff  testified  that  at  the  time  of  the 
accident  the  sidewalk  was  covered  with  a  glare  of  ice  its  entire  width  for 
a  distance  of  five  feet  and  to  within  a  foot  of  the  building;  that  she 
stepped  upon  it,  and  after  walking  about  three  feet  fell.  Evidence  was 
given  tending  to  show  that  ice  had  been  upon  the  walk  for  about 
three  weeks  prior  to  the  accident;  that  three  days  before  there  was  rain, 
snow  and  sleet,  and  on  the  morning  of  the  preceding  day  the  temperature 
was  below  zero;  that  defendant's  superintendent  bad  been  seen  to  pass 
over  this  sidewalk  ten  or  twelve  days  before;  and  again  about  a  week 
before.  The  superintendent,  as  a  witness  for  plaintiff,  testified  that  he  had 
passed  through  the  street  several  times  before  the  accident,  but  did  not 
remember  the  dates;  that  when  he  did  there  was  ice  upon  the  sidewalk 
the  same  as  on  every  other  one  in  the  city,  which  was  covered  with  ashes 
on  the  part  on  which  people  traveled.  The  court  granted  a  motion  for 
a  nonsuit.  Held,  no  error;  that' the  evidence  failed  to  show  any  knowl- 
edge on  the  part  of  the  superintendent  as  to  the  condition  of  the  side- 
walk after  the  rain,  sleet  and  freezing  had  rendered  it  dangerous. 

Reported  below,  53  Hun,  202. 

(Argued  April  30,  1891;  decided  June  9,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  July  6, 1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  an  order  granting  a  motion  for  a 
nonsuit 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion 

Matthew  Hale  for  appellant.  The  trial  court  was  right  in 
holding  that  the  evidence  made  out  a  case  for  the  jury,  except 
for  the  act  of  1881.  {Kaveney  v.  City  of  Troy,  108  N.  Y. 
567 ;  Masters  v.  City  of  Troy,  50  Hun,  485 ;  Gramm  v. 
Village  of  Greenbush,  20  K  Y.  S.  R.  370 ;  Ney  v.  City  of  Tray, 
Id.  321 ;  Provost  v.  Mayor,  etc.,  22  id.  25.)  The  court  erred  in 
holding  as  matter  of  law  that  actual  notice  was  not  given  to  the 
superintendent  of  streets  of  the  city  of  Cohoes,  and  in  granting  a 
nonsuit  on  this  ground.  (Laws  of  1881,  chap.  183  ;  Becker  v. 
Koch,  104  N.  Y.  394  ;  Canajoharie  Bank  v.  Biefendorf  121 
id.  191,  200;  Cross  v.  Cross,  108  id.  629;  Manhattan  Co.  v. 
Phillips,  Id.  383 ;  Bemeli  v.  Bemeli,  120  id.  485,  490 ;  Two- 
goody.  Mayor,  etc.,  102  id.  216 ;  Pomfrey  v.  Village  of  Saratoga 
Springs,  104  id.  459,  470 ;  Requa  v.  City  of  Rochester.  45 
id.  129,  136 ;  Todd  v.  City  of  Troy,  61  id.  506,  510 ;  Good- 
fellow  v.  Mayor,  etc.,  100  id.  15, 18.)  The  law  of  1881,  under 
the  construction  put  upon  it  by  the  court  below,  practically 
deprives  persons  injured  by  defendant's  negligence,  of  any 
remedy  whatever.  {Fitzpatrick  v.  Slocum,  89  N.  Y.  358 ; 
Hardy  v.  City  of  Brooklyn,  90  id.  435 ;  Kunz  v.  City  of 
Tray,  104  id.  344 ;  Bishop  on  Written  Laws,  §  90 ;  People  v. 
Comrs.  of  Taxes,  95  N.  Y.  554,  559 ;  People  v.  Lacomhe,  99 
id.  43,  49 ;  N.  Y.  &  O.  R.  Co.  v.  Van  Horn*,  57  id.  473, 
477,  478 ;  Parsons  v.  Bedford,  3  Pet  433, 448,  449 ;  Murray 
v.  Gibson,  15  How.  [U.  S.]  421,  424;  Commonwealth  v. 
Kimball,  24  Pick.  366,  370.) 

D.  Cody  Herrick  for  respondent.  The  testimony  of  the 
witnesses  is  all  to  be  read  and  considered  tpgether,  the  cross 
as  well  as  the  direct  examination.  If  the  cross  modifies  the 
direct,  that  is  to  control.     It  is  to  be  read  as  a  whole,  and  not 
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a  single  sentence  or  expression.  Each  portion  is  to  be  consid- 
ered in  connection  with  other  portions  explaining  or  qualify- 
ing it.  (Maxwell  v.  Bay  City,  46  Mich.  278 ;  State  v.  Worth- 
ingham,  23  Minn.  529.)  The  nonsuit  was  properly  granted. 
(Laws  of  1881,  chap.  183,  §  28;  Lamb  v.  Pierce,  113  Mass. 
72;  State  Y.Wells,  36  Conn.  210;  Comrs.  v.  Yanderbilt,  31 
N.  Y.  265,  269-271 ;  Payne  v.  Mutual  Pelif,  17  Abb.  [N. 
C]  56 ;  Pearson  v.  Lovejoy,  53  Barb.  410,  411 ;  Jordan  v. 
Pollock,  14  Ga.  145,  156  ;  Van  Vranken  v.  City  of  Schenec- 
tady, 31  Hun,  518;  Birdsall  v.  liussell,  29  N.Y.220;  Weed 
v.  BalUton,  76  id.  336 ;  I)ooh>y  v.  Wolcott,  4  Allen,  406.)  The 
statute  in  question  is  constitutional.  (Laws  of  1881,  chap.  183, 
§  1 ;  Gray  v.  City  of  Brooklyn,  2  Abb.  Ct.  App.  Dec.  268  ; 
Biding  v.  City  of  Brooklyn,  120  N.  Y.  98 ;  Van  Vranken  v. 
City  of  Schenectady,  31  Hun,  51ft;  Hume  v.  Mayor,  etc.,  47 
K  Y.  639;  Lamb  v.  Connolly,  122  id.  531.)  If  the  nonsuit 
was  properly  granted  upon  any  ground,  it  must  be  sustained 
though  the  court  put  its  decision  upon  an  untenable  ground. 
(Dalrymple  v.  Oswego,  25  Wkly.  Dig.  332;  Steve?i8  v.  Hyde, 
32  Barb.  171,  184.)  The  evidence  clearly  and  undisputedly 
shows  that  the  glare  of  ice  which  caused  plaintiffs  fall  was 
from  the  snow  and  sleet  which  fell  on  the  fourth  and  fifth  of 
February,  followed  by  the  freezing  temperature  thereafter, 
thus  covering  the  old  deposit,  and  this  being  the  real  cause  of 
the  injury,  defendant  was  not  liable  on  account  thereof. 
(Taylor  v.  Yonkers,  105  X.  Y.  202;  Kinney  v.  City  of  Troy, 
108  id.  5S7;  Muller  v.  Xexcburgh,  32  Hun,  24;  Smith  v. 
Brooklyn,  36  id.  224 ;  Blakely  v.  City  of  Troy,  18  id.  167; 
Butte  ruby  v.  Mayor,  etc.,  7  Daly,  16.) 

Haight,  J.  This  action  was  brought  to  recover  for  personal 
injuries  sustained  by  the  plaintiff  in  falling  upon  a  sidewalk, 
in  the  city  of  Cohoes,   on   the   7th  day  of  February,  1885. 

The  statute  provides  that  u  the  city  of  Cohoes  shall  not  be 
liable  for  any  damage  or  injury  sustained  by  any  person  in 
consequence  of  any  street,  highway,  bridge,  culvert,  sidewalk 
or  crosswalk  in  said  city  being  out  of  repair,  unsafe,  dangerous 
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or  obstructed  by  snow,  ice  or  otherwise,  or  in  any  way  or 
manner  unless  actual  notice  of  the  defective,  unsafe,  dangerous 
or  obstructed  condition  of  said  street,  highway,  bridge,  culvert, 
sidewalk  or  crosswalk  shall  have  been  given  to  the  common 
council  of  said  city,  or  the  superintendent  of  streets  and  public 
grounds  of  said  city,  at  least  twenty-four  hours  previous  to 
such  damage  or  injury."     (Laws  1881,  chap.  183.) 

Prior  to  the  passage  of  this  act,  the  liability  of  the  munici- 
pality could  be  established  by  showing  constructive  notice; 
and  the  evident  purpose  of  the  act  was  to  prevent  a  recovery 
unless  actual  notice  be  showrn.  The  words  "shall  have  been 
given  "  are  used,  but  it  is  not  specified  how  or  in  what  man- 
ner notice  shall  be  given.  The  word  "  notice "  as  used  in 
this  connection  imports  information,  intelligence  or  knowl- 
edge. If  the  defendant's  superintendent  had  actual  informa- 
tion, intelligence  or  knowledge  of  the  defective,  unsafe  or 
dangerous  condition  of  the  sidewalk,  it  would  seem  to  answer 
the  requirements  of  the  statute.  Actual  notice  may  be  estab- 
lished by  evidence  either  direct  or  circumstantial  the  same  as 
any  other  fact.  The  trial  court  appears  to  have  been  of  the 
opinion  that  the  evidence  did  not  justify  a  finding  that  defend- 
ant's superintendent  had  actual  knowledge  of  the  condition  of 
the  sidewalk  at  the  time  of  or  the  place  where  the  plaintiff  fell. 

It,  therefore,  becomes  necessary  to  determine  whether  the 
evidence  is  of  that  character  which  requires  a  reversal. 

The  plaintiff  tells  us  that  she  was  upon  the  sidewalk  upon 
Factory  street;  that  it  was  covered  with  a  glare  of  ice  its 
entire  width  up  to  within  a  foot  of  the  building,  and  that  it 
extended  lengthwise  of  the  walk  about  five  feet ;  that  she 
saw  it,  stopped  and  looked  at  it,  then  stepped  upon  it,  and 
after  walking  about  three  feet  upon  the  ice  she  slipped  and 
fell,  breaking  her  wrist.  Evidence  was  given  tending  to  show 
that  ice  had  been  upon  the  walk  for  about  three  weeks ;  that 
on  the  fourth  and  fifth  there  wras  rain,  snow  and  sleet  turning 
cold  on  the  morning  of  the  sixth  ;  the  temperature  going  down 
below  zero;  that  the  defendant's  superintendent  had  been 
Sickels— Vol.  LXXXII.        45 
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seen  to  pass  over  the  walk  ten  or  twelve  days  before  the  acci- 
dent, and  again  about  a  week  before.  He  was  then  called  as  a 
witness  on  behalf  of  the  plaintiff  and  himself  testified  that  he 
had  passed  through  the  street  several  times  before  the  accident, 
but  did  not  remember  the  dates ;  thinks  he  may  have  passed 
through  the  street  after  the  first  of  the  month  ;  that  when  he 
passed  through  the  street  there  was  ice  upon  the  sidewalk,  the 
same  as  on  every  other  walk  in  the  city;  that  the  ice  was 
covered  with  ashes  on  that  part  on  which  the  people  traveled. 

This  is  the  evidence  in  substance  bearing  upon  question 
of  actual  notice.  It  will  be  observed  that  it  fails  to  show  any 
knowledge  on  the  part  of  the  superintendent  as  to  the  condi- 
tion of  the  walk  after  the  rain  and  sleet  on  the  fifth  and  the 
freezing  on  the  morning  of  the  sixth.  We  do  not  understand  his 
testimony  to  be  controverted  ;  and  if,  as  testified  by  him  the 
walk  was  covered  with  ashes  prior  to  the  storm  of  the  fourth  and 
fifth,  it  is  quite  apparent  that  there  was  a  material  change  in 
the  condition  of  the  walk  thereafter,  rendering  it  dangerous  if 
it  was  as  described  by  the  plaintiff  at  the  time  of  her  fall  on 
the  morning  of  the  seventh.  {Taylor  v.  City  of  Yonkers, 
105  K  IT.  202;  Harrington  v.  City  of  Buffalo,  121  N.  Y. 
147.) 

These  views  render  it  unnecessary  to  consider  the  question  as 
to  whether  the  defendant  was  guilty  of  negligence,  or  whether 
the  plaintiff  upon  her  own  showing  was  guilty  of  contributory 
negligence  in  going  upon  the  ice  after  observing  its  condition. 

The  judgment  should,  therefore,  be  affirmed  with  costs. 

All  concur,  except  Potter  and  Vann,  J  J.,  dissenting. 

Judgment  affirmed. 
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Henky  L.  Nostrand  et  al.,  as  Executors,  etc.,  Respondents, 
v.  John  Ditmis  et  al.,  as  Executors,  etc,  Appellants. 

In  an  action  by  a  wife  against  the  executors  of  her  husband  to  recover 
certain  sums  alleged  to  have  been  received  and  not  paid  over  by  him 
in  the  management  of  her  separate  estate,  the  referee  found  that  certain 
disbursements  charged  by  said  husband  in  the  account  kept  by  him  were 
on  his  own  account,  in  payment  of  his  debts  and  for  moneys  given  his 
wife  to  pay  for  her  clothing  and  other  necessaries  suitable  to  her  position 
in  society.  Some  of  these  were  entered  in  the  account  more  than  six 
years  before  her  husband's  death;  there  were  entries  of  receipts  of  rents 
by  him  within  the  six  years  which  exceeded  the  amount  of  the  recovery. 
The  referee  refused  to  find  as  requested  that  the  claim  on  such  of  the 
items  as  were  entered  more  than  six  years  prior  to  the  husband's  death 
was  barred  by  the  Statute  of  Limitations.  Held,  no  error;  that  in  view 
of  the  rule  that  payments  made  upon  an  account  will,  if  nothing  appears 
to  the  contrary,  be  deemed  applied  upon  the  earlier  items  and  the  amount 
remaining  unpaid  may  be  found  in  or  represented  by  the  later  ones,  the 
moneys  represented  by  entries  improperly  made  might  be  treated  on 
behalf  of  the  wife  as  remaining  in  the  husband's  hands. 

It  appeared  that  from  time  to  time  prior  to  six  years  before  the  husband's 
death,  balances  were  struck  and  brought  down  in  the  account.  The 
evidence  did  not  conclusively  establish  that  this  was  done  with  the  con- 
sent or  acquiescence  of  the  wife;  but  this  question  was  one  of  fact  for 
the  referee;  he  was  requested,  but  refused,  to  find  that  in  each  instance 
such  balances  had  the  effect  of  an  account  stated.    Held,  no  error. 

The  wife  testified  that  certain  of  the  moneys  charged  to  her  in  the  account 
were  used  by  her  to  pay  for  clothing  and  other  necessaries.  Held,  that 
this  did  not  warrant  the  conclusion  that  these  entries  were  improperly 
made  in  the  account,  or  justify  the  allowance  of  the  amount  thereof. 

The  use  by  a  wife  of  her  own  money  for  the  purchase  of  necessaries  for 
herself  does  not  create  a  liability  against  her  husband  for  the  amount  so 
expended,  in  the  absence  of  circumstances,  out  of  which  might  arise  a 
promise  to  repay  it. 

(Argued  April  27,  1891;  decided  June  28,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  May,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  an  order  confirm- 
ing the  report  of  a  referee. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

F.  Countryman  and  D.  W.  Northrup  for  appellants.  The 
burden  was  upon  the  claimant  to  show  that  the  items  claimed 
were  improperly  charged  against  her.  {Young  v.  Hill,  67 
N.  Y.  163,  172.)  Mrs.  Johnson  was  improperly  allowed  to 
testify  that  Mr.,  Johnson  was  present  when  she  made  the  entries 
which  are  in  her  handwriting.  {Nay  v.  Curly,  113  N.  Y.  575 ; 
Oliver  v.  Freligh,  36  Hun,  633;  Fox  v.  Clark,  61  Barb.  216; 
Viall  v.  Leavens,  39  Hun,  291 ;  Finney  v.  Orth,  88  N.  Y. 
447;  Denise  v.  Denise,  110  id.  562;  Clift  v.  Moses,  112  N. 
Y.  427 ;  Hauxhurst  v.  Hitch,  119  id.  622.)  Mi's.  Johnson 
was  also  improperly  allowed  to  testify  that  the  cash  charged 
against  her  in  the  account  was  used  for  her  support,  her  cloth- 
ing and  a  great  deal  that  she  needed,  and  household  expenses ; 
she  was  also  improperly  allowed  to  testify  that  the  charities, 
in  the  list  of  charities,  were  not  her  contributions,  but 
that  Mr.  Johnson  made  them  by  putting  the  money  in  the 
plate.  {Church  v.  Howard,  79  N.  Y.  415;  Dilliber  v. 
II.  L.  Ins.  Co.,  69  id.  257.)  She  was  also  improperly 
allowed  to  testify  that  the  accounts,  1860-1869,  were  destroyed 
by  Mr.  Johnson  in  her  presence.  {Ileadsall  v.  Scott,  26  Hun, 
617;  Rease  v.  Baniett,  30  id.  525.)  There  is  no  competent 
evidence  to  sustain  the  findings  of  the  referee.  {Pollock  v. 
Pollock,  71  N.  Y.  137;  Matthews  v.  Coe,  49  id.  57.)  The 
relation^of  Mr.  Johnson  to  Mrs.  Johnson  was  that  of  agent  to 
his  principal,  and  not  of  trustee.  {Sauthwick  v.  Southwick, 
49  N.  Y.  510  ;  2  Sweeny,  247.)  The  Statute  of  Limitations 
had  run,  at  the  date  of  Mr.  Johnson's  death,  on  that  portion  of 
the  claim  back  of  March,  1881,  which  amounts  to  $5,155.03. 
(Wood  on  Lim.  §§  123,  200 ;  Code  Civ.  Pro.  §  123 ;  Zittie  v. 
Hoyt,  5  Hill,  395;  Budd  v.  Walker,  113  N.  Y.  637;  Mills  v. 
Mills,  115  id.  80.)  The  account  between  the  claimant  and 
her  husband  was  at  his  death  an  account  stated.  {Koch  v. 
Bonitz,  4  Daly,  117;  Samson  v.  Freedman,  102  N.  Y.  669; 
Towsley  v.  Denison,  45  Barb.  490 ;  Young  v.  Hill,  67  K.  Y. 
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173;  Lock  wood  v.  Thome,  18  id.  292.)  Mrs.  Johnson  was 
estopped  in  law  and  equity  from  repudiating  the  payments 
made  for  her  account,  and  which  she  sought  by  this  proceed-  • 
ing  to  recover.  (Herman  on  Est.  ■§§  768,  769,  776;  T.  N. 
Bank\.  Guenther,  123  X.  Y.  568;  Sean  v.  Coffe,  122  id. 
308  ;  Hendricks  v.  Isaacs,  117  id.  411.)  Under  the  circum- 
stances of  this  case,  the  law  implies  a  gift  of  the  income 
to  Mr.  Johnson  for  the  purposes  for  which  he  used  the 
same,  and  so  far  as  he  appropriated  it  to  their  joint  use, 
or  for  expenditures  for  her  use,  or  for  household  expenses. 
(Clancy  on  Husband  &  Wife,  352;  JRidout  v.  Lewis,  1 
Atk.  289;  Schouler  on  Husband  &  Wife,  §§  249,  284; 
Lyon  v.  G.  B.,  etc.,  B.  It.  Co.,  42  Wis.  548;  Brooks 
v.  Brooks,  4  Redf.  313;  T.  N.  Bank  v.  Guenther,  123 
X.  Y.  576.)  The  rules  which  protect  the  estate  should  be 
enforced  more  rigidly  in  case  of  a  claim  of  an  executor  or 
administrator  than  that  of  an  ordinary  claim.  {Barnett  v. 
Noble,  5  Redf.  74 ;  Wood  v.  Rusco,  4  id.  380 ;  Kearney  v- 
McKeon,  85  X.  Y.  139.)  An  appeal  lies  to  this  court  from 
the  judgment  and  order  appealed  from  in  this  case.  (Freden- 
burgh  v.  Biddlecom,  85  X.  Y.  196.)  The  court  improperly 
allowed  costs  of  the  reference  in  addition  to  the  disbursements 
to  the  plaintiffs.  {In  re  McQueen,  58  Hun,  172;  Denise 
Case,  110  X.  Y.  562,  563.) 

Josiah  T.  Marean  for  respondents.  The  case  made  was  not 
such  as  required  the  referee  as  matter  of  law  to  give  any  force 
or  effect  to  the  assent  to  the  account  by  the  plaintiff  in  the 
testator's  lifetime.  His  disregard  of  it  presents  no  question, 
therefore,  which  this  court  can  review.  {Brock  v.  Barnes,  40 
Barb.  521;  Sears  v.  Shafer,  6  X".  Y.  268;  Boyd  v.  De  la 
Montaigne,  73  id.  502;  Green  v.  Bo  worth,  113  id.  470,  471 ; 
Cowee  v.  Cornell,  75  id.  99;  In  re  Smith,  95  id.  516;  Credit 
v.  Brown,  10  Johns.  365;  Bouse  v.  Whifrd,  25  X.  Y.  170.) 
It  involved  no  error  of  law  that  the  referee  disl>elieved  and  dis- 
regarded the  assertions  of  discharge  in  this  account,  especially 
since  the  items  disallowed,  or  so  many  of  them,  were  of  such  a 
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diameter  as  in  themselves  to  raise  a  doubt  whether  the  debt 
had  actually  been,  by  such  payments,  pro  tanto  discharged. 
{Smith  v.  Bland ry,  It.  &  M.  257;  Herman  v.  Woodbridgey 
2  Doug.  788  ;  Thompson  v.  Lamb,  7  Ves.  588 ;  Reeve  v. 
Whitmore,  2  D.  &  S.  440;  Rose  v.  Savory,  2  Scott,  199; 
Morehouse  v.  Newton,  3  DeG.  &  S.  307 ;  Robinson  v.  Scot- 
ney,  19  Ves.  584;  Freeman  v.  Tatham,  5  Hare,  329;  Kelly 
v.  Bush,  2  Hill,  440 ;  Barnes  v.  AlUn,  1  Abb.  Ot.  App.  Dec. 
119  ;  Von  Sichs  v.  Kretz,  72  N".  V.  551.)  The  claim  was  not 
barred  by  limitation.     (Code  Civ.  Pro.  §  410.) 

Bradley,  J.  The  subject  of  controversy  is  a  claim  made 
by  the  plaintiffs'  testatrix,  who  has  died  since  the  trial,  against 
the  estate  of  the  defendants'  testator  and  referred  pursuant  to 
the  statute.  Those  persons  intermarried  in  the  year  1859,  and 
shortly  thereafter  the  husband  took  the  possession,  care  and 
management  of  the  separate  estate  of  his  wife,  consisting  of 
property  both  real  and  personal,  and  opened  and  kept  an 
account  of  the  rents,  issues,  profits  and  income  of  the  property 
and  of  disbursements  and  payments  until  near  the  time  of  hie 
death,  which  occurred  March  23,  18S7.  The  referee  found 
that  certain  of  such  disbursements  so  charged  from  and  after 
September  15,  1869,  to  Mrs.  Johnson  were  on  his  own  account, 
in  payment  of  his  debts  and  moneys  given  to  Mrs.  Johnson  to 
pay  for  clothing  and  other  necessaries  suitable  to  her  position 
in  society  ;  and  that  of  the  money  so  received  by  him  he 
"retained  and  never  paid  over"  to  her  the  sum  of  $7,814.83, 
the  amount  of  items  improperly  charged  against  such  rents, 
profits  and  income  which  he  received,  and  directed  judgment 
for  that  sum  against  the  defendants.  The  account  through 
that  period  of  time  consisted  of  a  large  number  of  items 
debited  and  credited  to  the  defendants'  testator.  And  the 
plaintiffs'  claim  was  founded  upon  such  account  and  made  up 
of  items  alleged  to  have  been  improperly  credited  by  the  hus- 
band to  himself  as  for  disbursements  and  payments  to  and  on 
account  of  Mrs.  Johnson.  A  portion  of  them  was  entered  in 
the  account  more  than  six  years  prior  to  the  death  of  the 
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defendants'  testator  and  some  of  them  within  that  time.  And 
to  the  refusal  of  the  referee  to  find  that  the  claim  on  such  of 
them  in  question  as  were  entered  prior  to  March  23, 1881,  was 
barred  by  the  Statute  of  Limitations,  the  defendants  excepted, 
and  now  insist  that  such  refusal  was  error.  It  may  be  observed 
that  the  amount  of  such  rents,  profits  and  income  recceived  by 
and  debited  to  Mr.  Johnson  within  six  years  preceding  his 
death  exceeded  the  amount  of  the  recovery ;  and  in  view  of 
the  rule  that  payments  made  upon  an  account  will,  if  nothing 
appears  to  the  contrary,  be  deemed  applied  upon  the  earlier 
items  of  it,  the  amount  remaining  unpaid  may  be  found  in  or 
represented  by  the  later  ones.  And  for  that  purpose  the 
moneys  represented  by  entries  of  disbursements  improperly 
made  or  charged  by  the  defendants'  testator  on  his  own 
account  would  be  treated  in  behalf  of  his  wife  as  still  remain- 
ing in  his  hands.  Applying  that  rule  to  the  present  case  the 
claim  would  be  relieved  from  the  bar  of  the  statute.  (Thomp- 
son v.  St.  Nicholas  Nat  Bank,  113  K  Y.  326,  333.)  It  is, 
however,  urged  that  this  cannot  be  done  in  this  case  because  it 
appears  that  from  time  to  time  prior  to  1883  balances  were 
brought  down  in  the  account,  thus  producing  an  account  stated 
in  each  instance. 

Although  the  evidence  may  have  warranted  the  conclusion 
that  such  was  the  effect  of  the  several  balances  so  represented, 
it  cannot,  as  matter  of  law,  be  so  held,  as  it  does  not  neces- 
sarily appear  that  it  was  done  by  the  consent  or  acquiescence 
of  the  plaintiffs'  testatrix.  This  was  at  least  a  question  of 
fact  for  the  determination  of  the  referee,  and  there  was  no 
error  in  his  refusal  to  find  as  so  requested. 

There  is  a  further  inquiry  presenting  the  question  of  the 
sufficiency  of  proof  to  justify  the  allowance  of  items  in  the 
account  of  cash  which  the  referee  found  was  given  to  Mrs. 
Johnson  "  to  pay  for  clothing  and  other  necessaries."  It 
embraced  such  entries  without  anything  appearing  in  connec- 
tion with  them  showing  the  purpose  for  which  the  moneys 
were  given  to  her,  and  as  they  appear  in  the  account  as  dis- 
bursements they,  without  some  explanation,  must  be  deemed 
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to  have  been  properly  charged  as  such;  since  the  account  was 
put  in  evidence  by  her.  The  only  other  evidence  on  the 
subject  having  relation  to  the  use  to  which  the  moneys  were 
applied  was  given  by  her  testimony  as  follows :  "  Q.  The  cash 
items  that  are  charged  against  you  in  the  account.  What  was 
the  cash  used  for  ?  A.  For  my  support  and  clothing  and  a 
great  deal  that  I  needed  and  household  expenses."  To  the 
introduction  of  this  evidence  objection  and  exception  were  in 
due  time  taken  by  the  defendants'  counsel.  And  if  it  tended 
to  prove  the  purpose  for  which  the  money  was  given  to  her 
by  the  defendants'  testator  it  was  inadmissible.  {Tooley  v. 
Bacon,  70  K  Y.  34 ;  Clift  v.  Moses,  112  id.  426.)  But  it  ie 
not  apparent  that  such  was  its  effect,  and  assuming  that  it  was 
not.  there  was  no  evidence  to  justify  the  inference  that  it  was 
handed  to  her  for  any  purpose  other  than  is  represented  by 
the  fact  that  the  moneys  were  entered  in  the  account  as  dis- 
bursements or  payments  against  the  rents,  profits  and  income 
received  by  the  husband  from  the  separate  estate  of  the  wife, 
and  in  satisfaction  pro  tanto  of  her  claim  against  him  therefor. 
And  the  mere  fact  that  the  moneys  paid  to  her  by  him  on  that 
account  were  used  by  her  for  the  purposes  mentioned  in  her 
evidence,  did  not  warrant  the  conclusion  that  those  entries 
were  improperly  made  in  the  account  between  them,  or  justify 
the  allowance  of  the  amount  of  them  as  a  claim  for  the  pur- 
pose of  recovery  against  the  defendants.  The  use  by  the  wife 
of  her  own  money  for  the  purchase  of  clothing  and  necessaries 
for  herself  would  not  create  a  liability  to  her  of  her  husband 
for  the  amount  so  expended  without  the  aid  of  circumstances, 
out  of  which  might  arise  a  promise  to  repay  it  to  her. 
(Jaques  v.  M.  E.  Church,  17  Johns.  548;  Hendricks  v. 
Isaacs,  117  K  Y.  411  ;  7.  N.  Bank  v.  Gue?ither,V2S  id.  568  ; 
Homer  v.  Koch,  49  Hun,  483.)  The  fact  that  she  received 
the  moneys  so  charged  in  the  account  is  not  questioned.  And 
nothing  appears  in  the  evidence  to  justify  the  conclusion  of 
the  referee  that  Mrs.  Johnson  was  entitled  to  recover  the 
amount  for  which  recovery  was  allowed  by  him  of  the  cash 
items  so  charged  to  her  or  credited  to  the  defendants'  testator 


1891.]  C.  Bank  v.  G.  T.  Church.  361 

Statement  of  case. 


as  payments  on  account  of  moneys  received  by  him  from  her 
separate  estate. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Church,  Revspondent. 

Upon  the  trial  of  an  action  before  a  referee  defendants  counsel  examined 
and  cross-examined  all  of  plaintiff's  witnesses  and  by  such  examination 
proved  facts  tending  to  establish  the  defense.  At  the  close  of  plaintiff's 
evidence  said  counsel  moved  for  a  nonsuit  which  was  granted.  Plaintiff 
submitted  to  the  referee  and  requested  him  to  make  certain  findings  of 
fact  and  conclusions  of  law.  Some  of  the  proposed  findings  of  fact  were 
found  in  full,  others  as  modified  and  the  residue  with  the  conclusions  of 
law  were  refused,  to  which  refusals  plaintiff's  counsel  excepted.  The 
referee  also  made  findings  as  requested  by  defendant  and  upon  the  find- 
ings judgment  was  entered  for  defendant  upon  the  merits.  Held,  that 
the  judgment  was  to  be  considered  on  appeal  as  one  upon  the  merits 
not  as  a  nonsuit;  that  plaintiff  by  proposing  and  requesting  findings 
consented  to  and  treated  the  case  as  one  where  the  whole  evidence  was 
to  be  passed  upon. 

It  seems  that  plaintiff's  relief,  if  any,  from  the  judgment  was  by  motion  to 
correct  the  record. 

Schofield  v.  Hernandez  (47  N.  Y.  313);  Forbes  v.  Chichester  (30  N.  Y.  8.  11. 
370),  distinguished. 

The  trustees  of  a  religious  corporation  organized  under  the  general  act 
providing  for  such  organizations  (Chap.  60,  Laws  of  1813,  as  amended 
by  chap.  45,  Laws  of  1863).  can  only  when  acting  as  a  board  make  or 
authorize  acts  binding  on  the  corporation;  they  have  no  separate  or 
individual  authority  to  bind  it,  and  this,  it  seems,  although  a  majority, 
acting  singly,  assent  to  the  particular  transaction. 

In  an  action  against  such  a  corporation  to  recover  an  alleged  overdraft 
upon  a  deposit  account  kept  with  it  by  defendant's  treasurer,  the  com- 
plaint also  set  forth  a  promissory  note  made  by  a  third  party,  indorsed 
in  defendant's  name  by  its  treasurer  and  received,  as  alleged,  as  security 
for  the  account.  The  referee  found  upon  sufficient  evidence,  that  the 
account  was  not  opened  or  the  note  indorsed  with  the  consent  or 
authority  of  defendant  or  its  l>oard  of  trustees,  and  that  none  of  the 
Sickels—  Vol.  LXXXIL         46 
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transactions  between  plaintiff  and  said  treasurer  had  been  authorized  or 
ratified  by  defendant.     Held,  that  the  action  was  not  maintainable. 
Reported  below,  25  J.  &  S.  149. 

(Argued  April  29,  1891;  decided  June  23, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

The  cause  of  action  stated  in  the  complaint  herein  is  sub- 
stantially that  the  defendant,  a  religious  corporation,  was  a 
depositor  in  plaintiff  bank  and  kept  an  account  therein  from 
which  it  drew  out  and  deposited  moneys  arising  from  receipts 
of  money  by  defendant  and  proceeds  of  discounts  for  defend- 
ant, and  that  the  defendant  drew  out  an  excess  of  $3,428.25 
over  its  deposits,  and  further,  that  the  plaintiff  on  November 
1,  1886,  received  from  defendant  a  certain  promissory  note, 
dated  November  1, 1886,  made  by  the  Tribune  &  Farmer  Com- 
pany, Limited,  for  the  sum  of  $3,500,  at  four  months  from  its 
date ;  said  note,  when  so  received,  was  duly  indorsed  by  said 
payee  thereof  and  by  defendant,  and  was  received  by  plaintiff 
as  collateral  security  for  s  :cli  credits,  loans  and  advances,  or 
for  sonifc  of  them  made  as  aforesaid  to  defendant ;  that  plain- 
tiff held  said  note  until  its  maturity,  when  it  was  duly  pre- 
sented for  payment  and  payment  demanded,  but  no  part  of  the 
same  was  paid,  and  the  same  was  duly  protested,  all  of  which 
defendant  was  duly  notified;  that  plaintiff  still  holds  said 
note  and  offers  to  surrender  the  same  to  defendant. 

The  demand  is  for  judgment  for  $3,428.25,  the  amount  of 
the  alleged  overdraft,  and  not  for  the  amount  of  the  note,  with 
interest.  • 

The  answer  denies  the  material  allegations  constituting  the 
liability,  and  further,  that  said  note  and  loans  and  discounts 
were  without  the  authority  and  beyond  the  power  of  defendant 
and  were  in  fraud  of  defendant,  and  all  of  which  plaintiff  had 
notice. 

One  Sniffen  was  the  treasurer  and  one  of  the  trustees  of 
defendant.     He  as  such  treasurer  opened  the  account  and  had 
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all  the  transactions  with  plaintiff  out  of  which  the  liability  of 
the  defendant  is  claimed  to  have  arisen.  The  referee  found 
that  the  defendant  was  not  aware  of  the  opening  of  the  account 
or  of  these  transactions  and  that  they  were  unauthorized  by 
the  defendant,  and  as  a  conclusion  of  law  that  the  defendant 
was  not  liable,  and  dismissed  the  complaint  upon  the  merits- 
Other  facts  are  stated  in  the  opinion. 

Louis  Marshall  for  appellant.  The  referee  having  granted 
a  nonsuit,  the  plaintiff  is  entitled  to  a  reversal,  if  the  evidence 
was  such  as  to  have  required  the  submission  of  the  case  to  a 
jury,  although  it  may  have  been  insufficient  to  constrain  the; 
referee  to  find  for  the  plaintiff.  {Scqfield  v.  Hernandez,  47 
N.  Y.  313 ;  Forbes  v.  Chichester,  26  K  E.  Kep.  914.)  In  the 
consideration  of  the  evidence  upon  the  motion  for  a  nonsuit 
the  plaintiff  was  entitled  to  have  all  of  it  construed  in  a  man- 
ner most  favorable  to  its  contention.  {Harris  v.  Perry,  89  N. 
Y.  311 ;  Sherry  v.  N.  Y  C.  &  IL  R.  R.  R.  Co.,  104  id.  652.) 
The  evidence  justified  the  submission  to  a  jury  of  the  question 
whether  the  defendant's  treasurer,  Sniffen,  had  apparent 
authority  to  discount  paper  with  the  plaintiff  bank  for  the 
benefit  of  the  defendant.  (iV.  R.  Bank.  v.  Ay  mar,  3  Hillr 
362  ;  F.  i&  M.  Bank  v.  B.  cfe  I).  Bank,  16  N.  Y.  137, 138 ;  N. 
Y  &  JV.  II.  R.  R.  Co.  v.  Schuyler,  34  id.  65-70 ;  F.  3r.  Bank 
v.  N.  P.  Co.,  119  id.  250 ;  Kraft  v.  F.  P.  &  P.  Assn.,  87  id. 
628 ;  S.  N.  Bank  v.  P.  &  S.  M.  Co.,  24  J.  &  S.  56.)  Under 
the  circumstances  of  this  case,  the  defendant  is  estopped  from 
denying  the  authority  of  Sniffen  to  procure  to  be  discounted 
for  it  the  Weed  and  the  Farmer  &  Tribune  notes,  or  else  it 
must  be  held  to  have  ratified  his  acts.  (JY.  Y.  tfc  N.  IL  R.  R. 
Co.  v.  Schuyler,  34  N".  Y.  30 ;  Griswold  v.  Haven,  25  id.  595, 
601 ;  Armourv.  M.  C.  R.  R.  Co.,  65  id.  Ill ;  Bank  of  Batavia 
v.  N.  Y.,  L.  F.  &  W.  R.  R.  Co.,  106  id.  195 ;  Mills  v.  Hoff- 
man,  92  id.  181.)  The  statements  made  by  Hubbard  to  Ferris, 
through  the  telephone  were  incompetent.  (F.  N.  Bank  v. 
Ocean  Bank,  60  K.  Y.  288,  297 ;  Bowen  v.  Bank  of  Newport^ 
11  Hun,  226,  229.) 
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Edward  S.  Clinch  for  respondent.  Before  the  plaintiff 
can  recover  in  this  action  it  is  necessary  that  it  should,  in  the 
iirst  instance,  show  or  give  evidence  which  legitimately  raises 
the  presumption  that  the  demand  upon  which  this  action  is 
brought  is  the  corporate  obligation  of  the  defendant.  (Peo- 
ples' Bank  v.  S.  A.  B.  C.  Church,  109  K  Y.  521 ;  Laws  of 
1813,  chap.  60 ;  2  K.  S.  [7th  ed.]  1654 ;  Moore  v.  Bector,  etc., 
4  Abb.  [N.  C]  51 ;  II.  E  Church  v.  Sherman,  36  Wis.  404; 
Mayor,  etc.,  v.  Brady,  16  How.  Pr.  443 ;  F.  L.  <&  T.  Co.  v. 
CarroU,  5  Barb.  649 ;  Conro  v.  P.  H.  I.  Co.,  12  id.  27,  63 ; 
McCullough  v.  Moss,  5  Den.  567 ;  Alexander  v.  Cauldwett, 
83  N.  Y.  480 ;  Zottman  v.  San  Francisco,  20  Cal.  96 ;  81 
Am.  Dec.  107;  1  Waterman  on  Corp.  §  163;  DeBost  v.  A. 
P.  Co.,  35  Hun,  386 ;  Scovill  v.  Thayer,  105  IT.  S.  151 ; 
Thomas  v.  B.  B.  Co.,  101  id.  71 ;  Biley  v.  City  of  Bochester, 
9  K  Y.  71 ;  Parker  v.  Supervisors,  106  id.  410.)  To  hold 
the  defendant  for  the  notes  of  Sniffen,  as  its  agent,  it  was 
incumbent  upon  the  plaintiff  to  prove  the  authority  of  Sniffen  ; 
that  it  could  not  do  by  the  declarations  of  Sniffen  himself,  and 
the  testimony  of  declarations  on  the  part  of  Sniffen  that  the 
account  to  be  opened  was  to  be  the  account  of  the  Gospel 
Tabernacle  Church,  and  that  the  note  of  $3,500  was  presented 
for  discount  for  the  benefit  of  the  church,  and  to  take  up  the 
note  of  $2,800,  which  had  previously  been  discounted  by  the 
plaintiff,  and  that  the  taking  up  of  that  note  was  also  for  the 
church,  was  entirely  incompetent  as  against  the  defendant. 
(Marvin  v.  Wilbur,  52  N.  Y.  270 ;  Adriance  v.  Boorne,  52 
Barb.  399;  Olcott  v.  T.  B.  B.  Co.,  27  K  Y.  557;  Hoyt  v. 
Thompson,  5  id.  320  ;  Hart  v.  Trutsees,  17  J.  &  S.  523  ;  N.  F. 
S.  B.  Co.  v.  Bachman,  G6  N.  Y.  262 ;  Constant  v.  Bector, 
•etc.,  4  Daly,  305 ;  Bank  v.  Clements.  3  Bosw.  600  ;  Pai*ker 
v.  Bd,  Suprs.,  106  N.  Y.  420 ;  Lawrence  v.  Gebhard,  41 
Barb.  575.)  The  borrowing  of  money  on  the  security  of 
negotiable  paper  is  not  "  necessary  to  the  exercise  of  the  pow- 
ers so  enumerated  and  given."  (1  Morawetz  on  Corp.  §  342 ; 
People  v.  IlulfairU  46  N.  Y.  117.)  The  cause  of  action, 
whether  it  be  upon  the  overdraft  or  upon  the  promissory  note, 
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being  ultra  vires,  is  void,  and  would  be  even  in  the  hands  of 
a  bona  fide  holder  for  value,  and  the  defendant  is  not  estopped 
from  challenging  its  liability.  (Caqwin  v.  Town  of  Han- 
cock, 84  K  Y.  532,  542;  Scovill  v.  Thayer,  105  U.  S.  143; 
Anthony  v.  County  of  Jasper,  101  id.  693;  Halstead  v. 
Mayor,  5  Barb.  218.)  The  statements  made  by  Hubbard  to 
Ferris,  through  the  telephone,  were  properly  received  in  evi- 
dence. {People  v.  Ward,  3  N.  Y.  Crim.  Rep.  483 ;  Sullivan 
v.  Kuykendall,  24  Am.  Law  Reg.  [N.  S.]  442  ;  82  Kan.  483.) 

Potter,  J.  The  plaintiff  claims  the  right  to  treat  the  case 
as  a  question  of  law  simply  arising  upon  a  judgment  of  non* 
suit  and  that  as  there  was  some  evidence  of  plaintiff's  claim,  it 
would  have  had  the  right  to  go  to  a  jury  or  in  the  absence  of 
a  jury  to  have  the  court  or  referee  pass  upon  such  evidence. 

The  answer  is  that  the  plaintiff  by  proposing  and  requesting 
findings,  consented  to  and  did  in  fact  treat  the  case  as  one 
where  the  whole  evidence  was  to  be  passed  upon  and  which 
was  in  fact  passed  upon  and  findings  made  for  plaintiff  as  well 
as  defendant  and  so  the  referee  properly  dismissed  the  case 
upon  the  merits. 

These  facts  appear  from  the  case  upon  appeal ;  that  at  the 
close  of  the  examination  and  cross-examination  of  plaintifFs 
witness,  the  defendant's  counsel  moved  for  a  nonsuit  which 
was  granted  and  an  exception  taken  by  plaintiff. 

It  further  appears  that  the  referee  proceeded  to  take  the 
testimony  and  proofs  offered,  and  having  considered  the  same 
and  the  arguments  of  counsel  thereupon,  etc.,  and  that  the 
plaintiff  duly  submitted  to  the  referee  the  following  as  to  which 
he  made  the  rulings  as  they  respectively  appear. 

"  The  plaintiff  submits  the  following  statement  of  the  facts 
which  it  deems  established  by  the  evidence,  and  of  the  rulings 
upon  questions  of  law  which  it  requests  the  referee  to  make." 

The  plaintiff  prepared  26  findings  of  fact,  a  part  of  which 
were  found  and  the  rest  refused  or  were  found  as  modified,  and 
four  findings  or  conclusions  of  law  and  also  took  28  exceptions 
of  fact  and  to  the  refusal  to  find  the  conclusions  of  law. 
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It  should  also  be  stated  that  the  defendant's  counsel  examined 
and  cross-examined  all  the  witnessess  called  by  plaintiff  and 
some  of  them  at  great  length  and  among  the  witnesses  so 
examined  were  some  of  the  trustees  and  the  pastor  of  the 
defendant. 

Under  these  circumstances  it  seems  to  me  that  this  court 
should  treat  this  appeal  as  an  appeal  from  a  judgment  upon 
the  merits  as  directed  by  the  referee  and  not  as  a  judgment  of 
nonsuit,  and  that  the  plaintiff's  relief  from  having  the  judg- 
ment so  treated  was  obtainable  by  a  motion  to  correct  the 
record  in  that  respect. 

The  two  cases  relied  upon  by  the  appellant  to  support  its 
contention  in  that  regard  are  Scqfield  v.  Ilermandez  (47  N.  Y. 
313)  and  Forbes  v.  Chichester  (30  K  Y.  S.  E.  350),  but  they 
are  in  some  essentials  unlike  the  case  at  bar.  Both  cases  were 
claims  presented  against  the  estates  of  decedents  and  were 
referred  under  the  statute.  The  proceedings  in  such  cases  are 
statutory  and  special.  (Roe  v.  Boyle,  81  ]ST.  Y.  305;  JSLmory 
v.  Peet,  88  id.  453.) 

In  the  former  case  (47  N.  Y.  supra),  the  referee  at  the  close 
of  plaintiff's  or  claimant's  evidence  and  upon  motion  of  the 
defendant  granted  a  nonsuit  to  which  plaintiff  duly  excepted 
•and  the  referee  afterward  made  findings.  It  does  not  appear 
that  the  defendant  or  the  plaintiff  submitted  or  requested  the 
referee  to  make  any  findings  or  took  any  step  in  that 
•  direction. 

It  moreover  appears  from  the  record  that  the  case  cited  was 
,  a  judgment  of  nonsuit  and  not  tfpon  the  merits. 

In  the  case  of  Forbes  v.  Chichester  (supra),  the  defendant 
at  the  close  of  plaintiff's  case  made  a  motion  for  a  nonsuit  and 
the  referee  reserved  his  decision.  He  then  wrote  an  elaborate 
opinion  based  upon  the  plaintiff's  evidence  at  the  conclusion  of 
which  he  said:  "I  think  the  defendant's  motion  should  be 
granted." 

After  this  the  case  was  opened  and  the  plaintiff  put  in 
further  evidence  and  again  rested  and  the  defendant  renewed 
his  motion  for  a  nonsuit.     The  defendant  offered  no  testimony. 
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The  referee  reserved  his  decision  but  later  made  findings  of 
fact  and  granted  the  defendant's  motion  for  nonsuit. 

It  will  be  observed  that  the  defendant  did  not  in  the  cases 
cited,  as  was  done  in  the  case  under  consideration,  propose  or 
request  any  findings  whether  of  law  or  fact  and  did  not  file 
any  exception  to  the  findings.  The  record  in  the  case  at  bar 
shows  an  ordinary  action  at  law  and  contains  the  requests  and 
findings  upon  the  part  of  both  plaintiff  and  defendant  and 
exceptions  upon  the  part  of  the  defendant  and  also  that  the 
judgment  was  for  the  defendant  upon  the  merits.  Besides  the 
defendant  in  this  case  by  an  examination  of  plaintiff's  witnesses 
proved  affirmatively,  among  other  facts,  the  fact  that  the 
defendant  had  no  knowledge  that  Sniffen  as  its  treasurer  had 
opened  an  account  with  the  plaintiff;  that  the  defendant's 
board  of  trustees  never  authorized  or  ratified  the  discounting 
of  any  notes  for  defendant ;  that  the  proceeds  of  the  discount 
of  the  note  in  question  made  by  "  The  Tribune  &  Farmer  Co. 
Limited"  and  indorsed  by  Sniffen  as  treasurer,  was  applied  at 
plaintiff's  bank  to  pay  two  notes  given  by  Weed  to  Sniffen  for 
his  personal  use  and  the  balance  of  the  proceeds,  $(>28.25,  were 
paid  to  Hubbard,  plaintiff's  cashier  on  account  of  a  personal 
transaction  between  him  and  Sniffen. 

From  the  practice  of  the  counsel  upon  the  trial  and  evidence 
before  the  referee  and  upon  which  he  made  findings  and 
defendant  took  exceptions,  the  character  of  the  referee's  report 
and  the  character  and  provisions  of  the  judgment,  I  am  very 
clear  that  the  judgment  was  and  was  intended  to  be  a  judg- 
ment upon  the  merits  and  should  be  so  treated  upon  the  con- 
sideration of  this  appeal.  (  Von  Derlip  v.  Keyser,  68  N.  Y. 
443.) 

It  might  very  properly  be  suggested  in  thi6  connection  that 
as  the  form  of  the  judgment  being  a  judgment  upon  the  mer- 
its, that  the  plaintiff  should  have  moved  to  set  the  same  aside 
for  irregularity,  if  the  conduct  of  the  counsel  and  proceedings 
upon  the  trial  did  not  call  for  such  a  judgment,  or  if  such 
judgment  was  not  intended  or  expected. 

That  would  have  been  the  ordinary  and  proper  proceeding 
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and  would,  no  doubt,  have  relieved  this  court  from  its  present 
embarrassment  in  relation  to  that  question  and  would  also  have 
changed  very  materially  the  line  of  argument  of  counsel  upon 
this  appeal. 

If  these  views  are  correct,  this  appeal  is  to  be  considered 
and  decided  as  an  appeal  from  a  judgment  upon  the  merits 
and  not  as  a  judgment  of  nonsuit. 

The  case  of  the  People's  Bank  v.  St.  Anthony's  Roman 
Church  (109  N.  Y.  51 2)  clearly  settles  these  propositions  of 
law  in  relation  to  religious  corporations  created  under  the  act 
of  1813  (Chap.  60),  and  renders  any  further  discussion  of  them 
unnecessary,  viz:  kiThe  trustees  of  a  religious  corporation 
organized  under  the  act  of  1813  (Chap.  60,  Laws  of  1813),  as 
amended  in  1863  (Chap.  45,  Laws  of  1863),  have  no  separate 
or  individual  authority  to  bind  the  corporation  ;  and  this, 
although  a  majority  or  the  whole  number  acting  singly  assent 
to  the  particular  transaction,  only  when  acting  as  a  board  can 
they  perform  or  authorize  acts  binding  on  the  corporation. 

Proof  that  a  promissory  note,  purporting  to  be  made  by  a 
religious  corporation,  was  signed  by  its  president  and  secretary, 
does  not  show  that  it  is  the  note  of  the  corporation,  without 
proof  that  it  was  made  by  its  authority.  An  agency  can  neither 
be  created  nor  proved  by  the  acts  or  declarations  of  the  assumed 
agent  alone.  In  an  action  against  a  corporation,  the  presumpr 
tion  that  its  officers  have  done  their  duty  does  not  stand  for 
proof  of  authority,  in  a  matter  outside  of  their  official  duties, 
and  where  special  authority  must  have  been  conferred  to  jus- 
tify the  act. 

The  referee  has  found  upon  abundant  evidence  for  that  pur- 
pose, that  the  account  between  the  plaintiff  and  E.  Duncan 
Snitfen,  treasurer  of  the  defendant,  was  not  opened  with  the 
consent,  knowledge  or  authority  of  the  defendant  or  its  board 
of  trustees,  and  that  defendant  had  no  knowledge  or  connec- 
tion with  the  Wyckoff,  the  Weed  or  the  note  in  suit,  and  that 
none  of  them  or  the  transactions  in  which  those  notes  were 
used  have  been  ratified  by  the  defendant,  and  that  they  were 
personal  transactions  between  Sniffen  and  the  cashier  of  the 
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plaintiff  and  Wyckoff  and  Weed.  These  were  affirmative 
findings,  based  upon  the  evidence  introduced  upon  the  trial. 

It  would  have  been  quite  sufficient  for  the  defense  to  the 
action,  that  the  plaintiff  was  bound  to  show  that  the  defendant 
authorized  the  acts  of  Sniffen,  out  of  which  the  alleged  liabil- 
ity arose. 

This  case  is  so  obviously  and  unmistakably  like  the  case  of 
the  Peoples  Bank  v.  St  Anthony's  Catholic  Church,  that 
further  discussion  would  prove  but  a  waste  of  time. 

That  case  was  upon  an  obligation  to  repay  money  borrowed 
by  the  defendant,  evidenced  by  the  signatures  respectively  of 
its  president,  secretary  and  treasurer,  and  pastor. 

The  defendant  in  that  case,  upon  an  examination  of  the 
plaintiff's  witnesses,  proved  that  the  signatures,  though  really 
made  by  its  officers,  were  made  while  acting  separately,  and  not 
at  the  same  time  or  place,  or  while  assembled  as  a  board  of 
trustees. 

It  was  sought  in  that  case  as  in  this,  to  sustain  the  action 
upon  the  powers  presumptively  incidental  even  to  religious 
corporations  to  borrow  money  for  the  promotion  of  its  objects. 
But  the  court  declined  to  sustain  the  action  upon  that  ground 
so  common  and  well  known,  and  said :  u  We  think  the  case 
is  with  the  defendant  on  a  much  plainer  ground,  and  that  is, 
that  the  plaintiff  failed  to  establish  or  to  give  evidence  which 
raised  a  presumption  that  the  notes  in  question  were  the  author- 
ized obligations  of  the  defendant." 

We  think  it  not  improper  to  remark  in  this  connection  that 
the  sentence  quoted  and  other  remarks  in  the  opinion  in  that 
case,  furnish  a  complete  answer  to  the  ingenious  argument  of 
the  appellant's  counsel ;  that  the  plaintiff  in  this  case  showed 
an  apparent  authority  in  its  treasurer  Sniffen  to  indorse  strange 
notes  and  procure  their  discount,  and  to  use  their  proceeds  per- 
sonally, which  was  available  to  give  the  plaintiff  the  right  to 
go  to  the  jury  upon  the  question  of  actual  authority  or  to 
estop  the  defendant  from  proving  a  want  of  such  authority. 
In  regard  to  the  exception  to  the  evidence  of  the  declarations 
of  the  plaintiff's  cashier  and  the  purpose  for  which  the  note 
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in  question  was  discounted  as  testified  to  by  the  witness  Ferris, 
it  is  sufficient  to  remark  that  if  we  were  of  the  opinion  that  such 
evidence  was  improper,  it  had  no  influence  in  determining 
the  non-liability  of  the  defendant  in  this  action. 

We  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  voting. 

Judgment  affirmed. 
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77  ADKKff  &  general  denial  in  the  answer  in  an  action  on  a  contract  puts  in  issue 

simply  all  matters  which  plajntiff  is  bound  to  prove  to  make  out  his. 
cause  of  action;  in  order  to  avail  himself  of  facts  not  appearing  upon  the 
face  of  the  contract  to  establish  its  invalidity,  the  defendant  must  plead 
them. 

Where,  therefore,  the  complaint  in  such  an  action  set  forth  and  the  plain- 
tiffs proved  a  contract  valid  upon  its  face,  field,  that  defendant  was  not 
entitled,  under  his  answer,  which  was  simply  a  general  denial,  to  give 
evidence  tending  to  show  that  the  contract  was  against  public  policy, 
and  so  illegal. 

Russell  v.  Barton  (66  Barb.  539);'  (hcanyan  v.  Arm  Co.  (103  U.  8.  261); 
Cary  v.  W.  U.  Td.  Co.  (20  Abb.  [N.  C]  333);  O'Brien  v.  McCann  (58 
N.  Y.  376);  Clifford  v.  Dam  (81  id.  52);  Griffin  v.  L.  I.  R.  R.  Co.  (101 
id.  348),  distinguished. 

By  the  contract  set  forth  in  the  complaint  and  proved  on  the  trial,  defend- 
ant acknowledged  the  receipt  from  plaintiff  of  $5,000,  which  he  agreed 
to  return  to  plaintiff  in  case  a  certain  resolution  set  forth  therein  was  not 
passed  by  the  common  council  of  the  city  of  New  York,  which  resolu- 
tion authorized  the  street  commissioner  to  enter  into  a  contract  for 
lighting  the  streets,  etc.,  of  the  city.  It  did  not  appear  that  defendant 
was  a  member  of  the  common  council  or  a  city  official,  and  no  evidence 
was  given  on  the  part  of  plaintiff  outside  of  the  instrument  itself.  IltUt, 
that  the  contract  by  its  terms  created  a  valid  trust,  and  was  not  upon 
its  face  within  the  condemnation  of  the  law  as  against  public  policy. 

Milbank  v.  Jones  (25  J.  &  8.),  reversed. 

(Argued  June  1,  1891;  decided  June  23,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  rjiade 
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June  29,  1889,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  to  recover  $5,000  and  interest 
thereon  which  the  plaintiff  asserts  the  defendant  held  in  trust 
for  him  pursuant  to  the  terms  of  the  following  agreement : 

"Resolved,  That  the  street  commissioner  be  and  he  is 
hereby  authorized  and  directed  to  make  a  contract  for  lighting 
all  the  streets,  avenues,  roads,  squares,  parks,  public  buildings 
and  places  of  the  city  of  New  York  with  coal  gas.  Such  con- 
tract to  be  founded  on  sealed  bids  and  proposals,  and  to  be 
made  with  the  company,  giving  adequate  security,  to  be 
approved  by  the  comptroller  in  the  manner  provided  by  law, 
which  shall  agree  to  do  the  same  for  the  lowest  price  for  each 
lamp  or  light  per  annum,  or  quantity,  when  it  can  be  measured, 
according  to  the  existing  regulations,  and  affording  to  such 
company  sufficient  time  to  lay  their  mains  and  introduce  gas 
as  required  by  the  contract.  The  provisions  of  the  contract 
last  made  and  executed  with  the  Manhattan  Gas  Company, 
as  far  as  practicable,  shall  be  embodied  in  the  contract  made 
in  pursuance  of  this  resolution,  and  the  term  during  which  the 
same  is  to  continue  will  be  for  the  same  number  of  years  as 
that  contract.  Any  resolution  or  ordinance  inconsistent  with 
this  resolution  is  hereby  repealed. 

"  New  York,  June  14,  1866. 

"  Received  of  R.  W.  Milbank  five  thousand  dollars  ($5,000), 
and  also  certificate  for  two  hundred  and  fifty  (250)  shares  of 
the  stock  of  the  People's  Gas-Light  Company  of  the  city  of 
New  York,  number  seven  (7),  the  said  money  and  stock  to  be 
returned  to  said  Milbank  in  case  the  resolution  above  shall 
not  be  passed  and  take  effect  before  the  10th  of  July  next. 

"  It  being  understood  and  agreed  that  said  Millbank  shall 
have  the  right,  at  his  election,  in  case  said  resolution  shall  pass 
and  take  effect  before  the  said  10th  of  July,  to  purchase  back 
the  said  stock  at  any  time  within  sixty  (60)  days  from  the  time 
said  resolution  shall  take  effect,  by  paying  to  me  fifteen  thous- 
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and  dollars  ($15,000)  therefor ;  and  that  he  shall  on  his  part 
be  bound  to  purchase  the  same  and  pay  said  fifteen  thousand 
dollars  ($15,000)  therefor,  within  said  sixty  (60)  days,  at  my 
election.  MORGAN  JONES." 

"I  assent  to  and  join  in  the  above  understanding  and 
agreement. 
"  New  York,  June  14,  1866.  R.  W.  MILBANK." 

Further  facts  are  stated  in  the  opinion. 

Ira  Shafer  for  appellant.  Under  an  answer  containing  a 
general  denial  only,  the  defendant  cannot  prove  the  illegality 
of  the  contract  sued  on.  (Cary  v.  W.  U.  T.  Co.,  20  Abb.  [X. 
C]  333  ;  Goodwin  v.  M.  M.  L.  Ins.  Co.,  73  N.  Y.  480 ;  Cum- 
mings  v.  Barkalow,  1  Abb.  Ct.  App.  Dec.  479 ;  M.  Bank  v. 
Williams,  44  Barb.  87 ;  Meyers  v.  Dorman,  34  Hun,  115  ; 
Ilonegger  v.  Wettstein,  94  N.  Y.  252 ;  May  v.  Burros,  IS 
Abb.  [N.  C]  384;  BosweU  v.  Welshoefer,  9  Daly,  196; 
O }  Toole  v.  Garven,  1  Hun,  92.)  If  it  could  be  6aid  that  the 
agreement  contemplated  services  to  be  rendered  by  Jones  in 
consideration  of  receiving  the  money,  or  that  he  was  to  make 
use  of  it  in  procuring  favorable  legislation,  still  there  would 
be  every  legal  presumption  that  nothing  but  proper  and  lawful 
services  were  to  be  rendered  and  that  the  money  was  to  be 
legitimately  expended.  (Bremsen  v.  Engler,  17  J.  &  S.  172 ; 
DeGroot  v.  Van  Duzer,  17  Vend.  170 ;  Clay  v.  Allen,  63 
Miss.  426.)  There  was  a  valid  trust  shown  on  the  part  of  the 
plaintiff.  (Story  on  Trust*,  §  972 ;  Day  v.  Both,  18  N.  Y. 
448 ;  Williams  v.  Fitch,  18  id.  446.) 

Joseph  Fettreteh  for  respondent  Under  a  general  denial* 
the  plaintiff  was  bound  to  prove  a  legal  contract,  and  defend- 
ant could  prove  the  illegality  of  the  contract.  {Boomer  v. 
Kaon,  6  Hun,  646 ;  Cary  v.  IF.  U.  T.  Co.,  47  id.  612  ;  McKee 
v.  Cheney*  52  How.  Pr.  145  ;  Russell  v.  Burton,  66  Barb. 
539 ;  Weaver  v.  Barden,  49  N.  Y.  297 ;  Andrews  v.  Bondy 
16  Barb.  642 ;  Gilman  v.  Gilman,  111  N.  Y.  270.)  A  plain- 
tiff, to  recover,  must  show  a  valid  contract  or  right  to  recover,, 
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and,  under  a  general  denial  in  an  answer,  the  defendant 
may  show  that  the  contract  or  trust  sued  upon  is  invalid  and 
illegal,  and  forms  no  legal  basis  of  any  claim.  {McKee  v. 
Cheney,  52  How.  Pr.  17 ;  Wheeler  v.  Billings,  38  N.  Y.  265 ; 
O'Brien  v.  McCann,  58  id.  376;  Griffin  v.  L.  I.  R.  Ii.  Co., 
101  id.  346;  Gil  man  v.  Gilman,  111  id.  270;  Oscanyan  v. 
A.  Co.,  103  U.  S.  261;  Cary  v.  IF.  U.  T.  Co.,  '47  Hun,  612.) 
It  is  the  defense  which  may  be  proven  under  the  general  denial. 
{McKee  v.  Clteney,  52  How.  Pr.  145 ;  Boomer  v.  Koon,  6 
Hun,  646,  647;  Cary  v.  W.  U.T.  Co.,  47  id.  612 ;  &  P.  Co.  v. 
Monheimer,  9  J.  &  S.  188.)  The  contract  was  illegal.  (iVW- 
lis  v.  Clark,  20  Wend.  32 ;  Pepper  v.  Haight,  20  Barb.  438 ; 
Rose  v.  Truax,  21  id.  372 ;  McKee  v.  Cheney,  52  How.  Pr. 
145 ;  Mills  v.  Mills,  40  N.  Y.  546 ;  S.  C.  Bank  v.  King,  44 
id.  94 ;  Knowlton  v.  C.  <6  R  &  Co.,  57  id.  518.)  Whether 
the  evidence  admitted  on  the  part  of  the  defendant,  as  to  the 
illegality  of  the  contract,  was  erroneously  admitted  or  not, 
does  not  help  the  plaintiff.  (liemsen  v.  Engler,  17  J.  &  S. 
1 72.)  Plaintiffs  exceptions  are  untenable.  {Brown  v.  Brown, 
34  Barb.  536 ;  Mills  v.  Mills,  40  N.  Y.  543.)  No  matter 
what  the  court  charged,  or  refused  to  charge,  it  is  of  no  import- 
ance, as  the  verdict  of  the  jury  only  gave  defendant  what  the 
court  should  have  given  him  on  his  motion  to  dismiss  the  com- 
plaint and  direct  a  verdict  in  his  favor.  {Mills  v.  Mills,  40 
N.  Y.  543.)  Plaintiffs  exceptions  to  the  charge  are  untenable. 
{McKee  v.  Cheney,  52  How.  Pr.  145  ;  Harris  v.  Simonson,  28 
Hun,  318  ;  Cary  v.  W.  U.  T.  Co.,  47  id.  612 ;  Mills  v.  MiUe, 
40  N.  Y.  546.)  Plaintiff  not  having  offered  evidence  to  estab- 
lish any  of  the  allegations  of  the  complaint,  and  the  attention 
of  the  court  having  been  called  to  this  failure  of  the  plaintiff, 
the  defendant's  motion  should  have  been  granted.  {Arnold 
v.  Angell,  62  N.  Y.  508.)  The  attention  of  the  trial  court 
having  been  specifically  called  to  the  failure  of  proof  on  the 
part  of  the  plaintiff,  and  the  failure  being  fatal  to  the  right  of 
recovery,  the  justice  should  have  granted  defendant's  motion 
and  dismissed  the  complaint,  as  asked  for.  {Arnold  v.  Angell, 
62  N.  Y.  508 ;  Stevens  v.  Mayor,  84  id.  305.) 
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Parker,  J.  On  the  trial  the  plaintiff,  for  the  purpose  of 
establishing  a  cause  of  action,  introduced  in  evidence  the  agree- 
ment of  the  defendant  to  return  the  five  thousand  dollars  paid 
to  him  in  the  event  that  the  resolution  therein  referred  to 
should  not  be  passed  and  take  effect  before  the  tenth  of  July 
following,  a  record  of  the  proceedings  of  the  board  of  alder- 
men and  board  of  councilmen ;  and  a  veto  message  by  the 
mayor  showing  that  the  resolution  did  not  take  effect  before 
July  tenth,  together  with  proof  that  a  demand  for  a  return  of 
the  money  was  made  prior  to  the  commencement  of  the  action, 
and  rested.  Thereupon  the  defendant  made  a  motion  to  dis- 
miss the  complaint  assigning,  among  others,  the  following 
grounds : 

(1)  A  valid  trust  has  not  been  established ;  (2)  The  contract 
is  void  because  on  its  face  it  appears  that  its  purpose  was  to 
improperly  influence  legislation. 

It  appears  from  the  agreement  that  Jones,  at  the  time  of  its 
execution,  received  from  Milbank  five  thousand  dollars  which, 
on  the  happening  of  a  certain  event,  he  agreed  to  return.  It 
did  not  provide  that  Jones  should  pay  to  Milbank  five  thousand 
dollars,  but  that  "  the  said  money  (the  receipt  of  which  had 
been  acknowledged),  to  be  returned  to  said  Milbank  in  case 
the  resolution  shall  not  be  passed  and  take  effect  before  the 
tenth  of  July  next." 

Clearly  such  a  transaction  contains  every  element  essential 
to  the  creation  of  a  valid  trust.  {Day  v.  Both,  18  K  Y. 
448-453.) 

It  is  the  tendency  of  judicial  decision  to  discountenance  all 
attempts  to  influence  the  deliberations  and  determinations  of 
public  bodies  and  officers  other  than  by  arguments  which, 
being  openly  made,  bear  directly  upon  the  merits  of  a  pend- 
ing measure  or  application,  because  in  contravention  of  a  sound 
public  policy.  A  contract  founded  on  a  violation  of  this 
wholesome  rule  of  law  is  illegal,  and  the  court  will  not  lend 
its  aid  to  a  party  seeking  its  enforcement,  but  will  declare  the 
contract  void,  leaving  the  parties  to  it  in  the  position  in  which 
they  placed  themselves.     (J fills  v.  Mills,  40  N.  Y.  546.) 
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The  defendant  in  his  motion  for  a  dismissal  of  the  coin- 
plaint  invoked  this  rale  of  law,  but  the  situation  then  pre- 
sented, as  we  think,  did  not  support  his  position.  It  did  not 
appear  that  Jones  was  an  alderman,  a  councilman  or  mayor. 
There  was  no  evidence  relating  to  the  contract  or  the  object 
sought  to  be  accomplished  by  it  outside  of  the  instrument 
itself,  and  it  does  not  appear  from  an  examination  of  its  pro- 
visions that  it  comes  within  the  condemnation  of  the  law 
because  against  public  policy.  It  did  not  provide  that  Jones 
should  assist  in  procuring  the  passage  of  the  resolution  therein 
referred  to,  or  that  he  should  render  any  services  whatever. 
It  purports  to  make  Jones  the  depository  merely  of  the  money 
to  be  by  him  returned  in  the  event  that  the  resolution  should 
fail  to  pass  and  take  effect  before  July  tenth.  The  court, 
therefore,  rightly  denied  the  defendant's  motion  to  dismiss  the 
complaint,  who  at  once  entered  on  the  introduction  of  testi- 
mony tending  to  show  that  the  contract  was  against  public 
policy.  Plaintiff's  counsel  seasonably  objected  that  it  was 
immaterial,  incompetent  and  not  admissible  under  the  answer, 
because  not  pleaded.  The  objection  was  overruled,  and  the 
exception  taken  thereto  presents  the  question  assigned  for  error 
by  the  appellant.  The  answer  was  a  general  denial,  and  the 
plaintiff  insisted  on  the  trial,  as  he  does  on  this  appeal,  that 
not  having  been  informed  by  the  answer  that  the  illegality  of 
the  contract  would  be  an  issue  on  the  trial,  he  could  not  be 
expected  to  be  prepared  nor  required  to  meet  it.  Under  a 
general  denial  the  rule  undoutedly  is  that  if  the  illegality 
appears  on  the  face  of  the  complaint,  or  necessarily  appears 
from  plaintiffs  evidence,  advantage  may  be  taken  of  it  by 
defendant,  who  must  also  be  permitted  to  controvert  by  evi- 
dence everything  which  the  plaintiff  is  bound,  in  the  first 
instance  to  prove,  in  order  to  make  out  his  cause  of  action. 
And  the  cases  cited  by  the  respondent  in  support  of  the  ruling 
will  be  found  on  analysis  to  come  within  it. 

In  Russell  v.  Burton  (66  Barb.  539)  the  contract,  as  proved 
by  the  plaintiff,  was  for  lobby  services,  and  void. 

In  08canyan  v.  Arms  Co.  (103  XL  S.  261),  the  complaint 
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was  dismissed  on  the  opening  of  plaintiff's  counsel  because  it 
appeared  therefrom  that  the  contract  relied  on  was  illegal. 

In  Gary  v.  Western  Union  Telsgraph  Co.  (20  Abbott  [N. 
C]  333),  the  plaintiff,  in  making  proof  of  his  contract,  intro- 
duced evidence  showing  its  invalidity. 

And  in  O'Brien  v.^McCann  (58  N.  Y.  376);  Clifford  v. 
Dam  (81  id.  52)  and  Griffin  v.  L.  I.  B.  li.  Co.  (101  id. 
348),  the  court  simply  declared  the  rule  that,  under  a  general 
denial,  the  defendant  may  give  evidence  tending  to  disprove 
any  fact  which  the  plaintiff  is  bound  to  prove  in  order  to 
recover.  But  in  this  case  it  neither  appeared  from  the  com- 
plaint or  the  evidence  presented  by  the  plaintiff  that  the  con- 
tract was  illegal,  and  as  we  have  already  shown  when  the  plain- 
tiff rested  the  evidence  established  a  cause  of  action.  The  gen- 
eral denial  put  in  issue  all  matters  which  the  plaintiff  was  bound 
to  prove ;  nothing  more.  He  was  required  to  prove  the  contract 
entered  into  by  defendant  which  was,  on  its  face,  valid.  Having 
accomplished  that  he  could  not  be  compelled  to  enter  into  a 
controversy  over  matters  not  appearing  in  the  contract  involv- 
ing the  question  of  its  validity  or  invalidity  because  he  had 
not  been  notified  by  the  answer  that  the  defendant  proposed 
to  assert  his  own  participation  in  that  which  was  a  violation  of 
law  as  a  shield  against  the  consequences  of  his  agreement. 

This  rule  has  been  enforced  so  long  that  it  seems  unneces- 
sary to  support  it  at  this  time  by  an  extended  reference  to  the 
decisions  and  we  shall,  therefore,  end  the  discussion  by  citing 
a. few  of  the  cases  in  which  the  courts  of  this  state  have  said 
that  a  defendant,  in  order  to  avail  himself  of  facts  not  appear- 
ing on  the  face  of  a  contract  to  establish  its  invalidity,  must 
plead  it  {DingeUein  v.  Third  Ave.  E.  li.  Co.,  37  N.  Y.  575  ; 
Goodwin  v.  Mass.  Mut.  Life  Ins.  Co.,  73  id.  480 ;  May  v.  Bur- 
ros, 13  Abbott  [N.  C.]  384  ;  Haywood  v.  Jones,  10  Hun,  500 ; 
Schreyer  v.  Mayor,  etc.,  7  J.  &  S.  1 ;  Vischer  v.  Bagg,  21. 
Weekly  Digest,  399 ;  Ilonegger  v.  Wettstein,  94  N.  Y.  252.) 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 
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Katharine  A.  Anderson,  Individually  and  as  Executrix,  etc., 
Respondent,  v.  Weeks  W.  Culver  et  al.,  Appellants. 

Where,  in  an  action  to  foreclose  a  mortgage,  the  complaint  alleges  the 
making,  execution  and  delivery  of  a  bond  as  security  for  the  payment  of 
which  the  mortgage  was  given,  and  these  averments  are  admitted  by 
the  answer  and  payment  is  set  up  as  a  defense,  the  failure  of  plaintiff  to 
produce  the  bond,  although  unexplained,  does  not  entitle  defendant  to 
a  dismissal  of  the  complaint. 

^Neither  is  possession  of  the  bond  by  defendant  conclusive  evidence  of 
payment. 

Where,  therefore,  in  such  an  action  the  bond  was  produced  by  defendant, 
but  the  circumstances  surrounding  the  possession  as  disclosed,  were 
such  as  to  excite  a  suspicion  as  to  the  bona  fides  of  such  possession,  and 
to  rebut  the  presumption  of  payment  arising  therefrom,  held,  that  a 
finding  of  non-payment  was  justified. 

Bergen  v.  Urbahn  (88  N.  Y.  49),  distinguished. 

(Argued  June  5,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an 
order  made  June  28,  1889,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  an  order  of  Special  Term 
•confirming  the  report  of  a  referee. 

This  was  an  action  for  the  foreclosure  of  a  mortgage. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alfred  JareUki  for  appellants.  Plaintiff  having  introduced 
no  testimony  and  not  having  produced  the  bond  referred  to  in 
the  mortgage,  or  explained  its  non-production,  defendants' 
motion  for  a  dismissal  of  the  complaint  should  have  been 
granted.  {Bergen  v.  Urbahn,  83  N.  Y.  49 ;  Jackson  v. 
WUlard,  4  Johns.  43;  Lanydon  v.  Buel,  9  Wend.  80; 
Merritt  v.  Bartholick,  36  N.  Y.  44 ;  Wiltsie  on  Mort.  Fore. 
§  412 ;  Stnith  v.  Smith,  15  K  II.  64 ;  Munoz  v.  Wilson,  111 
N.  Y.  295.)  The  possession  by  the  defendants  of  the  bond, 
and  its  production  by  them  on  the  trial,  was  prima  facie  evi- 
dence of  its  payment,  and  in  the  absence  of  any  other  testimony 
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was  conclusive  on  this  point.  (2  Greenl.  on  Ev.  §  527; 
Oarlock  v.  Goertnery  7  Wend.  198 ;  Merritt  v.  Bartholickr 
36  K  T.  44 ;  Phillips  on  Ev.  192.) 

Joseph  Zaroque  for  respondent.  The  burden  of  proof  of 
payment  rests  on  the  defendants,  who  have  the  affirmative  of 
that  issue.  (  Wolff e  v.  Nail,  62  Ala.  24.)  It  may  be  conceded 
that,  under  certain  circumstances,  the  possession  of  the  note  or 
bond  by  the  maker,  or  by  those  who  are  under  obligation  to 
pay  the  same,  is  presumptive  evidence  of  payment.  But  this 
presumption  is  one  of  fact  and  not  of  law,  and  may  be  rebutted, 
either  by  direct  proof  or  by  circumstances.  (2  Greenl.  on  Ev, 
§  527 ;  Levy  v.  Merrill,  52  How.  Pr.  360.) 

Parker,  J.  This  appeal  brings  up  for  review  a  judgment 
of  foreclosure  and  sale.  The  complaint  averred  the  making, 
execution  and  delivery  of  a  bond  and  mortgage  by  the  defend- 
ant Culver  to  the  plaintiff ;  a  subsequent  conveyance  of  the 
mortgaged  premises  by  Culver  to  the  defendants  Thompson 
and  Norris  ;  their  assumption  of  payment  of  the  sum  secured 
by  the  mortgage,  and  the  omission  of  defendants  to  comply 
with  the  condition  of  payment 

The  answers  of  the  several  defendants  did  not  deny  the  alle- 
gations of  the  complaint  respecting  the  execution  and  delivery 
of  the  bond  and  mortgage  —  indeed,  that  of  Thompson  and 
Norris  expressly  admitted  the  fact  as  averred  —  but  alleged  as 
a  defense  that  the  bond  had  been  fully  paid  and  satisfied. 
The  case  coming  on  for  trial,  plaintiff's  counsel  stated  that  the 
plaintiff  only  demanded  interest  from  July  1,  1888,  instead  of 
January  1,  1886,  as  claimed  in  the  complaint,  and  rested.  A 
motion  was  thereupon  made  to  dismiss  the  complaint,  and  the 
exception  taken  to  the  denial  of  that  motion  is  assigned  for 
error  on  this  review.  In  support  of  such  contention,  the 
appellant  cites  Bergen  v.  Urbahn  (83  N.  Y.  49),  which  he 
asserts  is  an  authority  for  the  proposition  that  where  a  plain- 
tiff  in  an  action  of  foreclosure  fails  to  produce  the  bond 
referred  to  in  the  mortgage  or  to  explain  its  non-production, 


1891.]  Anderson  v.  Culver  et  al.  379 

Opinion  of  the  Court,  per  Parker,  J. 

no  recovery  can  be  had.  An  examination  of  the  record  in 
that  case,  however,  discloses  that  the  court  neither  intended  to 
nor  did  encroach  on  the  rule  that  a  plaintiff  need  not  give 
evidence  of  a  fact  alleged  in  his  pleading  and  admitted  in  that 
of  his  adversary,  and  it  is  not,  therefore,  applicable  here. 

In  Bergen's  case,  the  answer  distinctly  put  in  issue  all  alle- 
gations in  the  complaint  relating  to  the  bond ;  and  the  plain- 
tiff was  thus  burdened  with  the  necessity  of  establishing  by 
evidence  that  the  bond  described  in  his  pleading  had  been 
made,  executed  and  delivered.  This  he  did  not  do,  and  it  was 
in  a  discussion  of  the  question  presented  by  such  omission  that 
this  court  said  that  the  non-production  of  the  bond  referred  to 
in  the  mortgage  is  evidence  of  the  non-existence  or  discharge 
of  the  mortgage  debt,  and  when  unexplained  is  conclusive 
against  the  plaintiff's  right  to  recover. 

To  establish  the  defense  of  payment,  one  of  the  defendants' 
attorneys  produced  and  put  in  evidence  the  bond  which  he 
testified  he  first  saw  after  the  commencement  of  the  action, 
when  with  the  complaint  it  was  delivered  to  him  by  one  of 
the  defendants.  No  further  evidence  respecting  the  time 
when,  or  the  circumstances  under  which,  it  came  into  the 
defendants'  possession  was  given.  When  produced,  the  bond 
consisted  of  a  front  sheet  and  a  back  sheet  of  paper  of  differ- 
ent quality,  held  together  by  a  third  piece,  and  its  possession 
by  the  defendants  at  the  time  of  the  trial  was  wholly  relied 
on  by  the  defendant  as  proof  of  payment.  No  evidence  was 
offered  by  the  plaintiff  and  judgment  was  rendered  in  his 
favor.  Appellant  insists  that  this  was  error  because  it  having 
appeared  on  the  trial  that  the  defendants  had  the  possession  of 
the  bond,  a  finding  of  payment  was  required.  Possession  of 
the  bond  by  the  defendants  was  evidence  of  payment,  but  it 
was  not  conclusive.  It  was  some  evidence,  because  the  bond 
was  in  the  hands  of  a  party  chargeable  with  its  payment  and 
overdue,  and  presumably  the  possession  was  legal.  {Price  v. 
Brown,  98  N.  Y.  393.) " 

But  the  referee  having  correctly  in  mind,  as  appears  from 
his  opinion,  the  force  and  effect  which  should  be  given  such 
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evidence  standing  alone,  nevertheless  took  the  view  that  the 
presumption  of  payment,  which  ordinarily  arises  from  the 
possession  of  an  overdue  evidence  of  debt  in  the  hands  of  the 
obligor,  should  not  obtain  in  this  case  because  the  circumstances 
surrounding  the  possession  not  only  excite  a  suspicion  that  the 
possession  was  not  bona  fide,  but  rebut  the  presumption  arising 
therefrom,  and  found  as  a  fact  that  the  bond  had  not  been 
paid.  The  circumstances  which,  in  part  at  least,  induced  the 
findings  were  the  production  of  the  bond  without  the  mort- 
gage ;  the  omission  to  offer  in  evidence  a  satisfaction  piece,  or 
to  account  for  its  absence,  or  that  of  the  mortgage;  the 
absence  of  an  indorsement  of  payment  thereon ;  the  making 
of  a  motion  to  so  amend  the  answer  as  to  strike  out  so  much 
of  the  allegation  of  payment  as  averred  that  it  was  made  to 
the  plaintiff,  taken  in  connection  with  the  absence  of  any  oral 
explanation  on  the  part  of  the  defendants  as  to  the  person  to 
whom  payment  was  made,  if  not  the  plaintiff,  and  the  muti- 
lated appearance  of  the  bond. 

The  General  Term  on  its  review,  after  a  more  extended  dis- 
cussion of  the  circumstances  which  it  deemed  of  moment  than 
this  court  would  now  be  justified  in  making,  reached  the  con- 
clusion that  the  referee  had  correctly  decided  that  the  defend- 
ants had  not  paid  the  bond. 

As  the  question  thus  determined  was  one  of  fact,  it  is 
controlling. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Ida  Peil,  Appellant,  v.  James  M.  Eeinhart,  Respondents 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  who,  as 
tenant,  occupied  rooms  in  defendant's  tenement  house,  from  a  fall 
caused  by  the  defective  condition  of  a  carpet  on  a  stairway  provided  by 
defendant  for  the  common  use  of  his  tenants,  it  appeared  that  there  had 
been  holes  in  said  carpet  for  several  months,  to  which  defendant's 
attention  had  been  called,  and  that  it  was  in  such  condition  as  to  justify 
apprehension  of  tripping  in  using  the  stairway  ;  that  at  the  time  in 
question,  which  was  in  the  evening,  plaintiff's  foot,  where  she  was 
descending  the  stairway,  was  caught  in  one  of  these  holes  and  her  fall 
caused  thereby  ;  that  the  hall  in  which  the  stairway  was,  was  well 
lighted.  A  motion  for  a  nonsuit  was  denied.  Held,  no  error;  that  it 
could  not  properly  be  held,  as  matter  of  law,  that  plaintiff  was  guilty 
of  contributory  negligence ;  that  it  was  defendant's  duty  to  keep  the 
stairway  in  repair  and  suitable  condition  for  the  safe  passage  of  his 
tenants  over  it,  and  he  was  liable  for  injuries  suffered  by  them  without 
their  fault  while  properly  using  the  stairway,  resulting  from  a  failure  to 
perform  this  duty. 

Plaintiff  proved,  under  objection  and  exception,  the  condition  of  the  stair 
carpet  the  morning  after  the  accident  occurred.     Held,  no  error. 

The  distinction  pointed  out  between  the  question  here  and  the  one  which 
would  have  been  presented,  had  the  staircase  been  part  of  the  premises- 
demised  to  plaintiff. 

Questions  of  fact,  arising  upon  a  trial  of  an  action  at  law  by  a  jury,  are 
not  reviewable  by  the  General  Term,  unless  a  motion  has  been  made  for 
a  new  trial  at  Circuit  on  the  minutes,  or  at  Special  Term  on  a  case  and 
an  appeal  taken  from  the  order  thereupon  made,  as  well  as  from  the 
judgment,  if   one  has  been  entered  upon  the  verdict. 

Where  such  a  motion  has  been  made  and  a  new  trial  denied,  an  order  of 
General  Term  reversing  it  and  granting  a  new  trial  is  not  reviewable 
in  this  court. 

(Argued  Juneji*  1891;  decided  June  23,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  April  22,  1889,  which  reversed  a  judgment 
entered  upon  a  verdict  in  favor  of  plaintiff  and  granted  a 
new  trial. 

This  was  an  action  to  recover  damages  for  injuries  received 
by  plaintiff  through  the  alleged  negligence  of  defendant. 
^    The  facts,  so  far  as  material,  are  stated  in  the  opinion.. 
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George  F.  Elliott  for  respondent.  Where  a  portion  of  the 
building  is  let  and  the  tenant  has  right  of  passage-way  over 
stairways  and  entries,  in  common  with  the  landlord  and  the 
other  tenants,  there  is  no  such  leasing  as  will  exonerate  the 
landlord  from  all  responsibility  for  the  safe  condition  of 
that  portion  of  which  he  still  retains  control  and  which  he 
is  bound  to  keep  in  repair ;  as  to  such  portions  he  still  retains 
the  responsibility  of  a  general  owner  to  all  persons,  including 
the  tenants  of  his  building.  {Looney  v.  McLean,  129  Mass. 
33  ;  Donohue  v.  Kendall,  18  J.  &  S.  389  ;  Neyer  v.  Miller, 
19  id.  516;  Lindsey  v.  Leighton,  150  Mass.  2S5.)  While 
previous  knowledge,  by  a  party  injured,  of  a  dangerous  situa- 
tion, or  impending  danger,  from  which  a  person  of  ordinary 
intelligence  might  reasonably  apprehend  injury,  generally 
imposes  upon  him  greater  care  and  caution  in  approacliing  it, 
the  degree  of  care  required  is  a  question  of  fact  for  the  jury. 
(Down  v.  Fitzpatrick,  18  Wkly.  Dig.  343  ;  Pornfrey  v.  Yil. 
of  Saratoga  Springs,  104  N".  Y.  459  ;  Looney  v.  McLean,  129 
Mass.  33 ;  Parsons  v.  N.  Y.  C.  i&  II.  P.  P.  P.  Co.,  113  K.g 
Y.  364.)  The  law  holds  a  person  to  strict  accountability  if  he 
holds  out  inducements  or  makes  promises  to  repair,  upon  which 
a  person  injured  has  relied.  (Laning  v.  iV7".  Y.  C.  P.  P.  Co., 
49  N.  Y.  536  ;  Palmer  v.  Peering,  93  id.  7.)  In  proving  the 
condition  of  the  carpet  at  the  time  of  the  accident,  the  evi- 
dence that  other  persons  fell  on  it  at  about  the  same  time  was 
not  improper.  (Pomfrey  v.  Village  of  Saratoga  Springs, 
104  N.  Y.  459 ;  Quintan  v.  City  of  Utica,  11  Hun,  217;  74 
N.  Y.  603  ;  Hoyt  v.  Py.  Co.,  118  id.  399,  405.)  In  consid- 
eration of  the  facts  upon  the  reviewing  of  the  exception  to 
the  refusal  to  nonsuit,  the  evidence  is  to  l>e  viewed  in  the  light 
most  favorable  to  the  plaintiff.  (Harris  v.  Perry,  89  N.  Y. 
308,  311.)  The  evidence  descriptive  of  the  stairway  and 
carpets  prior  to  and  until  the  morning  after  the  accident,  was 
unobjectionable ;  the  exceptions  to  the  rulings  allowing  the 
evidence  are  untenable.  (Cowley  v.  People,  8  Abb.  [N.  C]  1, 
30  ;  People  v.  Buddensieck,  103  N.  Y.  488  ;  Pulqfv.  People, 
46  id.  213  ;  Cozzens  v.  Higgins,  1  Abb.  Ct.  App.  Dec.  453.) 
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Fernando  Solinger  for  appellant  The  plaintiff  should  have 
been  nonsuited  because  she  did  not  U6e  proper  care  to  avoid 
the  danger.  {Koch  v.  Village  of  Edgewater,  14  Hun,  544  ; 
Niven  v.  City  of  Rochester,  76  K.  Y.  619  ;  Lanigan  v.  N. 
Y.  G.  Co.,  71  id.  29  ;  Myers  v.  Burns,  35  id.  269.)  The 
defendant  was  not  liable  for  the  defect  in  the  stairway,  or 
■chargeable  with  legal  negligence  to  his  tenants  for  its  being  out 
-of  repair.  (O'Brien  v.  Ca-pwell,  59  Barb.  497;  Flynn  v. 
Bolton,  43  How.  Pr.  333  ;  Walker  v.  Swayzee,  3  Abb.  Pr. 
136  ;  McGl-ashon  v.  Talmadge,  37  Barb.  313  ;  Sherwood  v. 
Seaman,  2  Bosw.  130 ;  Howard  v.  Doolittle,  3  Duer,  464.) 
Defendant's  negligence  was  to  be  determined  by  what  was 
known  before  and  at  the  time  of  the  accident.  (Dougan  v. 
C.  T.  Co.,  56  N.  Y.  1.)  This  court  can  review  questions  of 
law  only.  (Griscom  v.  Mayor,  etc.,  12  X.  Y.  586  ;  Dunham 
v.  Watkins,  Id.  556 ;  Oldham  v.  N.  Y.  cfe  //.  B.  B.  Co.,  14 
id.  321 ;  Hoyt  v.  Thompson*  19  id.  208 ;  Griffin  v.  Marquardt, 
17  id.  28  ;  Dyke?>s  v.  Allen,  7  Hill,  49  ;  A/mold  v.  Bobertscm, 
50  N.  Y.  684 ;  Thurher  v.  //.  B.  2f.  cfe  F.  B.  B.  Co.,  60  id. 
329  ;  Cole  v.  Mann,  62  id.  336.)  When  there  is  a  substantial 
conflict  in  the  testimony,  and  a  motion  for  a  new  trial  upon 
the  evidence  has  been  made  at  a  Special  Term  or  to  the  judge 
at  Circuit,  and  denied,  and  an  appeal  from  that  order  taken  to 
the  General  Term,  the  question  of  the  weight  of  evidence  is 
properly  before  the  General  Term,  and  though  there  be  also 
exceptions  in  the  case,  it  is  impossible  to  determine  from  the 
record  that  the  new  trial  was  granted  upon  the  exceptions 
alone.  The  appellant,  therefore,  in  such  a  case,  fails  to  show 
that  the  General  Term  has  committed  an  error  of  law  in  grant- 
ing the  new  trial.  If  granted  upon  the  evidence  (the  trial 
having  been  by  jury),  its  decision  is  not  reviewable  in  this 
court  (30  N.  Y.  134  ;  Sands  v.  Crook,  46  id.  568  ;  Dickson 
v.  B.,  etc.,  B.  B.  Co.,  47  id.  509,  510 ;  Downing  v.  Kelly, 
48  id.  437;  Courtney  v.  Bakes,  60  id.  7;  Snelbley  v.  Co?i- 
n*r,  78  id  220 ;  Bronk  v.  N.  Y.  <&  N.  H.  B.  B.  Co.,  95  id. 
656.) 
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Bradley,  J.  The  plaintiff  as  tenant  of  the  defendant, 
occupied  some  rooms  in  a  tenament  house  of  the  latter,  and  had 
access  to  such  rooms  by  means  of  a  stairway  common  to  the 
occupants  of  the  building.  It  appears  by  the  evidence  on  her 
part  that  in  descending  the  stairway  in  the  evening  of  January 
15, 1888,  the  plaintiff  fell  and  received  the  injuries  complained 
of ;  and  that  such  fall  was  caused  by  the  defective  condition 
of  the  stair  carpet ;  that  the  carpet  had  been  in  such  condition 
for  several  months,  and  that  the  attention  of  the  defendant 
had  in  December  previous  been  called  to  it  by  the  plaintiff, 
and  he  said  he  would  remove  it.  There  was  some  conflict  in 
the  evidence  of  the  parties  as  to  the  latter  fact,  and  as  to  the 
subject  of  the  injury  and  its  cause,  but  that  there  were  and  for 
considerable  time  had  been  holes  in  the  stairway  carpet  was  not 
seriously  questioned.  It  was  the  duty  of  the  defendant  to 
use  reasonable  care  to  keep  this  stairway  in  repair  and  suitable 
condition  for  the  safe  passage  of  his  tenants  over  it  in  their 
way  to  and  from  their  rooms ;  and  for  failure  to  do  so  he  was 
chargeable  with  liability  for  injuries  suffered  by  them  without 
their  fault  while  properly  using  it  for  such  purposes.  (Zooney 
v.  McLean,  129  Mass.  33;  Lindsey  v.  Leighton,  150  id.  285; 
Donohue  y^Kendall,  18  J.  &  S.  380 ;  Neyer  v.  Miller,  19  id. 
516.)  The  conclusion  was  warranted  by  the  evidence  that  the 
condition  of  the  carpet  was  such  as  to  justify  apprehension  of 
danger  of  tripping  in  passing  upon  the  stairway,  and  that  at 
the  time  in  question  the  plaintiff's  foot  was  caught  in  a  hole 
in  the  carpet,  thus  causing  her  fall  and  injury  ;  and  that  the 
defendant  was  chargeable  with  negligence  for  permitting  it  to 
remain  in  such  condition,  and  with  its  consequences  to  the 
plaintiff,  unless  her  negligence  contributed  to  the  injury  which 
she  sustained.  It  is  urged  that  as  she  was  cognizant  of  the 
situation  and  the  hall  of  the  stairway  was  well  lighted  by  a 
lamp,  her  fall  was  necessarily  attributable  to  the  fault  or  neg- 
ligence of  the  plaintiff.  Her  previous  knowledge  of  the 
condition  of  the  passage-way  on  the  stairs  imposed  upon  her 
the  duty  to  exercise  a  greater  degree  of  care  than  otherwise 
may  have  been  required  of  her  in  passing  over  them  ;  but  she 
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was  not  required  io  desist  from  using  the  stairway  by  reason 
of  the  ruptures  in  the  carpet.  And  while  the  question  may 
have  been  a  close  one  of  fact,  it  could  not  properly  be  held  as 
a  matter  of  law  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and,  therefore,  the  motion  for  nonsuit  was  properly 
denied.  (Palmer  v.  Bearing,  93  N.  Y.  7 ;  Looney  v.  McLean, 
129  Mass.  33.)  The  question  presented  would  have  been  quite 
different  if  the  staircase  had  been  part  of  the  premises  demised 
to  the  plantiff.  Then  the  evidence  may  not  have  warranted  a 
recovery  by  her,  and  many  of  the  cases  cited  by  the  defendant's 
counsel  would  have  been  applicable ;  but  the  stairway  was  not 
under  the  control  of  any  of  the  tenants,  it  was  provided 
by  the  defendant  for  the  common  use  of  those  having  occasion 
to  pass  to  and  from  the  rooms  which  they  occupied  as  his 
tenants.  And  the  weight  of  the  evidence  bearing  upon  the 
question  of  negligence  of  the  defendant  or  of  contributory 
negligence  of  the  plaintiff,  is  not  here  for  consideration!  The 
appeal  to  the  General  Term  having  been  taken  only  from  the 
judgment  entered  on  the  verdict,  presented  there  for  review 
questions  of  law  only,  dependent  upon  exceptions.  To  review 
in  General  Term  questions  of  fact  arising  upon  a  trial  of  an 
action  at  law  by  jury,  it  is  essential  that  a  motion  be  made  for  a 
new  trial  at  Circuit  on  the  minutes,  or  at  Special  Term  on  a  case, 
and  that  an  appeal  be  taken  from  the  order  thereupon  made  as 
well  as  from  the  judgment,  if  one  has  been  entered  upon  the 
verdict  (  Wright  v.  Hunter,  46  N.  Y.  409.)  And  in  such  case 
an  order  reversing  that,  denying  a  new  trial  and  granting  it,  is 
not  reviewable  in  this  court.  (Harris  v.  Burdett,  73  X.  Y.  136.) 

There  was  no  error  in  the  reception  of  the  evidence  of  the 
condition  of  the  stair  carpet  the  morning  following  the  injury, 
as  without  proof  to  the  contrary  it  was  reasonable  to  assume 
that  its  then  condition  was  substantially  the  same  as  at  the 
time  in  question. 

The  order  should  be  reversed  and  the  judgment  entered  on 
the  verdict  affirmed. 

All  concur. 

Order  revf  rgfifl  *nd  judgment  affirmed*..,.     w 
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Phoebe  A.  Greene,  Respondent,  v.  Peter  Couse,  Appellant. 

Title  to  land,  established  by  adverse  possession,  is  as  effectual,  for  the  pur- 
pose of  remedy  or  defense,  as  that  created  in  any  other  manner. 

The  rule  that  where  a  vendee  enters  into  possession  under  a  contract,  he 
cannot,  while  he  remains  in  possession,  dispute  the  title  of  his  vendor, 
does  not  apply  where,  at  the  time  of  the  contract  to  purchase,  the 
vendee  is  in  possession  as  owner  claiming  title,  and  his  entry  was  not 
under  his  vendor. 

One  in  possession  having  title  may  purchase  an  outstanding  title,  and  thus 
quiet  such  title  and  fortify  his  own,  without  being  estopped  from  dis- 
puting the  title  so  purchased,  in  case  it  should  afterwards  become  neces- 
sary so  to  do. 

In  an  action  of  ejectment,  it  was  conceded  that  the  plaintiff  had  the 
record  title  to  the  premises.  Defendant  claimed  by  adverse  possession. 
It  appeared  that  defendant  entered  into  possession  in  1882  under  a 
deed  from  A.,  who  entered  into  possession  in  1849  under  a  written 
title,  and  that  their  occupation  had  been  actual  and  continuous;  that 
none  of  the  occupants  entered  under  plaintiff,  or  any  one  from  whom  he 
derived  title.  In  1874,  plaintiff  and  others,  claiming  with  him  as  tenants 
in  common,  brought  actions  in  ejectment  against  A.  to  recover  the 
lands  in  question.  In  March,  1875,  under  an  agreement  by  which*  said 
actions  were  settled  and  discontinued,  A.  gave  his  promissory  note  to  the 
plaintiffs,  receiving  a  receipt;  this  stated  that  the  note  was  received  for  the 
purchase-price  of  the  premises,  which  plaintiff  agreed  to  convey  to  A.; 
the  note  was  not  paid.  The  trial  court  decided  that  defendant  was 
estopped  from  claiming  title  by  adverse  possession.  Held  (Parker  and 
Haight,  JJ.,  dissenting),  error. 

-It  seems  that  if  the  adverse  possession  of  defendant's  grantor,  and  those 
under  whom  he  entered  and  claimed,  had  not  ripened  into  a  title  at  the 
time  of  the  commencement  of  the  action  so  discontinued,  the  right  to 
assert  the  continuance  thereafter  of  such  possession  would  have  been 
defeated  by  the  contract. 

(Argued  April  17,  1891;  decided  June  25,  1891.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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James  R.  Bournes  for  appellant.  The  claim  of  title  under 
a  written  instrument  and  the  cultivation  and  improvement  of 
the  lot  as  shown  by  the  evidence,  perfected  title  in  the  defend- 
ant's grantor  after  the  lapse  of  twenty  years.  (Code  Civ.  Pro. 
§§  369,  370.)  It  is  not  necessary  that  the  defendant  should 
have  a  rightful  title  in  order  to  succeed  in  this  action.  {Towle 
v.  Remsen,  70  K  Y.  316 ;  Sands  v.  Hughes,  53  id.  296 ; 
Munro  v.  Merchant,  28  id.  9.)  Possession  under  claim  of 
title,  with  or  without  a  valid  deed,  is  adverse ;  and  though  the 
possessor's  title  is  clearly  defective,  yet  the  true  owner  must 
sue  within  twenty  years,  or  his  entry  is  barred.  (Clapp  v. 
Bromagham,  9  Cow.  530 ;  Bogardus  v.  Trinity  Church,  4 
Sand.  Ch.  739 ;  Jackson  v.  Newton,  18  Johns.  355  ;  LaFram- 
hois  v.  Jackson,  8  Cow.  589 ;  Bradstreet  v.  Clark,  12  Wend. 
602.)  Couse's  title,  if  not  rightful  in  the  first  instance,  had 
been  acquiesced  in  so  long  that  it  had  become  perfect.  {Simp- 
son v.  Downing,  23  Wend.  320 ;  Cahitt  v.  Palmer,  45  N.  Y. 
478,  485 ;  Ward  v.  Warren,  82  id.  265,  268 ;  Ottinger  v. 
Strcmsburger,  33  Hun,  468 ;  Sherman  v.  Kane,  86  N.  Y.  57 ; 
Robinson  v.  Kime,  70  id.  152 ;  Kent  v.  Harcourt,  33  Barb. 
491 ;  Bogardus  v.  Trinity  Church,  4  Sand.  Ch.  634 ;  BirdsaU 
v.  Gary,  66  How.  Pr.  366;  Herman  on  Estoppel  [2ded.]  1295, 
§  1159 ;  Jackson  v.  Leek%  12  Wend.  105  ;  Jackson  v.  Spear,  7 
id.  403  ;  Jackson-  v.  Given,  8  Johns.  137-139.)  One  holding 
adversely,  or  otherwise,  may  purchase  an  outstanding  title  to 
support  his  own,  whether  he  doubts  the  validity  of  his  pre- 
vious title  or  not,  and  such  purchase  or  purchases  will  not 
affect  the  right  or  title  under  which  such  purchaser  previously 
claimed  to  hold.  (Nvrthrup  v.  Wright,  7  Hill,  477,  489,  495 ; 
BurhansY.  Van  Vandt,  7  Barb.  92, 102 ;  Jackson  v.  Newton,  18 
Johns.  355 ;  Marble  v.  McMlnn,  57  Barb.  615 ;  Parker  v.  Pro- 
prietors, 3  Met.  91 ;  Owen  v.  Meyers,  20  Penn.  St.  134 ;  Bannon 
v.  Brandon,  34  id.  263 ;  38  id.  63 ;  Lodge  v.  Patterson,  3  Watts, 
74  ;  Coperton  v.  Gregory,  11  Gratt.  505;  Ridgeway  v.  IloUir 
day,  59  Mo.  444 ;  Cannon  v.  Stockton,  36  Cal.  535  ;  Hayes 
v.  Martdn,  45  id.  559 ;  Blig/ti  v.  Rochester,  7  Wheat.  535, 
548;  Chapm  v.  Hunt,  48  Mich.  595 ;  Tobey  v.  Secor,  60  Wis. 
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310,  312,  313  ;  8.  M.  Co.  v.  Tillman,  21  P.  Kep.  818;  Griffith 
v.  Smith,  42  N.  W.  Kep.  749 ;  Giles  v.  Peatt,  2  Hill,  439 ; 
1  Greenl.  on  Ev.  §§  41,  42.)  All  the  acts  tending  to  show 
ownership  should  have  been  submitted  to  the  jury.  {McTeague 
v.  McTeague,  5  N.  Y.  Supp.  130.)  Possession  is  prima  facie 
evidence  of  the  highest  estate,  to  wit,  a  seisin  in  fee.  (3 
Phil,  on  Ev.  595 ;  Hill  v.  Draper,  10  Barb.  454,  458,  459 ; 
Gerard's  Title  to  Eeal  Estate  [2d  ed.]  642 ;  Dickinson  v. 
Smith,  25  Barb.  102.)  A  perfect  possession,  if  continued 
without  interruption  during  the  whole  period  which  is  pre- 
scribed by  the  statute  for  the  enforcement  of  the  right  of  entry, 
is  evidence  of  a  fee.  Such  a  title  will  prevail  over  the  written 
title.  (Angell  on  Lim.  396,  §jj  1,  2 ;  1  Kumsey's  Pr.  64.) 
An  offer  to  buy  out  a  hostile  claim  will  not  estop  the  party 
making  such  offer  from  asserting  title  by  adverse  possession 
previously  acquired.  {Furlong  v.  Cooney,  14  Pac.  Kep.  12  ; 
Frick  v.  Simon,  17  id.  439  ;  P.  M.  Ins.  Co.  v.  Strout,  63  Cal. 
150.)  Where,  by  open  and  continuous  adverse  possession  of 
land,  under  claim  of  ownership  for  over  twenty  years  by  a 
person  and  his  grantors,  he  has  gained  title  thereto  in  fee,  pay- 
ment of  rent  by  him  thereafter  for  two  years  to  the  person 
having  the  paper  title  will  not  defeat  the  title  already  gained. 
{Piggs  v.  Riley,  15  N.  E.  Rep.  253.)  The  trial  court  erro- 
neously decided  the  case  on  the  theory  that  there  had  been  an 
interruption  in  the  adverse  holding  of  the  appellant  and  his 
grantors  by  the  agreement  of  Alex.  Couse  to  purchase  the 
Bradstreet  interest.  {Barnes  v.  Light,  116  N.  Y.  34,  37; 
Angell  on  Water  Courses,  §  216 ;  Watkins  v.  Peck,  13  N. 
H.  360.)  The  plaintiff  was  not  entitled  to  recover  in  this 
action  upon  the  third  count  in  the  complaint,  because  the 
agreement  therein  mentioned  was  rescinded  by  her  long  before 
the  commencement  of  the  action.  {Ilubbell  v.  Jtfut  Ins.  Co., 
100  N.  Y.  47;  Lawrence  v.  Taylor,  5  Hill,  107,  114,  115; 
Mbrange  v.  Morris,  3  Keyes,  48  ;  Graves  v.  White,  87  N.  Y. 
463,  466  ;  Starbird  v.  Barrows,  38  id.  237  ;  Lewis  v.  McMuL 
len,  41  Barb.  420,  429  ;  Gilbert  v.  Peteler,.SS  id.  488  ;  38  K 
Y.  165 ;    Gould  v.  C,  C.  Bank,  86  id.  75,  86 ;  Harris  v. 
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Hiscock,  91  N.  Y.  345.)  The  agreement  of  March  5,  1875, 
had  no  binding  effect  upon  the  defendant's  grantors,  because 
it  was  made  without  authority.  (Story  on  Agency,  §  42 ; 
Martins  v.  L  Z.  Ins.  Co.,  53  N.  Y.  342  ;  Sugden  on  Powers, 
162,  263 ;  Green  v.  Miller,  6  Johns.  39  ;  Ex  parte  Rogers , 
7  Cow.  530 ;  McCoy  v.  Curtice,  9  Wend.  19 ;  Sanford  v. 
Handy,  25  id.  479  ;  Bogert  v.  Ilertell,  4  Hill,  514  ;  Cope  v. 
Gilbert,  4  Den.  348;  Damning  v.  Rngar,  21  Wend.  182; 
Perry  v.  Tyncn,  22  Barb.  137 ;  Board  of  Excise  v.  Sacrider, 
35  N.  Y.  158;  Franklin  v.  Osgood,  14  Johns.  553,  554; 
Beers  v.  Hendrickmn,  45  3ST.  Y.  665  ;  Carstens  v.  Barnstorf, 
11  Abb.  [N.  S.]  442  ;  Cox  v.  ^Y.  Y  C  R.  R.  Co.,  4  Hun,  176; 
Mandeville  v.  Reynolds,  68  N.  Y.  529,  540.)  The  agreement 
of  March  5,  1885,  recites  that  the  note  was  received  for  the 
purchase-price,  with  costs  of  suits,  of  all  the  interests  that  the 
Bradstreet  heirs  had  in  the  land  in  question.  The  taking  of  a 
note  for  the  purchase-price  of  lands  or  chattels  does  not  come 
within  the  rule  relating  to  the  taking  of  a  debtor's  note  for  a 
precedent  debt  without  an  agreement  that  the  note  is  taken  in 
payment.  (Whitbeckv.  Van  Ness,  11  Johns.  409;  Revo  v. 
Barber,  3  Cow.  272;  Breed  v.  Cool',  15  Johns.  241 ;  Young 
v.  Stahelin,  34  N.  Y.  258 ;  Noel  v.  Murray,  13  id.  167, 171, 
172;  Story  on  Prom.  Notes,  §  405;  Black  v.  Zacharie,  3 
How.  [U.  S.]  483, 510  ;  Tobey  v.  Barber,  5  Johns.  68,  72, 73.) 

W.  cfe  G.  W.  Youmans  for  respondent.  One  who  has 
recognized  the  title  of  plaintiff,  by  offering  to  purchase  of 
him,  cannot  set  up  adverse  possession.  (Jackson  v.  Button, 
4  Wend.  507 ;  Jackson  v.  Croy,  12  Johns.  427 ;  Jackson  v. 
Guerdon-,  2  Johns.  Oas.  353.) 

Potter,  J.  The  action  is  ejectment  and  was  brought  to 
recover  possession  of  an  undivided  one-twelfth  part  of  the 
.  premises  described  in  the  complaint.  The  answer  was  a  denial 
of  the  complaint,  also  title  in  the  defendant,  also  title  in  the 
defendant  arising  from  adverse  possession  of  the  premises  for 
more  than  twenty  years,  and  a  counter-claim. 
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The  premises  as  claimed  in  the  complaint  consist  of  one  hun- 
dred and  twenty  acres  in  the  north-west  corner  of  the  east 
half  of  Great  Lot  No.  24,  Evans  Patent  in  Delaware  Comity. 

It  was  stipulated  by  the  defendant  for  the  purpose  of  this 
appeal,  that  the  plaintiff  showed  title  in  herself  as  one  of  the 
heirs  at  law  of  Martha  Bradstreet,  deceased,  to  an  undivided 
one-twelfth  of  the  premises  in  question,  except  as  such  title 
may  have  been  defeated  by  the  adverse  holding  of  the  defend- 
ant herein  and  his  predecessors,  or  parted  with  by  force  of 
the  agreement  of  date  March  5,  1875,  hereinafter  set  forth. 

The  plaintiff  proved  and  read  in  evidence  an  instrument  of 
which  the  following  is  a  copy : 

"  Received  from  A.  Couse  his  note  of  $400,  for  the  purchase- 
price  with  costs  of  suits,  of  an  undivided  two-thirds  interest 
in  100  acres  in  the  northwest  corner  of  Great  Lot  24  Evans 
Patent,  known  as  the  wild  lot,  and  being  the  same  premises 
claimed  to  have  been  occupied  by  the  said  Couse  for  some  years 
past  and  I  agree  to  forward  to  said  Couse  by  mail,  within  ten 

days,  a  deed  therefor. 

"W.  YOUMANS, 

"Attorney  for  Bradstreet  Heirs. 
"  Dated  Delhi,  K  Y.  March  5,  1875." 

He  proved  that  the  land  therein  mentioned  was  that  in 
dispute,  also  gave  evidence  that  the  note  had  not  beeij  paid 
and  the  recovery  of  a  judgment  upon  the  note  which  had 
not  been  paid. 

The  defendant  examined  his  grantor  at  considerable  length 
to  prove  the  defense  of  adverse  possession  of  the  premises  aud 
that  the  defendant  entered  into  the  possession  under  a  deed 
from  his  father  Alexander  Couse  in  1882,  who  entered  into 
the  possession  of  the  premises  in  1849,  under  a  deed  from  his 
father,  Peter  Couse,  Sr.,  who  some  years  before  entered  into 
possession  under  a  written  title  from  Joseph  Nutter,  and  that 
Buch  occupation  had  been  continuous  for  over  forty  years  and 
that  none  of  the  occupants  had  entered  into  possession  under 
plaintiff  or  any  one  from  whom  plaintiff  derived  title,  and  was 
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proceeding  with  the  examination  of  other  witnesses  upon  that 
subject  when  the  court  ruled  as  follows :  "  The  court :  I  think 
I  must  stop  this  evidence ;  you  must  make  some  other  defense 
than  the  Statute  of  Limitations  or  I  must  direct  a  verdict 
against  you.  The  more  I  think  of  this  question,  the  more  I 
think  the  Statute  of  Limitations  cannot  prevail  here." 
Defendant's  counsel  duly  excepted  to  such  ruling  and  decisions. 
"  The  court  rules  that  under  the  contract  of  March  5th,  1875, 
and  the  note  of  $400  given  therefor  and  the  various  stipula- 
tions and  contracts  in  connection  with  that,  that  this  defendant 
lias  lost  his  right  to  avail  himself  of  the  adverse  possession  of 
himself  and  of  his  predecessors  and  declined  to  receive  any 
further  evidence  of  occupation  and  of  adverse  possession  by 
the  defendant  and  his  predecessors."  To  which  ruling  and 
decision  the  defendant's  counsel  duly  excepted. 

After  some  additional  evidence  on  the  part  of  the  plaintiff 
in  relation  to  a  subsequent  arrangement  as  to  the  time  and 
condition  of  delivery  of  the  deed  and  payment  of  the  purchase- 
price,  the  court  directed  a  verdict  for  plaintiff  to  which 
defendant  excepted. 

When  the  defendant  was  thus  precluded  from  giving  further 
evidence  on  the  subject  of  adverse  possession,  that  already 
given  tended  to  prove  title  by  adverse  possession  in  the 
defendant's  grantor  at  the  time  such  instrument  of  March  5, 
1875,  was  made,  and  thus  there  was  presented  a  question  of 
fact  for  the  jury  in  that  respect.  And  title  so  established  may 
be  as  effectual  as  that  created  in  any  other  manner  for  the 
purposes  of  remedy  or  defense  founded  upon  it.  (Barnes  v. 
Light ,  116  N.  Y.  34;  and  cases  there  cited.) 

Upon  this  state  of  facts  the  question  is  presented  whether 
the  defendant  should  have  been  precluded  or  estopped  from 
proving  the  defense  of  title  to  the  premises  by  adverse 
possession. 

The  plaintiff  and  Alexander  Couse  at  the  time  such  contract 
was  made  respectively  claimed  to  be  the  owner  of  the  prem- 
ises and  for  the  purposes  of  the  question  it  may  here  be 
assumed  that  Alexander  Couse  and  his  grantor  had  been  in 


392  Greene  v.  Couse.  [June, 


Opinion  of  the  Court,  per  Potter,  J. 


the  actual  and  continuous  possession  of  the  premises  for  forty 
or  more  years,  and  the  plaintiff  and  those  under  whom  she 
claimed  had  not  during  that  period,  if  ever,  been  in  the  actual 
possession  and  that  neither  the  said  defendant  nor  any  of  his 
grantors  had  ever  entered  into  or  retained  possession  of  tlje 
premises  with  any  permission  of  or  privity  with  the  plaintiff 
or  her  predecessors  in  title. 

In  the  absence  of  any  of  these  relations,  the  defendant  and 
his  grantors  owed  no  duty  or  obligation  to  the  plaintiff  and 
was,  therefore,  at  liberty  to  fortify  his  title  or  purchase  peace 
at  any  price  and  of  whomsoever  he  chose. 

If,  however,  the  adverse  possession  of  the  defendant's  grantor 
and  those  under  whom  he  entered  and  claimed  had  not  ripened 
into  a  title  at  the  time  the  contract  of  March,  1875,  was  made, 
and  excluding  the  time  of  the  pendency  of  the  action  which 
was  discontinued,  the  right  to  assert  the  continuance  thereafter 
of  such  possession  to  perfect  and  support  title  as  against  the 
plaintiff  would  have  been  defeated  by  it. 

I  am  aware  of  the  rule  that  where  a  lessee  or  vendee  enters 
into  possession  of  premises  under  a  lease  or  contract,  he  can- 
not, while  he  remains  in  possession,  dispute  the  title  of  the 
lessor  or  vendor,  but  this  case  is  lacking  in  the  essential  element 
which  creates  such  estoppel.  Neither  the  defendant  nor  his 
grantors  entered  into  the  possession  by  any  manner  of  consent 
or  contractual  relation  with  the  plaintiff  or  her  ancestors  or 
grantors.  The  rule  in  relation  to  estoppel  does  not  apply 
"  where,  at  the  time  of  the  purchase,  the  vendee  is  in  as  owner, 
claiming  title,  and  his  entry  was  not  under  the  vendor/' 
(6Vr//  v.  Gibson,  9  Barb.  634-040.)  "  Where  a  man  is  in  pos- 
session of  land  as  owner  having  title,  he  is  at  liberty  to  pur- 
chase the  land  over  again  as  often  as  claimants  shall  appear, 
who  are  not  in  possession,  and  thus  quiet  such  claims  and 
fortify  his  title  without  being  estopped  from  disputing  the 
title  of  such  subsequent  vendors,  should  it  afterwards  become 
necessary  for  him  to  do  so."  (Jackson  v.  Leek,  12  Wend. 
105;  Bain  v.  Miitteson,  54  N.  Y.  606.) 

Even  in  a  consummated  purchase,  the  grantee  in  fee  may 
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purchase  in  an  outstanding  title  hostile  to  his  grantor  and 
fortify  his  own  defective  title.  (Kenada  v.  Gardner,  3  Barb. 
5S9.) 

In  Watkins  v.  Ilolman  (16  Peters,  54),  it  is  said  by  the 
court,  in  discussing  such  relations,  that  u  the  relation  of  land- 
lord and  tenant  in  no  sense  exists  between  vendor  and  vendee." 

Judge  Bronson,  in  delivering  the  opinion  of  the  court  in 
Omterhout  v.  Shoemaker  (3  Hill,  513-518),  says  :  "  The  grantee 
takes  the  land  to  hold  for  himself  and  to  dispose  of  it  at  his 
pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor,  and 
he  does  him  no  wrong  when  he  treats  him  as  an  utter  stranger 
to  the  title." 

These  views  lead  to  the  conclusion  that  the  exceptions  above 
mentioned  were  well  taken  and  require  a  new  trial 

Judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Haight,  J.  (dissenting).  This  is  an  action  of  ejectment  to 
recover  an  undivided  one-twelfth  part  of  the  lands  described 
in  the  complaint.     The  defense  is  adverse  possession. 

It  appears  by  the  stipulation  of  the  parties  that  "  The  plain- 
tiff showed  title  in  herself  as  one  of  the  heirs  at  law  of  Martha 
Bradstreet,  deceased,  to  an  undivided  one-twelfth  of  the  prem- 
ises in  question,  except  as  such  title  may  have  been  defeated 
by  the  adverse  holding  of  the  defendant  herein  and  his  prede- 
cessors, or  parted  with  by  force  of  an  agreement  between  W. 
Youmans,  attorney  for  the  Bradstreet  heirs  and  Alexander 
Couse,  dated  March  5,  1875." 

It  appears  that  on  the  2d  day  of  January,  1874,  one  Alex- 
ander Couse  was  in  possession  of  the  lands  in  question,  and 
that  on  that  day  the  plaintiff,  with  others  known  as  the  Brad- 
street heirs,  brought  actions  through  W.  Youmans,  their 
attorney,  against  him  in  ejectment  for  the  lands  in  question ; 
that  thereafter  and  on  the  5th  day  of  March,  1875,  an  agree- 
ment was  entered  into  between  the  parties  by  which  the 
actions  were  settled  and  discontinued,  he  agreeing  to  purchase 
the  interests  of  the  plaintiffs  in  the  premises  at  a  stipulated 
Sickei*  —Vol.  LXXXIL        50 
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price,  giving  his  note  therefor,*  and  they  agreeing  to  deliver 
him  a  deed  therefor  within  ten  days.  This  agreement  was 
subsequently  modified  so  as  to  provide  that  the  deed  should  be 
delivered  upon  the  payment  of  the  note.  The  note,  although 
long  past  due,  has  never  been  paid.  It  further  appears  that, 
on  the  7th  day  of  February,  1882,  Alexander  Couse  quit- 
claimed the  lands  in  question  to  his  son,  the  defendant  in  this 
action,  who  thereupon  entered  into  possession  and  now  claims 
to  hold  the  same  adversely  to  the  plaintiff. 

The  question  thus  presented  for  review  is  as  to  whether  he 
can  avail  himself  of  that  defense. 

I  shall  not  question  the  doctrine  that  one  holding  adversely 
and  defending  upon  that  ground,  may  purchase  of  a  third  per- 
son an  outstanding  title  to  support  his  own,  whether  he  doubts 
the  validity  of  his  previous  title  or  not,  and  that  such  purchase 
will  not  affect  his  right  to  defend  under  his  claim  of  adverse 
possession ;  but  a  very  different  question  is  presented  by  the 
facts  under  consideration. 

As  we  have  seen  the  plaintiff's  record  title  is  conceded.  In 
1874  she  brought  an  action  in  ejectment  to  recover  the  posses- 
sion of  the  premises  or  of  her  interest  therein,  and  that  action 
was  settled  and  discontinued,  the  defendant  therein  agreeing  to 
purchase  her  interest  in  the  premises.  By  such  settlement  and 
agreement  the  defendant  in  that  action  not  only  admitted  and 
recognized  her  title  and  right  to  recover,  but  also  waived  his 
right  or  claim  of  adverse  possession,  and  his  possession  in  the 
premises  thereafter  must  be  deemed  to  be  under  the  contract 
of  purchase.  By  such  agreement  the  plaintiff  was  induced  to 
discontinue  her  action  and  thus  forego  the  establishing  of  her 
title  by  judicial  decree.  This  action  was  brought  eight  years 
afterwards,  and  if  the  defendant  is  now  permitted  to  avail 
himself  of  the  defense  of  adverse  possession  he  may  now  be 
able  to  prove  and  establish  that  which  he  could  not  have  done 
eight  years  ago.  lie  may  thus  be  permitted  to  establish  a 
defense  in  consequence  of  the  agreement  and  a  breach  thereof 
which  could  not  have  been  maintained  had  the  settlement  and 
agreement  not  been  made.     This  should  not  be  allowed  under 
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the  well  settled  principles  of  estoppel.  The  agreement  placed 
the  plaintiff  in  a  position  where  she  could  not  maintain  an  action 
to  oust  the  defendant's  grantor  until  he  had  made  a  breach  in 
his  contract  to  purchase.  The  defendant  gets  no  greater  or 
better  title  than  his  father  had,  and  if  the  defense  was  not 
available  to  the  father  it  would  not  be  to  the  son.  There  is  no 
claim  of  fraud  or  deception  in  making  the  contract 

Sedgwick  &  "Wait  in  their  treatise  on  u  Trial  of  Title  to 
Lands,"  at  section  317,  say :  "  When  a  person  in  possession  of 
land  covenants  with  another  to  pay  him  for  the  land  he  thereby 
acknowledges  the  title  of  the  vendor  and  is  estopped  from 
setting  up  an  outstanding  title  or  title  in  himself,  unless  he  can 
show  that  he  was  deceived  or  imposed  upon  in  making  the 
agreement." 

In  Jackson  v.  Ayers  (14  Johnson,  224),  where  the  defend- 
ant was  in  possession  of  land  and  had  agreed  with  the  plaintiff 
to  purchase  and  pay  him  therefor,  it  was  held  in  a  subsequent 
action  of  ejectment  that  the  defendant  was  e3topped  from 
setting  up  a  title  by  adverse  possession  in  himself. 

In  the  case  of  Jackson  v.  Britton  (4  Wendell,  507),  it  was 
held  that  whilst  an  offer  to  purchase  land  by  a  party  having 
title  does  not  impair  or  affect  his  right,  it  however,  bars  the 
defense  of  adverse  possession. 

In  Corning  v.  Troy  Iron  and  Nail  Factory  (34  Bar- 
bour, 485-489),  Hogeboom,  J.,  in  delivering  the  opinion  of 
the  court,  says :  "  Nor  could  they  during  the  same  period 
continue  an  adverse  possession  previously  commenced.  By 
taking  a  lease  from  the  Defreests  they  acknowledged  their 
title  and  right  to  convey.  They  held  under  their  title  and 
recognized  it  as  the  true  title.  They  must  be  deemed  to  have 
waived  any  previous  imperfect  rights  which  they  had  already 
acquired  under  a  prior  incipient  adverse  possession.  The 
doctrine  of  cumulative  disabilities  does  not  apply.  The 
defendants  are  prevented  from  setting  up  during  this  period 
an  adverse  possession,  not  for  the  reason  that  they  could  not 
purchase  an  outstanding  title  for  the  purpose  of  perfecting 
their  right  or  quieting  their  possession,  but  because  by  taking 
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a  lease  from  the  Defreeste  they  liave  placed  the  latter  under  a 
disability,  in  a  position  where  they  cannot  take  proceedings  to 
oust  the  defendants,  and,  of  course,  where  the  Statute  of  Limi- 
tations should  not  be  permitted  to  run  against  them.  It  would 
seem,  therefore,  entirely  clear  that,  as  this  lease  did  not  expire 
until  1852,  the  defendants  cannot  avail  themselves  of  the 
defense  of  adverse  possession." 

In  Jackson  v.  Cuerden  (2  Johnson's  Cases,  353),  the  defend- 
ant wrote  a  letter  to  one  Mary  Clark,  the  plaintiff's  lessor,  in 
which  he  offered  to  purchase  of  her  lands  of  which  he  was 
then  in  possession.  Subsequently,  and  in  an  action  of  eject- 
ment, he  offered  to  give  evidence  of  more  than  twenty  years 
adverse  possession  in  himself.  This  was  excluded  by  the  trial 
judge.  On  review  it  was  held  that  the  letter  of  the  defend- 
ant was  sufficient  prima  fade  for  the  plaintiff  to  recover ; 
that  whilst  the  defendant  was  not  precluded  from  showing 
that  he  grounded  his  letter  on  a  mistake,  he  was  precluded 
from  setting  up  adverse  possession  or  the  Statute  of  Limita- 
tions ;  that  the  acknowledgment  in  his  letter  takes  away  the 
statute.  (See,  also,  Jackson  v.  Spear*  7  Wendell,  401 ;  Fo& 
gate  v.  Herkimer  Manufacturing  and  Hydraulic  Company* 
12  Barb.  352-356  ;  Tompkins  v.  Snou\  63  id.  525-533 ;  Jack- 
son v.  Walker*  7  Cowen,  637-642;  Sayles  v.  Smith*  12 
Wendell,  57;  Ingraham  v.  Baldwin^  9  X.  Y.  45-47;  Smith 
v.  Babcoek,  36  id.  167,  168;  Me  Math  v.  Teel*  64  Georgia, 
595;  GarVmgton  v.  Copeland*  32  S.  C.  57-67;  7  Am-  & 
Eng.  Encyclopedia,  32,  title  u  Estoppel.'') 

As  we  have  seen  the  suits  were  settled  and  discontinued  and 
this  furnished  a  good  consideration  for  the  agreement  which 
thenceforth  became  binding  upon  the  parties.  Their  rights 
were  fixed  by  it  and  the  party  in  default  cannot  now  go  back 
and  litigate  questions  that  were  disposed  of  in  the  settlement 

Again,  it  appears  that  an  action  was  brought  upon  the  note 
given  by  Alexander  Couse  and  that  he  interposed  the  defense 
that  it  was  given  for  the  purchase-price  of  the  lands  in  ques- 
tion and  that  the  plaintiff  had  committed  a  breach  of  the  con- 
tract in  failing  to  deliver  the  deed  in  accordance  with  the 
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terms  of  the  contract.  Upon  this  issue  the  plaintiff  had  judg- 
ment, thus  forever  disposing  of  the  facts  that  the  contract  of 
purchase  was  made  and  that  there  was  no  breach  thereof  on 
the  part  of  the  plaintiff. 

The  judgment  should  be  affirmed. 

All  concur  with  Potter,  J.,  except  Haight  and  Parker,  J  J  , 
dissenting,  and  Follett,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


Enoch  B.  Woodman,  Kespondent,  v.  The  State  of  New 
York,  Appellant. 

The  abandonment  and  discontinuance  by  the  state  of  certain  portions  of 
the  Chenango  canal  under  and  pursuant  to  the  act  of  1877  (Chap.  404 
of  the  Laws  of  1877)  as  amended  in  1878  (Chap.  344,  Laws  of  1878),  did 
not  release  the  state,  so  far  as  the  portion  so  abandoned  is  concerned, 
from  the  liability  imposed  upon  it  by  the  act  of  1870  (Chap.  821,  Laws  of 
1870),  for  damages  sustained  by  individuals  caused  by  negligence  of  the 
state  officials. 

The  canal  and  its  appurtenances,  notwithstanding  the  abandonment, 
remained  the  property  of  the  state,  and  it  was  the  legislative  intent  to 
continue  the  control  of  the  superintendent  of  public  works  over  the 
abandoned  portions  until  disposed  of  as  authorized  by  the  act. 

The  provision  of  said  act  of  1877  (§  13)  to  the  effect  that  no  person  shall 
have  any  claim  against  the  state  for  or  by  reason  of  such  abandonment, 
has  reference  only  to  damages  incident  to  the  discontinuance. 

Where,  therefore,  after  the  abandonment,  plaintiff  was  injured  by  the  fall 
of  a  farm  bridge  previously  constructed  by  the  state  over  the  abandoned 
portion  of  the  canal,  and  upon  the  hearing  of  a  claim  for  the  injury,  it 
appeared  that  at  the  time  of  the  injury  such  portion  including  the  bridge 
still  belonged  to  the  state,  and  that  the  accident  was  caused  by  the  neg- 
ligence of  the  state  officials  in  using  an  unsound  timber  in  the  construc- 
tion of  the  bridge,  held,  that  the  state  was  liable. 

(Argued  June  8,  1891;  decided  June  25,  1891.) 

Appeal  from  an  award  made  by  the  Board  of  Claims. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Charles  F.  Tabor  for  appellant    The  Board  of  Claims  had  no 
jurisdiction  of  the  claim  filed  herein  and  no  authority  in  law  to 
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make  an  award  thereon  against  the  6tate.  (CPHara  v.  State,  112 
N.  Y.  154 ;  People  v.  Dennison,  84  id.  281 ;  Lewis  v.  State,  96 
id.  71 ;  Laws  of  1870,  chap.  321 ;  McDougal  v.  State,  109  id.  76 ; 
Sipple  v.  State,  99  id.  284.)  By  the  laws  of  1877,  the  legislature 
must  have  intended,  as  to  the  canals  therein  referred  to,  to 
have  absolved  the  state  from  any  liability  assumed  by  the  act 
of  1870.  (Laws  of  1877,  chap.  404,  §§  1,  2.)  There  was  no 
duty  imposed  by  the  legislature  upon  anyone  to  repair  this 
bridge  ;  it  was  no  longer  subject  to  the  authority  or  control  of 
any  officer  who  could  repair  it.  If  there  is  no  duty  arising  in 
any  way  to  do  a  thing,  there  can  be  no  negligence  in  omitting 
to  do  that  thing.  (Smith  on  Negligence,  363 ;  Robinson  v. 
GeU,  12  C.  B.  199 ;  Mayor,  etc.,  v.  Cunliff,  2  N.  Y.  165  ; 
Carpenter  v.  City  of  Cohoes,  81  id.  21 ;  Veeder  v.  Little  Falls, 
100  id.  319;  Jenny  v.  City  of  Brooklyn,  120  id.  167;  City 
of  Rochester  v.  Campbell,  123  id.  417 ;  P.  &  O.  C  Co.  v. 
Comrs.,  27  Ohio  St.  14 ;  Whitney  v.  State,  96  K  Y.  245 ; 
Eldridge  v.  City  of  Binghamton,  120  id.  309.)  But,  if  it 
could  be  assumed  that,  notwithstanding  the  act  of  1877,  the 
Chenango  canal  was  not  abandoned  after  1878,  and  that  it  con- 
tinued after  that  time  to  be  subject  to  the  control  and  man- 
agement of  the  officers  of  the  state,  as  contended  for  by  the 
claimant,  still  it  is  insisted  that  the  award  made  herein  is 
against  law  and  evidence,  and  should  be  reversed.  (Hart/well 
v.  Root,  19  Johns.  344 ;  Wood  v.  Morehouse,  45  N.  Y.  375 ; 
Clute  v.  Emerich,  21  Hun,  128  ;  Ensign  v.  McKinney,  30 
id.  253  ;  Warmer  v.  E  R.  Co-  39  K  Y.  474 ;  DeGraaf  v. 
N.  Y.  Ci&IL  R.  R.R.  Co.,  76  id.  129;  Jones  v.  N.  Y.  C 
&  H.  R.  R.  R.  Co.,  22  Hun,  286  ;  Faulkner  v.  E.  R.  Co., 
49  Barb.  327.)  It  was  also  error  for  the  board  to  admit  the 
testimony  of  Kinney,  that  Leonard  had  charge  of  the  Che- 
nango canal,  the  same  being  objected  to  by  the  state.  {People 
ex  rel.  v.  Kings  Co.,  52  N.  Y.  563 ;  lleacock  v.  Thoman,  14 
Wend.  61 ;  Donohue  v.  State,  112  N.  Y.  142;  Splittorf  v. 
State,  108  id.  205  ;  Cvmck  v.  Adams,  115  id.  55.)  While 
the  legislature  has  the  undoubted  right  by  special  act  to  give 
the  Board  of  Claims  jurisdiction  to  make  an  award  herein  for 
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such  damages  as  the  claimant  has  sustained,  it  never  has  yet 
done  so.  {Cole  v.  State,  102  K".  Y.  48  ;  Hiekey  v.  Taafe,  105 
id.  39 ;  CahiU  v.  JIUton^06  id.  516.) 

E.  Countryman  for  respondent.  It  is  claimed  by  the  appel- 
lant that  by  the  law  of  1877,  chapter  404,  the  state  released 
itself  from  all  obligation  to  maintain  this  bridge,  and  that  the 
claimant  is  without  remedy ;  this  is  erroneoua  {Anderson 
v.  Van  TatseU,  53  K  Y.  631 ;  Laws  of  1870,  chap.  321,  §  1.) 
This  appeal  brings  up  for  review  only  questions  of  law,  and 
the  question  whether  the  award  is  excessive.  (R.  S.  [8th  ed.] 
540.) 

Haight,  J.  On  the  14th  of  July,  1880,  the  claimant  herein 
whilst  engaged  in  drawing  a  load  of  hay  over  a  bridge  across 
the  Chenango  canal  was  thrown  into  the  bed  of  the  canal  and 
suffered  the  damages  which  were  the  basis  of  the  award.  At 
the  time  of  the  injury  complained  of  the  claimant  was  in  the 
occupation  of  the  farm  upon  which  the  bridge  was  partly  con- 
structed. The  state  had  dug  the  canal  through  the  farm  near 
the  middle  thereof,  and  at  the  same  time  built  a  bridge  across 
the  canal  on  the  south  line  of  the  farm  and  on  the  north  line 
of  the  adjoining  farm  for  the  joint  use  of  the  occupants  of 
the  farms,  and  maintained  it  until  after  July,  1880.  In  1872 
it  caused  a  new  bridge  to  be  built  upon  the  site  of  the  former, 
which  was  constructed  of  new  materials,  with  the  exception  of 
one  of  the  needle  beams,  which  was  taken  from  the  old  bridge 
and  placed  in  the  new.  It  was  the  old  needle  beam  which 
broke  and  precipitated  the  claimant  with  his  team,  wagon, 
load,  etc.,  into  the  canal.  It  had  become  so  decayed  that  only 
a  thin  outside  shell  remained  sound,  and  a  proper  examination 
of  it  would  have  discovered  its  unsound  condition.  The  evi- 
dence sustains  the  finding  of  the  board,  that  the  claimant's 
injuries  were  occasioned  by  reason  of  the  negligence  of  the 
state,  its  officers,  agents  and  servants  in  charge  of  the  bridge. 
It  is  claimed,  however,  that  the  board  had  no  power  to  award 
damages  against  the  state  for  the  reason  that  the  canal  had 
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been  abandoned  and  discontinued.  It  appears  that  on  the  1st 
day  of  May,  1878,  the  Chenango  canal  at  the  place  in  question 
was  abandoned  and  discontinued,  pursuant  to  the  provisions  of 
chapter  404  of  the  Laws  of  1877.     The  act  provides  : 

"  Section  1.  The  following  canals  of  this  state  shall  at  and 
after  the  respective  periods  hereinafter  specified  be  abandoned 
and  discontinued  as  canals,  and  be  no  longer  subject  to  the 
control  or  authority  of  any  of  the  canal  boards  or  officers  of 
this  state,  except  as  hereinafter  specified. 

"  Sec.  2.  All  that  portion  of  the  Chenango  canal  commenc- 
ing at  and  lying  south  of  the  stone  culvert  in  the  village  of 
Hamilton,  in  the  county  of  Madison,  and  what  is  called  and 
known  as  the  Chenango  canal  extension,  and  its  appurtenances 
shall  be  abandoned  and  discontinued  on  and  after  the  1st  day 
of  May,  1878." 

Section  3  of  the  act  provides  that  it  shall  be  the  duty  of  the 
canal  commissioners  or  superintendent  of  public  works,  subject 
to  the  approval  of  tlie^  canal  board,  after  the  close  of  naviga- 
tion in  the  year  1878,  to  advertise  for  sale  and  t<t  sell  that 
portion  of  the  Chenango  canal  which  had  been  abandoned ; 
and  section  9  of  the  act,  as  amended  by  chapter  344  of  the 
Laws  of  1878,  provides  that  "  All  such  portions  of  said  canals 
and  their  branches  and  feeders  so  directed  to  be  sold  as  pass 
through  farming  lands  and  are  not  referred  to  in  section  5  of 
this  act,  except  as  hereinafter  provided,  shall  be  sold  and  con- 
veyed by  said  superintendent  of  public  works  to  the  owners 
of  the  adjacent  lands,  the  whole  width  thereof  to  the  adjacent 
owner  who  is  possessed  of  the  fee  on  both  sides  thereof ;  and 
in  cases  where  separate  owners  are  in  possession  of  the  fee  of 
the  adjacent  lands,  then  to  the  center  of  the  prism  of"  the  canal 
to  the  owners  on  each  side,  in  consideration  and  upon  the  con- 
dition precedent  that  such  owners  shall,  in  writing,  under  their 
hands  and  seals,  release  the  state  from  all  obligation  to  main- 
tain the  bridges  and  other  structures  connected  with  such 
portions  of  the  canal,  and  from  all  liability  for  damages  arising 
from  the  abandonment  thereof." 

The  jurisdiction  of  the  board  of  claims  to  award  damages 
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against  the  state  only  exists  in  cases  brought  within  the  pro- 
visions of  the  statute  making  the  state  liable.  Under  the  laws 
of  1870,  chapter  321,  the  state  was  made  liable  to  all  persons  and 
corporations  for  damages  sustained  by  them  from  the  canals  of 
the  state,  or  from  their  use  and  management,  or  arising  from  the 
negligence  or  conduct  of  any  officer  of  the  state  having  charge 
thereof,  resulting  or  arising  from  any  accident  or  other  matter 
or  tiling  connected  with  the  canals,  if  the  facts  proved  shall 
make  out  a  case  which  would  create  a  legal  liability  against 
the  state,  were  the  same  established  in  evidence  in  a  court  of 
justice  against  an  individual  or  corporation.  As  we  have  seen 
the  bridge  upon  which  the  j^ccident  occurred  was  constructed 
by  the  state  over  the  canal,  and  was  a  thing  so  connected  there- 
with as  to  bring  it  within  the  provisions  of  the  act  making 
the  state  liable ;  but,  the  canal  in  question  had  been  abandoned 
and  was  no  longer  subject  to  the  control  or  authority  of  the 
canal  board  or  officers  of  the  state,  except  as  specified.  The 
canal  and  its  appurtenances,  including  the  bridges  over  the 
same,  still  belong  to  the  state,  notwithstanding  the  abandon- 
ment. The  superintendent  of  public  works,  subject  to  the 
approval  of  the  canal  board,  was  authorized  to  sell  and  dispose 
of  such  portions  as  had  been  abandoned,  and,  in  cases  where 
the  canal  passed  through  farming  lands,  to  convey  the  same  to 
the  owners  of  the  land  upon  "the  condition  precedent  that 
such  owners  shall,  in  writing,  under  their  hands  and  seals, 
release  the  state  from  all  obligation  to  maintain  the  bridges 
and  other  structures  connected  with  such  portions  of  the  canals, 
and  from  all  liability  for  damages  arising  •  from  the  abandon- 
ment thereof.". 

Here  we  have  an  implied  statutory  recognition  of.  the  obli- 
gation of  the  state  to  keep  in  repair  the  bridges  so  long  as 
they  are  permitted  to  remain  or  until  the  canal  is  sold  or  con- 
veyed to  the  adjacent  owner.  If  there  is  no  liability,  why 
require  as  a  condition  precedent  a  release  of  the  state  from 
such  obligation  ?  It  is,  therefore,  apparent  that  it  was  the 
intention  to  continue  the  control  of  the  superintendent  of 
public  works  to  the  bridges  over  the  canal  until  they  were 
Sickels— Vol.  LXXXII.        51 
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disposed  of  as  provided  in  the  act.  At  the  time  of  the  acci- 
dent there  had  been  no  conveyance  of  the  canal  to  the  adjacent 
owner,  but  subsequently  the  bridge,  together  with  the  material 
out  of  which  it  was  constructed,  was  sold  by  the  state. 

We  have  not  overlooked  the  provisions  of  the  concluding 
sections  of  the  act,  to  the  effect  that  no  person  or  corporation 
shall  have  any  claim  against  the  state  for  or  by  any  reason  of 
the  abandonment  or  discontinuance  of  the  said  canals  or  any 
of  them.  This  provision  should  be  construed  so  as  to  be  in 
harmony  with  that  which  precedes  it,  and  it  doubtless  has 
reference  to  damages  which  are  incident  to  the  discontinuance. 
It  evidently  was  not  intended  to  relieve  the  state  from  liability 
for  injuries  suffered  from  the  failure  to  keep  in  repair  bridges 
which  it  still  maintained. 

The  award  should  be  affirmed,  with  costs. 


All  concur. 
Award  affirmed 


Annie  E.  Lyon,  Appellant,  v.  The  Industrial  School  Asso- 
ciation, of  Brooklyn,  E.  D.,  Eespondent. 

L.,  by  her  will,  gave  to  plaintiff  $5,000,  "  to  be  paid  over  to  her  when  she 
shall  have  arrived  at  the  age  of  twenty -five  years."  The  residue  of  her 
estate  G.  gave  to  her  husband  for  life,  and  upon  his  death  to  defendant. 
The  husband  of  L.  was  appointed  sole  executor,  and  after  her  death, 
entered  into  and  took  possession  of  her  entire  estate,  after  payment  of  cer- 
tain other  legacies  provided  for  in  the  will,  and  continued  to  use  the  income 
thereof  until  his  death,  when  defendant  entered  into  possession.  In  an 
action  to  recover  said  legacy,  with  interest  from  the  death  of  the  tes- 
tatrix, it  appeared  that  plaintiff,  who  was  a  niece  of  the  husband  of  the 
testatrix,  was  taken  into  his  family  with  the  consent  of  her  father, . 
where  she  resided  and  was  supported  until  ten  years  of  age,  when  the 
testatrix  died;  that,  although  not  formally  adopted,  L.  had  treated 
her  as  her  child  and  assumed  towards  her  the  relation  of  a  parent. 
The  husband,  who  was  a  man  of  property,  continued  to  provide  for 
plaintiff,  until  1883,  when  he  died;  it  did  not  appear  that  she  possessed 
any  other  property  than  said  legacy.  He  gave  her  $10,000  by  his  will. 
Plaintiff  became  twenty-five  years  of  age  in  August,  1888.    Held,  that 
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interest  was  not  payable  upon  the  legacy  until  after  plaintiff  arrived  at 

the  age  of  twenty-five. 
Reported  below,  52  Hun,  359. 
Brown  v.  Knapp  (79  N.  Y.  186),  distinguished. 

(Argued  June  10,  1891 ;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  in  favor  of  defendant, 
entered  May  22,  1889,  upon  a  submission  of  a  controversy 
made  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  A.  Taylor  for  appellant.  The  language  employed  by 
Mrs.  Lyon  in  making  the  bequests  to  plaintiff  leaves  no  doubt 
that  she  intended  to  set  apart  the  proportion  of  her  estate 
represented  by  $5,000,  then  and  there  to  the  benefit  and  advan- 
tage of  plaintiff.  (In  re  Goble,  30  N.  Y.  S.  E.  944.)  The 
legacy  in  question  is  taken  out  of  the  general  rule  that  legacies 
do  not  bear  interest,  unless  so  stated  in  the  will  by  two  consid- 
erations, both  of  which  appear  upon  the  face  of  the  will. 
(Ackerly  v.  WheeUr,  1  P.  Wms.  783 ;  Rogers  v.  Sonthen,  2 
Keene,  598  ;  Lupton  v.  Lupton,  2  Johns.  Ch.  614 ;  Brown 
v.  Knapp,  79  N.  Y.  141 ;  Keating  v.  Burns,  3  Dem.  235.) 
This  legacy  was  a  vested  legacy,  and  as  such,  descendible  to 
the  representatives  of  the  plaintiff  in  the  event  of  her  death 
before  reaching  the  age  of  twenty-five  years.  (Loder  v.  Hat- 
field, 71  N.  Y.  92 ;  In  re  Mahan,  98  id.  372.)  The  quantity 
of  the  estate  of  defendant  cannot  be  enlarged  any  more  than 
it  could  be  diminished  by  any  proceedings  had  at  the  account- 
ing of  Eliphalet  Lyon.     (Code  Civ.  Pro.  §  2742.) 

Joseph  A.  Burr,  Jr.,  for  respondent  The  principal  of  the 
legacy  to  plaintiff  being  only  due  and  payable  by  the  terms  of 
the  will  when  she  had  attained  the  age  of  twenty-five,  and 
defendant  having  tendered  her  the  principal  as  soon  as  it  was 
payable,  it  is  not  chargeable  with  any  interest,  unless  plaintiff 
comes  within  some  of  the  exceptions  to  the  general  rule  above 
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stated.  (Koper  on  Legacies,  1245;  Sullivan  v.  Winthrop, 
1  Sum.  1 ;  Bradner  v.  Faulkner,  12  N.  Y.  474 ;  LupUm 
v.  Zupton,  2  Johns.  Ch.  614;  Thorn  v.  Garner,  113  N. 
Y.  202;  Van  Rensselaer  v.  Van  Rensselaer,  Id.  207.) 
The  exception,  in  favor  of  an  infant,  to  the  general  rule, 
that  a  legacy  only  hears  interest  from  the  date  of  payment, 
is  founded  upon  a  presumption  that  the  infant  is  incap- 
able of  providing  for  its  own  support,  and  that  it  is  dependent 
upon  the  testator  for  maintenance,  and,  therefore,  the  court 
will  infer  that  the  testator  intended  it  should  have  such 
interest  by  way  of  maintenance.  (In  re  Rouse,  9  Hare,  649  ; 
Roper  on  Legacies,  1263 ;  Wynch  v.  Wynch,  1  Cox,  433 ; 
Raven  v.  Watte,  1  Swanst.  553 ;  Heath  v.  Perry,  3  Atk.  101 ; 
Heath  v.  Greenbank,  Id.  716 ;  Brown  v.  Knapp,  79  N.  Y. 
136.)  The  presumption  that  the  infant  is  dependent  upon  the 
testator  for  maintenance  may  be  shown  to  be  unfounded,  by 
proof  that  the  infant  had  other  provision  for  its  support,  and 
this  proof  may  be  extraneous  to  the  will.  (  Van  Brenner  v. 
Hoffman,  2  Johns.  Cas.  200  ;  Raven  v.  Watte,  1  Swanst  552 ; 
Wall  v.  Wall,  1  Jur.  403 ;  15  Sim.  503 ;  Thorn  v.  Garner, 
42  Hun,  507;  113  N.  Y.  202;  In  re  Wood,  1  Dem.  559; 
Morgan  v.  Valentine,  6  Id.  20.)  The  testatrix  did  not  stand 
"in  loco  parentis"  to  the  plaintiff,  so  far  at  least  as  any  obliga- 
tion to  provide  for  the  support  and  maintenance  of  the  plaintiff 
were  concerned.  Even  if  plaintiff  had  been  actually  the  child 
of  Mr.  and  Mrs.  Eliphalet  Lyon,  so  long  as  Mr.  Lyon  lived, 
she  was  under  no  legal  obligation  to  support  her.  (Gladding 
v.  Follett,  2  Dem.  58 ;  Derr  v.  Corley,  20  Wkly.  Dig.  109.) 
The  surrogate's  decree  makes  the  question  res-  adjudicate 
between  the  parties.  (Pray  v.  Hegaman,  98  N.  Y.  351 ; 
In  re  Denton,  103  id.  607 ;  In  re  Gilbert,  104  id.  200.) 

Haight,  J.  The  plaintiff  was  a  niece  of  Eliphalet  Lyon 
and  at  the  age  of  eight  weeks  was,  with  the  consent  of  her 
father,  taken  into  the  family  of  Eliphalet  Lyon  and  wife, 
where  she  continued  to  reside  and  be  supported  until  the  death 
of  Mrs.  Lyon,  on  the  27th  day  of  April,  1873.     Mrs.  Lyon 
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left  a  last  will  and  testament,  which  has  been  duly  proved  and 
admitted  to  probate  in  the  office  of  the  surrogate  of  the  county 
of  Kings.     The  will,  among  other  things,  provides : 

u  I  give  and  devise  to  my  adopted  daughter,  Annie  Lizzie 
Lyon,  the  sum  of  five  thousand  dollars,  to  be  paid  over  to  her 
when  she  shall  have  arrived  at  the  age  of  twenty-five  years. 
All  the  rest,  residue  and  remainder  of  my  real  and  personal 
estate,  I  bequeath  to  my  beloved  husband,  Eliphalet  Lyon,  to 
have  and  hold  for  his  own  use  and  benefit  during  his  natural 
life,  and  upon  his  death  the  same  to  be  given  to  the  Industrial 
School  Association  of  Brooklyn,  Eastern  District,  to  be  applied 
to  the  uses  and  purposes  of  said  Association." 

She  appointed  her  husband  sole  executor  of  her  will.  After 
her  death  he  entered  into  and  took  possession  of  her  entire 
estate,  both  real  and  personal,  saving  only  the  other  legacies 
provided  for  in  the  will,  and  continued  in  the  use,  possession 
and  enjoyment  of  the  6ame  and  of  all  rents,  profits,  interests 
and  income  thereof  until  his  death,  which  occurred  on  the 
23d  day  of  March,  1883.  Since  his  death,  the  defendant  has 
accepted  and  been  in  the  possession  and  enjoyment  of  the 
entire  estate  of  the  testatrix.  After  the  death  of  Mrs.  Lyon, 
the  plaintiff  was  supported  by  Mr.  Lyon  until  his  death,  who, 
by  his  last  will  and  testament,  gave  her  upwards  of  ten  thou- 
sand dollars.  The  father  of  the  plaintiff  is  still  living.  He 
has  never  formally  surrendered  his  parental  rights  or  control 
of  the  plaintiff,  nor  been  released  from  his  parental  obligations 
to  her,  but  has  never  contributed  to  her  support  since  she  was 
taken  by  Mr.  and  Mrs.  Lyon  with  his  consent.  The  plaintiff 
arrived  at  tlie  age  of  twenty-five  years  on  the  27th  day  of 
August,  1888. 

The  question  presented  upon  this  controversy,  is  whether 
the  plaintiff  is  entitled  to  interest  upon  the  legacy  given  to 
her  by  Mrs.  Lyon. 

It  will  be  observed  that  the  will  does  not  in  express  terms 
provide  for  the  payment  of  interest,  nor  does  it  create  a  trust 
If,  however,  it  is  apparent  that  it  was  the  intention  of  the  tes- 
tatrix that  the  plaintiff  should  have  interest,  it  is  the  duty  of 
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the  court  to  so  decree.  The  general  rule  is  that  when  a  time 
is  specified  in  the  will  for  the  payment  of  a  legacy  and  there 
is  no  direction  as  to  interest,  the  legacy  will  carry  interest  only 
from  the  time  it  is  payable.  (Thorn  v.  Gamer,  113  N.  Y. 
198  ;  Van  Rensselaer  v.  Van  Rensselaer,  Id.  207 ;  In  Matter 
of  Accounting  of  McGowan,  as  Exr.,  etc.,  124  id.  526.) 

But  to  this  rule  there  is  an  exception,  and  it  is  well  stated 
by  Earl,  J.,  in  the  case  of  Brown  v.  Knapp  (79  N.  Y.  136- 
141).     He  says : 

"  When  there  is  a  legacy  to  a  minor  child,  or  to  an  infant 
as  to  whom  the  testator  is  in  loco  parentis,  and  such  legatee 
has  no  other  provision  nor  any  maintenance  in  the  meantime 
allotted  by  the  will,  the  legacy,  although  payable  at  a  future 
day,  carries  interest  from  the  death  of  the  testator.  This  rule 
is  based  upon  the  presumption  that  the  testator  in  such  case 
must  have  intended  that  the  legatee  should  in  the  meantime 
be  maintained  at  his  expense,  thus  discharging  his  moral  obli- 
gation or  carrying  out  his  benevolent  design.  It  is  not  needed 
for  the  application  of  this  rule  that  the  testator  must  have  been 
under  a  legal  obligation  at  the  time  of  his  death  to  support  the 
legatee.  Such  obligation  of  a  testator  to  support  his  own 
child  continues  only  during  his  life.  It  is  sufficient  for  the 
operation  of  this  rule  that  the  testator  has  voluntarily  assumed 
in  reference  to  the  legatee  such  a  relation  similar  in  some 
respects  to  that  of  parent  that  it  may  be  presumed  that  he  did 
not  intend  to  leave  the  legatee  without  support." 

In  that  case  the  testator  had  bequeathed  to  his  grandson  the 
sum  of  three  thousand  dollars,  to  be  paid  to  him  when  he  shall 
have  attained  the  age  of  twenty-one  years.  The  father  of  the 
legatee  had  entered  the  military  service  of  the  United  States 
and  died  in.  6uch  service.  Before  entering  such  service  the 
testator  had  said  to  him  that  if  he  never  returned  his  wife  and 
son  would  always  be  cared  for.  After  the  death  of  the 
legatee's  father,  the  testator  took  him  and  his  mother  to  live 
with  him  and  supported  them  until  his  death.  It  was  held  that 
he  was  entitled  to  interest  upon  his  legacy  from  the  death  of 
the  testator.     (See,  also,  Acherley  v.  Wheeler,  1  Peere  Wil- 
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liams,  783  ;  Rill  v.  Hill,  3  V.  &  B.  183  ;  Donovan  v.  JVeed- 
ham,  9  Beav.  164 ;  Rogers  v.  Sotitten,  2  Keen,  599 ;  Zupton 
v.  Lnpton,  2  John.  Ch.  014;  Keating  v.  Bruns,  3  Dem.  233 ; 
Neder  v.  Zimmer,  6  id.  180 ;  In  the  Matter  of  Goble,  30  N. 
Y.  S.  E.  944.) 

At  the  death  of  the  testatrix  the  plaintiff  was  an  infant  of 
but  ten  years  of  age.  It  does  not  appear  that  she  possessed 
other  estate.  The  will  makes  no  other  provision  for  her  main- 
tenance during  her  minority.  Although  she  was  not  formally 
adopted,  the  testatrix  had  treated  her  as  her  child  and  assumed 
towards  her  the  relation  of  a  parent.  So  far  the  plaintiff  is 
brought  within  the  exception  to  the  general  rule  to  which  we 
have  called  attention.  But  there  existed  other  facts  which,  to 
our  minds,  had  an  important  bearing  upon  the  intention  of 
the  testatrix.  As  we  have  seen  the  testatrix's  husband  was  the 
uncle  of  the  plaintiff.  She  was  taken  into  his  family  and 
supported  and  cared  for  by  him  until  his  death.  He  had 
voluntarily  assumed  towards  her  the  relation  of  a  parent.  It 
is  evident  that  he  was  a  man  of  property  from  the  fact  that  he 
made  her  a  legatee  under  his  will,  and  that  she  received 
upwards  of  ten  thousand  dollars  from  his  estate.  The  testa- 
trix, knowing  of  the  relation  that  existed  between  her  husband 
and  the  plaintiff  and  of  his  ability  and  intention  to  care  for 
and  support  her,  may  very  properly  have  entrusted  her  to  his 
care  without  intending  that  the  interest  upon  the  legacy 
bequeathed  to  her  should  be  paid  for  that  purpose. 

For  these  reasons  we  conclude  that  interest  was  not  payable 
upon  the  legacy  until  the  plaintiff  arrived  at  the  age  of  twenty- 
five  years. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Ella  L.  Rigney,  Respondent  v.  Thomas  G.  Rigney, 
Appellant. 

The  jurisdiction  of  a  court  of  another  state  to  render  a  judgment  for  costs 
and  alimony  in  an  action  for  divorce,  may  be  inquired  into  by  the  courts 
of  this  state. 

While  such  an  action  is  of  the  nature  of  a  proceeding  in  rem,  in  so  far  as 
it  affects  the  marital  status  of  the  parties,  as  to  alimony  and  costs  it  is 
a  proceeding  in  personam. 

It  seems,  a  divorce  granted  by  the  courts  of  a  state  pursuant  to  its  statutes, 
to  one  of  its  resident  citizens  in  an  action  brought  by  such  citizen  against 
a  resident  citizen  of  another  state,  is  valid,  in  so  far  as  it  affects  the 
marital  status  of  the  plaintiff,  though  the  defendant  neither  appeared 
in  the  action  nor  was  served  with  process  in  the  state  wherein  it  was 
brought,  but  the  marital  status  of  the  defendant  is  not  changed. 

It  seems  also,  if  the  defendant  is  a  resident  of  the  state  in  which  the  action 
is  brought,  his  or  her  marital  relation  may  be  changed  by  a  judgment  of 
divorce,  without  personal  service,  if  constructive  service  of  the  process 
be  duly  made. 

The  jurisdiction,  however,  which  is  sufficient  to  sustain  a  decree  changing 
the  marital  status  of  the  plaintiff  in  such  an  action,  will  not  necessarily 
sustain  a  judgment  for  alimony  and  costs,  and  a  provision  in  a  decree 
for  alimony  and  costs  against  a  non-resident  defendant,  who  has  not  been 
served  with  process  or  appeared  in  the  action,  is  not  binding  upon  him. 

In  an  action  to  enforce  that  portion  of  a  decree  of  a  New  Jersey  court 
in  a  divorce  suit  awarding  the  plaintiff  alimony  and  costs,  these  facts 
appeared:  Defendant  abandoned  his  wife  in  that  state  and  became  a 
resident  of  New  York,  plaintiff  continuing  to  reside  in  New  Jersey. 
The  bill  filed  by  her  alleged  adultery  on  the  part  of  defendant ;  he  appeared 
and  filed  an  answer  denying  these  allegations;  the  issue  so  joined  was 
never  broughtto  trial.  Plaintiff,  thereafter,  verified  a  supplemental  bill 
alleging  acts  of  adultery  occurring  after  the  commencement  of  the  suit, 
and  praying  for  the  relief  asked  in  the  original  bill.  An  order  for  service 
by  publication  was  made,  in  which  defendant  was  described  as  a  resident  of 
New  York,  and  certified  copies  of  the  supplemental  complaint  and  order 
were  served  upon  him  in  that  state;  he  having  failed  to  appear,  his  default 
was  entered,  and  upon  a  master's  report  finding  the  allegations  of  the 
supplemental  complaint  to  be  true,  the  decree  was  granted.  It  appeared 
and  the  court  found  that  under  the  law  of  New  Jersey  and  the  practice 
of  its  Court  of  Chancery,  jurisdiction  to  render  a  judgment  for  alimony 
and  costs  on  a  supplemental  bill  could  not  be  acquired  without  the 
service  of  a  new  subpoena  in  that  state,  or  by  defendant's  appearance  in  the 
action  subsequent  to  the  filing  of  such  a  bill.  Held,  that  the  portion  of 
the  decree  in  question  was  void. 
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The  solicitors  who  filed  defendant's  answer  to  the  original  bill  in  the  New 
Jersey  suit,  after  the  entering  of  the  decree,  moved  to  correct  the  same 
in  one  particular,  but  did  not  ask  any  modification  as  to  alimony  and 
costs;  they  limited  their  appearance  for  the  purposes  of  the  motion  only. 
Defendant,  after  the  decree  was  granted,  married  again.  Held,  that 
defendant  was  not  estopped  by  the  motion  cr  the  marriage  from  ques- 
tioning the  right  of  the  New  Jersey  court  to  render  a  judgment  for 
alimony  and  costs. 

Uigney  v.  Rigney  (58  Hun,  457),  reversed. 

(Argued  June  8,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  9,  1889, 
which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and  granted 
a  new  trial. 

This  action  was  brought  to  enforce,  as  to  alimony  and  costs, 
a  decree  of  the  Court  of  Chancery  of  New  Jersey,  dissolving 
the  previously  existing  marriage  relation  between  the  plaintiff 
and  defendant,  and  awarding  costs,  counsel  fees  and  alimony 
to  the  plaintiff. 

February  12,  1873,  the  parties  inter-married  at  Poughkeep- 
sie,  New  York,  and  continued  to  reside  in  this  state  until 
January,  1877,  when  they  removed  to  Elizabeth,  New  Jersey, 
where  both  resided  until  January,  1883,  when  the  defendant 
abandoned  his  wife  and  thereafter  resided  in  the  city  of  New 
York ;  but  the  plaintiff  has  continued  to  reside  at  Elizabeth. 
On  the  23d  of  April,  1883,  the  plaintiff  filed  a  bill  in  the 
Court  of  Chancery  of  New  Jersey,  wherein  she  alleged  that 
the  defendant  had  committed  adultery  with  several  persons  on 
different  occasions  in  the  city  of  New  York,  and  prayed  for  a 
judgment  divorcing  her  and  awarding  to  her  the  custody  of 
the  children  of  the  marriage,  with  alimony  and  costs.  On  the 
4th  of  August,  1883,  the  defendant  appeared  in  the  suit  and 
filed  an  answer  denying  the  allegations  of  adultery,  but  the 
issue  so  joined  was  never  brought  to  trial.  April  21, 1880,  the 
plaintiff  verified  a  supplemental  bill,  wherein  she  alleged  that 
the  defendant  had  committed  adultery  with  a  person  named  at 
the  city  of  New  York  at  various  times  since  the  commence- 
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ment  of  the  suit,  and  prayed  for  the  6ame  relief  asked  in  the 
original  bill  On  the  2d  of  May,  1887,  an  order  was  made  by 
the  Court  of  Chancery  directing  that  a  certified  copy  of  the 
order  and  supplemental  bill  be  served  on  the  defendant  per- 
sonally, or  in  default  of  such  service,  by  publication,  and 
requiring  the  defendant  to  plead  on  or  before  May  18,  1887. 
It  is  recited  in  this  order  that  the  defendant  was  then  a  resi- 
dent of  New  York.  On  the  4th  day  of  May,  1887,  the 
defendant  was  personally  served  with  a  certified  copy  of  the 
supplemental  bill  and  order  at  the  city  of  New  York.  May 
18,  1887,  the  supplemental  bill  was  filed,  and  on  the  next  day, 
the  defendant  having  failed  to  plead  as  required,  his  default 
was  entered  and  the  case  referred  to  a  master  to  take  proof  and 
report.  June  11,  1887,  the  master's  report  was  filed,  in  which 
he  reported  that  the  defendant  had  committed  adultery  as 
alleged  in  the  supplemental  bill,  and  that  all  the  material 
allegations  in  the  bill  and  supplemental  bill  were  true.  On 
the  13th  of  June,  1887,  a  final  decree  was  entered  whereby  it 
was  found  :  "  That  the  said  defendant  has  been  guilty  of  the 
crime  of  adultery  charged  against  hiin  in  the  said  bill  of  com- 
plaint and  the  supplemental  bill  thereto,"  and  it  was  in  said 
decree :  u  Ordered,  adjudged  and  decreed  that  the  said  com- 
plainant, Ella  L.  Rigney,  and  the  said  defendant,  Thomas  G. 
Rigney,  be  divorced  from  the  bond  of  matrimony  for  the 
cause  aforesaid,  and  the  marriage  between  them  is  hereby  dis- 
solved accordingly  and  the  said  parties,  and  each  of  them  are, 
and  is  hereby  freed  and  discharged  from  the  obligations 
thereof."  It  was  further  adjudged  that  the  custody  of  the 
children  be  awarded  to  the  mother  and  that  the  defendant  pay 
alimony  for  the  support  of  his  wife  and  children  at  the  rate 
of  $100  per  month  from  the  filing  of  the  bill  to  the  entry  of 
the  decree,  and  thereafter  at  the  rate  of  $45  per  week,  with 
the  costs  of  the  suit.  September  18,  1887,  the  defendant 
assumed  to  contract  a  marriage  with  one  A.  II.,  and  they  are 
now  living  together  as  husband  and  wife. 

On  the  9th  of  September,  1887,  the  solicitors  who  filed  the 
defendant's  answer  to  the  original  bill,  served  upon  the  solic- 
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itor  of  the  complainant  a  notice  that  he  would  apply  to  the 
chancellor  for  an  order  striking  from  the  final  decree  the 
words :  "  Bill  of  complaint  and  the,"  so  that  the  decree  would 
read :  "  The  said  defendant  has  been  guilty  of  the  crime  of 
adultery  charged  against  him  in  the  said  supplemental  bill 
thereto."  No  modification  was  asked  for  as  to  alimony  or 
costs,  and  the  solicitors  limited  their  appearance  for  the  pur- 
pose of  the  motion  only.  On  the  31st  of  January,  1888,  the 
motion  was  granted,  the  final  decree  amended  as  asked  and  it 
was  re-enrolled  and  re-entered.  A  subsequent  motion  in  behalf 
of  the  plaintiff  to  restore  the  decree  as  originally  entered  was, 
April  2,  1888,  denied.  On  the  4th  of  August,  1887,  this 
action  was  begun  in  the  Supreme  Court  of  this  state  to  recover 
the  amount  awarded  by  the  decree  of  the  Court  of  Chancery 
for  alimony  and  costs,  no  part  of  which  has  been  paid. 
Further  facts  appear  in  the  opinion. 

Hamilton  Wallis  for  appellant.  The  decree  of  the  New 
Jersey  court  sought  to  be  enforced  in  this  action  did  not  bind 
the  defendant  personally,  and  cannot  be  enforced  against  him 
personally  in  that  state  or  any  other.  {Pennoyev  v.  Neffl,  95 
U.  8.  714 ;  Schwinger  v.  Ilickok,  53  N.  Y.  280  ;  Jardine  v. 
Beichart,  10  Vroom.  168  ;  Kinnier  v.  Kinnier,  45  N.  Y. 
541 ;  2  Barb.  Ch.  74 ;  Lawrence  v.  Hoi  ton,  3  Paige,  294 ; 
Bostwick  v.  Murch,  4  Daly,  70 ;  Puich  v.  Anthony,  92  Mass. 
477 ;  Miner  v.  miner,  3  Edw.  Ch.  114 ;  Phelps  v.  Baler, 
60  Barb.  Ill  ;  Shinmoay  v.  Stillman,  6  Wend.  448  ;  Windsor 
v.  Mc  Ve'xjh,  93  U.  S.  274 ;  Stuart  v.  Palmer,  74  N.  Y.  191  ; 
Cooley  on  Tax.  266  ;  Merry  v.  II.  I.,  etc.,  Co.,  18  How.  [U.  S.] 
272.)  The  defendant  is  not  in  any  way  estopped  or  precluded 
from  interposing  this  defense  in  this  action.  (Middleivorth  v. 
McLowell,  49  Ind.  386  ;  Zytfe  v.  Lytle,  48  id.  200;  Pennoy<<r 
v.  Neff,  95  IT.  S.  730 ;  Cooley  on  Const,  Lim.  [3d  ed.]  406 ; 
2  Bishop  on  Mar.  &  Div.  §g  159,  169,  170.)  The  amended 
decree  of  the  New  Jersey  court,  as  finally  enrolled,  is  the 
only  decree  upon  which  a  recovery  can  be  had  in  this  action. 
(Densmore  v.  Adams,  48  How.  Pr.  274 ;  49  id.  238.) 
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J.  A.  Shoudy  for  respondent.  The  decree  of  the  Court  of 
Chancery  of  New  Jersey  cannot  be  held  valid  in  part  and 
void  in  part,  {Forrest  v.  Forrest,  9  Abb.  Pr.  318.)  The 
defendant  must  be  held  estopped  from  questioning  the  validity 
of  the  decree  of  the  Court  of  Chancery.  (Bigelow  on  Est. 
578,  585 ;  Sherman  v.  MacKeon,  38  N.  Y.  275  ;  Southard 
v.  Power,  21  la.  188;  Buchman  v.  Atwood,  44  111.  183; 
Murphy  v.  Spalding,  46  N.  Y.  556.)  The  defendant  cannot 
be  permitted  to  falsify  collaterally  the  decree  of  a  court  of 
■competent  jurisdiction  made  in  the  suit  to  which  he  was  a 
party.  {Christmas  v.  Russell,  5  Wall.  290 ;  Bichull  v. 
Field,  8  Paige,  446;  Kinnier  v.  Kinnier,  45  N.  Y.  535, 
542  ;  Taylor  v.  Brydon,  8  Johns.  173  ;  Dobson  v.  Pierce,  12 
N.  Y.  156-164.)  There  was  no  defect  in  the  record  or  pro- 
ceedings of  the  Court  of  Chaucery  which  in  any  manner 
affects  the  validity  or  binding  force  of  the  decree.  {Edgar  v. 
Price,  2  Paige,  233;  Kinnier  v.  Kinnier,  45  N.  Y.  542; 
ShattenJcirJc  v.  Wheeler,  3  Johns.  Ch.  276 ;  Dobson  v.  Pierce, 
12  N.  Y.  156;  Ex  parte  Crorwh,  112  U.  S.  178;  Ex  parte 
Yarbrough,  110  id.  653;  Ex  parU  Bigelow,  113  id.  330, 
331 ;  Code  Civ.  Pro.  §  544.) 

Follett,  Ch.  J.  The  courts  of  this  state  are  commanded 
by  the  Constitution  and  statutes  of  the  United  States  to  give 
such  faith  and  credit  to  the  judgment  of  the  Court  of  Chancery 
of  New  Jersey  as  the  judgment  has,  bylaw  or  usage,  in  the  courts 
of  that  state.  (Const.  U.  S.  art.  4,  §  1 ;  U.  S.  K.  S.  §  905.) 
The  jurisdiction  of  the  Court  of  Chancery  to  render  the  judg- 
ment against  this  defendant  for  costs  and  alimony  may  be 
inquired  into  by  the  courts  of  this  state,  and  whether  it  had  or 
not  is  the  only  question  presented  by  the  record. 

A  suit  for  a  divorce,  though  not  strictly  a  proceeding  in 
rem  {Cole  v.  Cunningham,  133  IT.  S.  107,  116;  Mankin  v. 
Chandler,  2  Brock.  127;  2  Bish.  Mar.  Div.  &  Sep.  §  20; 
Drake  Att.  §  5),  is  of  the  nature  of  6uch  a  proceeding,  or 
quasi  in  rem,  in  so  far  as  it  affects  the  marital  status  of  the 
parties ;  but  as  to  alimony  and  costs,  it  is  a  proceeding  in 
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personam.  (People  v.  Baker,  76  N.  Y.  78 ;  2  Bish.  Mar. 
Div.  &  Sep.  §  23 ;  2  Black.  Judg.  §§  925,  933.)  The  courts 
of  the  United  States  and  those  of  most  of  the  several  states, 
including  New  York  and  New  Jersey,  hold  a  divorce  to  be 
valid,  so  far  as  it  affects  the  marital  status  of  the  plaintiff, 
which  is  granted  by  the  courts  of  a  state  pursuant  to  its  stat- 
utes, to  one  of  its  resident  citizens  in  an  action  brought  by  such 
citizen  against  a  resident  citizen  of  another  state,  though  the 
defendant  neither  appears  in  the  action  nor  is  served  with 
process  in  the  state  wherein  the  divorce  is  granted.  (CJieever 
v.  Wilson,  9  Wall.  10S ;  Pennoyer  v.  Neff,  95  U.  S.  714 ; 
People  v.  Baker,  76  N.  Y.  78 ;  Doughty  v.  Doughty,  28  N. 
J.  Eq.  581 ;  Cooley  on  Const.  Lim.  400 ;  2  Bish.  Mar.  Div.  & 
Sep.  §  150  et  seq.)  But  the  courts  of  this  and  some  of  the 
states  hold  that  the  marital  status  of  such  non-resident  defend- 
ant is  not  changed  by  a  judgment  so  recovered,  he  or  she 
remaining  a  married  person.  (People  v.  Baker,  76  N.  Y.  78 ; 
O'Dea  v.  O'Dea,  101  id.  23  ;  Jones  v.  Jones,  108  id.  415  ; 
Cross  v.  Cross,  Id.  628  ;  Cook  v.  Cook,  56  Wis.  195  ;  Daughty 
v.  Doughty,  28  K  J.  Eq.  581 ;  Flower  v.  Flower,  42  id. 
152 ;  2  Bish.  Mar.  Div.  &  Sep.  §  153  et  seq. ;  2  Black  Judg. 
§  926.)  In  case  a  defendant  is  a  resident  of  the  state  in  which 
the  action  is  brought  and  amenable  to  its  substantive  laws  and 
its  laws  of  procedure,  his  marital  relation  may  be  changed  by 
an  ex  parte  judgment  of  divorce,  if  constructive  service  of  the 
process  be  duly  made.  (Hunt  v.  Hunt,  72  N.  Y.  217 ;  Hood  v. 
Hood,  11  Allen,  196 ;  2  Black  Judg.  §  926  ;  2  Bish.  Mar.  Div. 
&  Sep.  §  25.)  It  has  been  several  times  held,  and  the  decisions 
rest  upon  principle  that  a  judgment  which  awards  (1)  a  divorce ; 
(2)  alimony ;  (3)  costs,  while  valid  as  affecting  the  marital  status 
of  the  plaintiff,  does  not  bind  the  defendant  as  to  sums  allowed 
for  alimony  and  costs  in  case  the  judgment  be  recovered  in 
the  state  in  wliich  the  wife  is  a  resident  citizen,  against  her 
non-resident  husband,  who  has  not  appeared  in  the  action  nor 
has  been  served  with  process  in  the  state  in  wliich  the  action  was 
brought.  (Beard  v.  Beard,  21  Ind.  321 ;  Lytle  v.  Zytle,  48 
id.  200 ;  Middleworth  v.  McDowell,  49  id  386 ;  Prosser  v. 
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Warner,  47  Vt.  667;  Harding  v.  Alden,  9  Me.  140; 
Gamier  v.  Garner,  56  Md.  127 ;  Van  Storch  v.  Griffin,  71 
Penn.  St.  240 ;  People  v.  Baker,  76  N.  Y.  78,  87 ;    Van 

Voorhis  v.  Brintnall,  86  id.  18;  DeMdi  v.  DeMeli,  120 
id.  485 ;  2  Bish.  on  Mar.  Div.  &  Sep.  §§  35,  36,  79 ;  CooL 
on  Con.  Lim.  406 ;  2  Black  on  Judg.  §  933  ;  Freem.  on  Judg. 
§§  584,  586 ;  Brown  on  Jurisdiction,  556,  557,  558  et  seq.) 

No  final  process  is  required  to  enforce  that  part  of  the 
judgment  which  decrees  the  divorce ;  but  the  sums  allowed 
for  costs  and  alimony  can  only  be  collected  in  New  Jersey,  by 
a  process  against  the  defendant  or  his  property  ;  and,  like  other 
money  judgments,  it  is  not  binding  on  a  non-resident  defend- 
ant, unless  he  is  served  with  process  in  the  state,  or  appears  in 
the  action.  A  judgment  for  a  deficiency  arising  upon  the  sale 
of  mortgaged  property  is  not  binding  on  a  non-resident  defend- 
ant who  has  not  been  served  with  process,  nor  appeared  in  the 
action  {Schwinger  v.  Ilickok,  53  N.  Y.  280),  and  such  is  the 
rule  in  respect  to  personal  judgments  rendered  against  non- 
resident defendants  in  actions  begun  by  substituted  service, 
in  which  property  is  attached.  (Oakley  v.  AspinwaU,  4 
K  Y.  514;  Durant  v.  Abendroth,  97  id.  132;  Cooper  v. 
Reynolds,  10  Wall.  308 ;  Drake  Att  §  5.)  A  judgment  for 
alimony  and  costs  cannot  be  supported  on  the  ground  that  they 
are  mere  incidents  of  and  subordinate  to  the  right  to  a  divorce, 
and  the  jurisdiction  which  is  sufficient  to  support  a  decree 
changing  the  marital  status  of  the  plaintiff  will  not  necessarily 
sustain  a  judgment  for  alimony  and  costs.  Tliis  brings  us  to 
the  question  whether  the  defendant's  appearance  in  the  Court 
of  Chancery,  in  obedience  to  the  subpoena  issued  upon  filing 
the  original  bill  of  complaint,  gave  that  court  jurisdiction  to 
render  a  personal  judgment  against  him  on  the  supplemental 
bill  which  alleged  the  commission  of  a  matrimonial  offense 
subsequent  to  the  issue  joined  on  the  original  bill.  This  ques- 
tion must  be  determined  by  the  law  of  New  Jersey,  for  no 
greater  effect  can  be  given  the  judgment  in  this  state  than 
would  be  given  to  it  in  the  state  where  rendered.  (U.  S.  R.  S. 
§  905 ;  Board  of  Public  Works  v.  Columbia  College,  17  WalL 
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521 ;  Sydam  v.  Barber,  18  N.  Y.  468.)  Each  state  has  power 
to  regulate  the  procedure  of  its  courts  and  prescribe  the  rights 
which  plaintiffs  may  acquire  by  judgments  recovered  in  its 
tribunals.  The  practice  and  procedure  may  be  established  by 
statute  or  by  the  rules  and  decisions  of  the  courts,  and  the 
courts  of  a  sister  state  cannot  give  greater  effect  to  the  pro- 
cedure adopted  than  is  given  to  it  by  the  courts  of  the  state  in 
which  the  judgment  was  recovered.  {Hampton  v.  M'Connel, 
S  Wheat  234;  Thompson  v.  Whitman,  18  Wall.  457; 
Mackay  v.  Gordon,  34  N.  J.  Law,  286.) 

At  the  date  of  the  filing  of  the  supplemental  bill  the  defend- 
ant had  ceased  to  be  a  resident  of  the  state  of  New  Jersey,  as 
was  found  by  the  trial  court,  and  had  become  a  resident  of 
the  state  of  New  York,  as  was  alleged  in  a  petition  filed  by 
the  plaintiff.  The  trial  court  found  upon  undisputed  evidence 
that  under  the  law  of  New  Jersey  and  the  practice  of  its 
Court  of  Chancery  that  jurisdiction  to  render  a  judgment  for 
alimony  and  costs  on  the  supplemental  bill,  enforceable  in  that 
state  against  the  defendant,  could  not  be  acquired  without 
service  of  a  new  subpoena  in  the  state,  or  by  his  appearance  in 
the  action  subsequent  to  the  filing  of  the  supplemental  bill. 
The  practice  of  the  plaintiff's  solicitor,  and  sanctioned  by  the 
Court  of  Chancery,  was  strictly  in  accordance  with  this  find- 
ing. The  defendant's  solicitors  resided  in  the  state  of  New 
Jersey,  but  no  notice  was  given  them  of  the  application  to  file 
the  supplemental  bill  or  any  of  the  proceedings  taken  after  it 
was  filed.  The  plaintiff's  solicitor  procured  a  new  subpoena  to 
be  issued  and  obtained  an  order  for  its  service  by  publication  or 
personally  without  the  state.  It  does  not  appear  that  the  solic- 
itors for  the  defendant  were  served  with  the  subpoena  or  with  a 
copy  of  the  supplemental  bill  or  had  notice  that  one  had  been 
filed.  If  the  defendant  was  deemed  to  be  in  court  for  the  pur- 
poses of  the  supplemental  bill  and  the  proceedings  thereunder 
by  virtue  of  his  appearance  and  answering  the  original  bill,  his 
solicitors  would  have  been  entitled  to  notice  of  the  proceedings 
subsequent  to  the  filing  of  the  supplemental  bill  and  the  entry 
of  a  pro  confesso  judgment  would  not  have  been  authorized. 
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It  is  urged  that  the  omission  to  serve  the  defendant  with  a 
subpoena  within  the  state  after  the  supplemental  bill  was  filed, 
was  a  mere  irregularity  and  not  jurisdictional.  The  difficulty 
with  this  position  is  that  it  was  not  so  found.  On  the  contrary, 
service  within  the  state  was  found  to  be,  under  the  law  and 
practice  of  the  Court  of  Chancery  of  New  Jersey,  an  indis- 
pensible  prerequisite  to  the  rendition  of  a  personal  judgment 
An  act  or  omission  which  would  be  held  only  an  irregularity 
under  the  laws  of  one  state  may,  by  the  laws  of  another,  be 
fatal  to  the  right  of  the  court  to  proceed  to  judgment. 

By  the  rules  and  decisions  of  the  English  Court  of  Chan- 
cery, which  have  been  generally  adopted  and  followed  by  the 
equity  courts  of  the  United  States  and  of  the  several  6tates, 
facts  occurring  after  the  filing  of  an  original  bill  which,  if 
proved,  would  entitle  the  complainant  to  the  relief  prayed  for 
in  the  original  bill  cannot  be  introduced  therein  by  amend- 
ment, but  may  be  brought  before  the  court,  if  at  all,  by  a  sup- 
plemental bill  (Story's  Eq.  Pldgs.  §  332),  and  when  a  supple- 
mental bill  is  filed  the  defendant  must  be  brought  into  court 
by  the  service  of  a  new  subpoena  within  the  state  unless  he 
voluntarily  appears  after  the  supplemental  bill  is  filed.  (Barber 
v.  Beers,  3  Stew.\N.  J.  Dig.  252,  p.  400  ;  Lawrence  v.  BoUony 
3  Paige,  294.) 

It  is  urged  that  the  defendant,  by  his  subsequent  marriage 
and  motion  to  correct  the  judgment,  recognized  its  validity  in 
all  its  parts  and  is  estopped  from  questioning  the  right  of  the 
Court  of  Chancery  to  render  a  judgment  for  alimony  and 
costs.  We  fail  to  discover  on  what  principle  these  facts  can 
be  held  to  create  an  estoppel  by  conduct,  as  the  plaintiff 
neither  did,  nor  omitted  to  do  anything  by  reason  of  these  acts. 

This  action  being  for  the  recovery  of  "a  sum  of  money 
only,"  the  court  has  no  discretion  as  to  costs.  (Code  C.  P. 
§  3228.) 

The  order  should  be  reversed  and  the  judgment  of  Special 
Term  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 
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Lewis  J.  Powebs,  Appellant,  v.  Henby  D.  Clabke, 
Respondent. 

A  creditor,  who  has  required  and  received  a  guaranty  for  his  claim,  is  not 
responsible  for  any  deception  practiced  without  his  knowledge,  by 
the  principal,  upon  the  guarantor;  nor  is  he  required  to  make  any  dis- 
closure or  explanation,  the  withholding  of  which  would  not  amount  to 
a  fraud. 

An  instrument  designed  to  further  a  business  transaction  should  be  so  con- 
strued as  to  promote,  rather  than  retard,  its  general  purpose,  and  a  con- 
struction that  would  operate  as  a  useless  restriction  upon  trade  should 
be  avoided  if  possible. 

Plaintiff  contracted  to  sell  D.  &  Co.  ten  cases  of  paper  at  a  certain  rate 
per  pound,  upon  a  credit,  provided  that  firm  would  furnish  a  satisfactory 
guarantor.  The  paper  was  manufactured,  but,  until  arranged  and  done 
up  in  cases  and  weighed,  the  amount  of  the  purchase  could  not  be  ascer- 
tained. At  the  price  fixed,  it  would  ordinarily  amount  to  from  $600  to 
$900.  Upon  being  referred  to  defendant  as  guarantor,  D.  &  Co.  wrote 
asking  him  to  give  a  guaranty  "say  for  one  thousand  dollars," 
adding,  "It  is  not  likely  they  would  want  as  much  as  that."  Defend- 
ant answered  that,  while  he  had  no  doubt  of  the  reliability  of  D.  &  Co„, 
he  did  not  wish  to  make  himself  liable  for  so  large  an  amount,  adding, 
"I  am  perfectly  willing,  however,  to  guaranty  the  amount  of  the  bills 
thus  far  purchased,  which  I  understand  amount  to  about  six  hundred 
dollars."  Upon  receipt  of  the  guaranty,  the  goods  were  arranged  in 
parcels,  wrapped  up  and  delivered,  but  not  all  at  one  time.  The  pur- 
chase-price amounted  to  $919.15.  In  an  action  upon  the  guaranty,  held, 
that  the  intent  of  the  guarantor  was,  not  to  make  it  a  condition  that 
the  purchases  should  not  exceed  $600,  but  simply  to  limit  his  liability 
to  that  sum  and  for  goods  already  purchased  ;  and  so,  that  defendant 
was  properly  held  liable  for  that  amount. 

(Argued  June  8,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  14,  1889, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court  and  ordered  a  new  trial. 

This  action  was  upon  a  guaranty  by  the  defendant  to  pay 
for  certain  goods  sold  by  the  plaintiff  to  a  third  party. 

The  plaintiff  is  a  paper  manufacturer  at  Springfield,  Massa- 
chusetts, having  a  sales  office  in  the  city  of  New  York  in 
Sickels  —Vol.  LXXXII.         53 
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charge  of  an  agent.  On  May  14,  1886,  he  agreed  to  sell  to 
the  firm  of  Dikeman  &  Co.  ten  cases  of  paper  at  fifteen  and 
one-half  cents  per  pound,  upon  a  credit  of  three  months,  pro- 
vided they  would  furnish  him  a  satisfactory  guarantor.  On 
the  same  day  he  learned  from  Dikeman  &  Co.  that  the  defend- 
ant would  guaranty  payment  for  them,  and  thereupon  wrote 
to  him  as  follows : 

"  Mess.  Dikeman  &  Co.  of  Brooklyn  refer  to  you  and  say 
you  will  guaranty  their  bills.  Will  you  kindly  give  such  a 
guarantee,  say  for  one  thousand  dollars.  It  is  not  likely  they 
will  want  as  much  as  that,  but  in  case  they  do,  would  like  to 
have  it  ;  kindly  return  same  by  bearer."  *  *  *  "  We  are 
glad  to  give  them  long  time  on  purchase,  but  at  close  margins 
we  would  like  your  guarantee."  The  defendant  answered  this 
letter  on  the  same  day,  and,  after  acknowledging  receipt 
thereof,  said :  "  While  I  have  no  doubt  of  the  integrity  and 
reliability  of  Messrs.  Dikeman  &  Co.,  still  I  do  not  care  to 
make  myself  liable  for  so  large  an  amount  as  one  thousand 
dollars.  I  am  perfectly  willing,  however,  to  guarantee  the 
amount  of  the  bills  thus  far  purchased,  which  I  understand 
amount  to  about  six  hundred  dollars." 

The  terms  of  sale  were  agreed  upon  at  the  New  York  office, 
but  the  paper  was  then  at  Springfield.  It  had  been  manufac- 
tured, but  was  not  ready  for  shipment,  as  it  was  lying  loose  in 
the  factory,  and  there  was  no  means  of  ascertaining  the  exact 
amount  the  purchase  would  come  to. 

Upon  receipt  of  the  guaranty,  the  goods  were  arranged  in 
parcels,  wrapped  up,  weighed  and  delivered  as  fast  as  they 
were  ready,  but  not  all  at  one  time.  A  case  of  paper,  as 
known  to  the  trade,  varies  in  weight  from  400  to  600  pounds, 
and  ten  cases,  at  the  price  agreed  upon,  would  ordinarily 
amount  to  from  $600  to  $900.  The  ten  cases  in  question 
averaged  593  pounds  each  and  came  to  $919.15. 

When  the  bill  for  the  paper  became  due  it  was  not  paid 
and  the  plaintiff  at  once  gave  notice  of  the  default,  by  mail, 
to  the  defendant,  who  thereupon  telegraphed  back  as  follows : 
"  Your  attention  is  called  to  the  fact  that  my  guaranty  only 
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covered  bills  purchased  previous  to  the  date  upon  which  it 
was  written  and  does  not  hold  me  for  any  purchases  after  that 
date,  and  said  guarantee  was  limited  to  six  hundred  dollars." 

There  was  no  evidence  of  any  further  sales  by  the  plaintiff 
to  Dikeman  &  Co. 

After  an  ineffectual  effort  to  collect  the  amount  of  his  claim 
from  Dikeman  &  Co.  by  judgment  and  execution,  the  plaintiff 
brought  this  action  to  recover  the  same  from  the  defendant. 
The  complaint  was  based  upon  the  foregoing  facts  and  the 
answer  was  in  substance  a  general  denial. 

Upon  the  trial  the  facts  were  established  by  undisputed 
evidence,  substantially  as  stated.  At  the  close  of  the  evidence 
for  the  plaintiff  a  motion  for  a  nonsuit,  was  made  on  various 
grounds,  but  it  was  denied.  The  defendant  then  testified  that 
he  had  no  previous  acquaintance  with  the  plaintiff  or  his  agent, 
and  that  his  knowledge  of  the  transaction  was  confined  to  the 
correspondence  in  evidence  and  a  statement  made  by  his 
brother-in-law,  Mr.  Dikeman,  of  the  firm  of  Dikeman  &  Co., 
at  the  time  that  the  letter  containing  the  guaranty  was  written, 
to  the  effect  that  he  did  not  know  how  much  the  goods  would 
amount  to,  "  but  it  would  not  be  more  than  six  hundred  dollars." 

At  the  close  of  the  testimony  the  plaintiff  moved  that  a 
verdict  be  directed  in  his  favor  for  the  entire  amount  of  his 
claim,  and  interest,  amounting  to  $1,045.07.  At  the  same 
time  the  defendant  moved  that  a  verdict  be  directed  in  his 
favor,  whereupon  the  court  ordered  a  verdict  for  the  plaintiff 
for  the  sum  of  $600  and  interest,  or  $702.20  in  all. 

Further  facte  appear  in  the  opinion. 

David  J.  Dean  and  G.  L.  Sterling  for  appellant.  The 
learned  General  Term  erred  both  as  to  matters  of  fact  and 
of  law  in  reversing  the  judgment  at  Circuit  on  an  issue 
of  fraud  or  misrepresentation.  {Yoorhees  v.  Bonesteel,  16 
Wall.  16,  29 ;  Dubois  v.  Ilermance,  56  N.  Y.  673  ;  Faure  v. 
Martin,  7  id.  210.  218;  Saxton  v.  Dodge,  57  Barb.  84,  116; 
HiUon  v.  Libby,  12  J.  &  S.  12 ;  Hamilton  v.  Watson,  12  CI. 
&  F.  109,  118 ;  Noonan  v.  Lee,  2  Black.  499 ;  Fishbwrn  v. 
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Jones,  37  Ind.  119 ;  Ariail  v.  Ariail,  29  S.  C.  84 ;  Smith  v. 
Wood,  42  K  J.  Eq.  563 ;  43  id.  603 ;  Mart's  Appeal,  78 
Penn.  St.  66;  W.  N.  T.  L.  Ins.  Co.  v.  Clinton,  66  N.  Y. 
326 ;  People  v.  Lee,  104  id.  441,  450 ;  Casoni  v.  Jerome,  58 
id.  315;  Mc  Williams  v.  Mason,  31  id.  294;  Doughty  v. 
Savage,  28  Conn.  146 ;  Pidcock  v.  Bishop,  3  B.  &  C.  605 ; 
Stitt  v.  Little,  63  K  Y.  427 ;  Hubbell  v.  2f«>*,  50  id.  480, 
489 ;  Jennings  v.  Broughton,  5  DeG.,  M.  &  G.,  126 ;  Payne 
v.  Smith,  20  Ga.  654 ;  Ellis  v.  Andrews,  56  N.  Y.  83 ;  Marsh 
v.  Falkner,  40  id.  562,  566.)  The  contract  of  guaranty  had  a 
sufficient  consideration.  {McNaught  v.  McClaughry,  42  id. 
22 ;  F.  C.  S.  Bank  v.  Coit,  104  id.  532 ;  Bailey  v.  Freeman, 
11  Johns.  221 ;  Simons  v.  Steele.  36  N.  H.  73, 82 ;  Leonard  v. 
Vredeviburgh,  8  Johns.  29 ;  Union  Bank  v.  Coster,  3  N.  Y. 
203;  Rogers  v.  Kneeland,  13  Wend.  114.)  The  guaranty 
should  be  construed  as  limiting  the  defendant's  liability  to 
$600,  and  not  as  conditional  upon  the  credit  to  Dikeraan  &  Co. 
not  exceeding  $600.  {Gates  v.  McKee,  13  K  Y.  232 ;  Rindge 
v.  Judson,  24  id.  64  ;  Pratt  v.  Matthews,  24  Hun,  386-389 ; 
Curtis  v.  Hubbard,  6  Met.  186 ;  White  v.  Hoyt,  73  K  Y.  505, 
510,  511 ;  Belloni  v.  Freeborn,  53  id.  383,  388 ;  Drummond 
v.  Prestman,  12  Wheat.  515,  518;  Lawrence  v.  McCalmont, 
2  How.  [U.  S.]  426 ;  Mayer  v.  Isaac,  6  M.  &  W.  605  ;  Mason 
v.  Pritchard,  12  East.  227.)  There  was  no  departure  by  the 
plaintiff  from  the  terms  of  the  guaranty  as  understood  by  him, 
and  according  to  its  reasonable  construction.  {Or ant  v.  Smith, 
46  N.  Y.  93 ;  Rindge  v.  Judson,  24  id.  64,  72 ;  Pratt  v. 
Matthews,  24  Hun,  386 ;  People  v.  Backus,  117  N.  Y.  196 ; 
Benjamin  v.  Hillard,  23  How.  [U.  S.]  149,  165 ;  Kay  v. 
Groves,  6  Bing.  276.) 

Isaac  B.  Potter  for  respondent.  The  defendant's  guaranty 
was  not  a  general  or  continuing  one.  {Hunt  v.  Smith,  17 
Wend.  179 ;  Walrath  v.  Thompson,  6  Hill,  540 ;  Ludlow  v. 
Simond,  2  Caine's  Cas.  56,  57;  Miller  v.  Stewart,  9  Wheat 
680 ;  Leeds  v.  2>wm,  10  K  Y.  469 ;  F.  Bank  v.  Kaufman, 
93  id.  273 ;   Kingsbury  v.  West/all,  61  id.  356 ;  Barnes  v. 
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Barrow,  Id.  39 ;  Smith  v.  Townsend,  25  id.  479 ;  Schwartz 
v.  Hymcm,  107  id.  562.)  Defendant's  motion  to  dismiss  the 
complaint  was  well  founded,  and  should  be  sustained  by  this 
court     {Doughty  v.  Savage,  28  Conn.  146  ;  Stone  v.  Compton, 

5  Bing.  [N.  C]  142 ;  Pidcock  v.  Bishop,  3  B.  &  C.  605 ;  Cecil 
v.  Pladstow,  1  Anst.  202 ;  Nerot  v.  Wallace,  3  T.  K.  462 ; 
Middleton  v.  Onslow,  1  P.  Wms.  768 ;  Tapp  v.  Lee,  3  Bos. 

6  Pul.  371 ;  Burge  on  Suretyship,  9  ;  JIamilton  v.  Watson,  12 
01.  &  Fin.  109 ;  Story's  Eq.  Jur.  §  324 ;  F  Bank  v.  Cooper, 
36  Me.  179 ;  fiailtoti  v.  Matthews,  10  C.  &  F.  934 ;  Miller 
v.  Stewart,  9  Wheat.  680 ;  Grant  v.  Smith,  46  N.  Y.  93 ; 
Paine  v.  Jones,  76  id.  274,  279 ;  Bangs  v.  Strong,  4  id.  315 ; 
Ludlow  v.  Simond,  2  Caine's  Cas.  56 ;  Z<?#fe  v.  Dunn,  10  N. 
Y.  469 ;  Gates  v.  McKee,  13  id.  232 ;  i&raYA  v.  Townsend,  25 
id.  479 ;  Barnes  v.  Barrow,  61  id.  39 ;  Kingsbury  v.  TF<?*£- 
/aZZ,  Id.  356 ;  K  Bank  v.  Kaufman,  93  id.  273 ;  Schwartz  v. 
Eyman,  107  id.  562;  2  Pars,  on  Cont.  [3d.  ed.]  17;  People 
v.  Chambers,  60  N.  Y.  158 ;   Eindge  v.  Judson,  24  id.  64 ; 

White's  i?0n&  v.  Miles,  73  id.  335.)  There  was  no  assent  to 
the  same  agreement  and  in  the  same  sense,  between  the  plain- 
tiff and  defendant  such  as  is  necessary  to  constitute  a  contract. 
{Pope  v.  Anderson,  9  C.  &  P.  564-568 ;  Smith  v.  Hughesy 
L.  R.  [6  Q.  B.]  597;  DeColyar  on  Guarantees,  2-7.) 

Vann,  J.  The  learned  judges  of  the  General  Term  were 
of  the  opinion  that  the  letter  of  guaranty  was  notice  to  the 
plaintiff  of  an  understanding,  on  the  part  of  the  defendant, 
that  all  the  purchases  which  .had  been  made  by  Dikeman  & 
Co.  would  amount  to  but  about  $600,  and  as  they  exceeded 
that  sum  that  he  had  acted  upon  an  erroneous  statement  of 
the  facts.  They  based  their  order  of  reversal  upon  the  theory 
that  the  defendant  had  been  deceived ;  that  the  plaintiff  knew 
it,  and  hence  had  no  right  to  rely  upon  a  guaranty  procured 
by  misrepresentation.  No  such  issue,  however,  was  raised  by 
the  pleadings,  for  the  defense  of  fraud,  or  the  reliance  of 
defendant  upon  an  erroneous  statement  of  the  facts  is  not 
suggested  in  the  answer,  which  contains  simply  admissions 
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and  denials,  but  nothing  by  way  of  confession  and  avoidance. 
The  defendant  did  not  ask  that  any  such  question  should  be 
submitted  to  the  jury.  Moreover,  the  nature  of  the  contract 
and  of  the  subject-matter  thereof  was  such  that  neither  party 
could  know  what  the  ten  cases  would  amount  to  until  the  last 
parcel  had  been  weighed,  or  not  until  partial  delivery  had  been 
made,  when  it  was  too  late  for  the  plaintiff  to  recede,  or  to 
refuse  further  performance.  The  contract  was  for  ten  cases 
at  fifteen  and  one-half  cents  per  pound,  and  according  to  the 
usage  of  the  paper  trade,  with  reference  to  which  the  parties 
are  presumed  to  have  contracted,  that  number  of  cases  would 
vary  in  price  from  "  about  $600,"  which  is  the  language  of 
the  guaranty,  to  about  $900.  The  defendant  had  notice  that 
the  amount  of  the  purchase  was  uncertain,  because  Dikeman 
told  him  that  he  did  not  know  what  it  would  come  to,  and  his 
remark  that  it  would  not  amount  to  more  than  $600  was  in 
the  nature  of  an  estimate  rather  than  the  assertion  of  a  fact. 
The  letter  of  the  plaintiff  asking  for  a  guaranty  was  also 
indefinite  as  to  the  amount  of  the  purchase,  for  while  he 
named  $1,000  as  the  limit  of  liability,  he  added  that  it  was  not 
likely  that  Dikeman  &  Co.  would  "  want  as  much  as  that." 
The  defendant,  in  answering  this  letter,  seems  to  distinguish 
between  the  amount  that  he  expected  said  firm  might  buy  and 
the  amount  that  he  was  willing  to  guaranty,  for  after  speaking 
of  his  confidence  in  the  integrity  and  reliability  of  Dikeman 
&  Co.  he  says :  "  Still  I  do  not  care  to  make  myself  liable  for 
so  large  an  amount  as  one  thousand  dollars."  He  was  willing, 
however,  to  become  personally  liable  for  six  hundred  dollars. 
The  plain  intimation  seems  to  be  that  while  it  would  be  safe 
for  the  plaintiff  to  give  the  credit  asked  for,  he  was  unwilling 
himself  to  guarantee  the  payment  of  more  than  the  smaller 
sum  named.  His  allusion  to  the  bills  "  thus  far  purchased  " 
also  implies  an  expectation  that  further  purchases  would  be 
made. 

While  the  law  requires  the  creditor  to  act  in  good  faith 
toward  the  guarantor,  it  does  not  hold  him  responsible  for  any 
deception  practiced  by  the  principal  upon  the  latter  without 
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the  knowledge  of  the  former,  nor  require  him  to  make  any 
disclosure  or  explanation,  the  withholding  of  which  would  not 
amount  to  a  fraud.  ( Western  N.  Y.  Life  Ins.  Co.  v.  Clinton, 
m  K  Y.  326;  Casoni  v.  Jerome,  58  id.  315;  Baylies  on 
Sureties  &  Guarantors,  214;  Burge  on  Suretyship,  218.) 

We  do  not  think  that  there  was  any  evidence  to  support  the 
conclusion  that  the  plaintiff  krew  when  he  received  the 
guaranty  that  it  had  been  procured  by  misrepresentation  of 
the  facts.  Indeed,  it  is  very  doubtful  whether  the  facts  were 
intentionally  misrepresented  to  the  defendant  at  all.  He  did 
not  so  claim  when  notified  of  the  default  of  Dikeman  &  Co., 
nor  in  his  answer  to  the  complaint,  nbr  in  his  testimony  on 
the  trial.  But  even  if  he  was  deceived,  the  plaintiff  did  not 
know  it,  for  he  had  no  information  on  the  subject  aside  from 
that  conveyed  in  the  letter  of  guaranty,  which  we  consider 
inadequate  for  that  purpose.  The  amount  named  was  so 
qualified  by  the  word  "  about "  as  to  render  it  too  indefinite 
to  require  the  plaintiff  to  volunteer  information.  A  failure  to 
correct  that  which  purported  to  be  merely  an  approximation 
is  no  evidence  of  bad  faith,  especially  as  the  plaintiff  did  not 
at  the  time  know  whether  the  purchase  would  exceed  the  sum 
mentioned  or  not. 

Moreover,  as  each  party  moved  that  a  verdict  be  directed 
in  his  favor,  and  neither  asked  to  go  to  the  jury  upon  any 
question,  a  finding  that  there  was  no  fraud  will  be  presumed, 
because  the  evidence  warranted  it.  {Sutter  v.  Vanderveer,  122 
N.  Y.  652.) 

The  learned  counsel  for  the  defendant  insists  that  the  order 
of  the  General  Term  should  be  affirmed,  aside  from  the  ques- 
tion of  fraud,  because,  as  he  further  claims,  the  guaranty  was 
made  upon  the  condition  that  the  purchases  should  not  exceed 
six  hundred  dollars.  This  position  depends  upon  the  construc- 
tion to  be  given  to  the  last  sentence  of  the  letter  of  guaranty,  iu 
which  the  writer,  referring  to  "  the  bills  thus  far  purchased," 
says  that  he  understands  they  amount  to  about  six  hundred 
dollars.  The  defendant  contends  that  the  real  meaning  is  as 
if  the  paragraph  read,  "  provided  the  bills  do  not  exceed  six 
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hundred  dollars."  On  the  other  hand  the  plaintiff  claims  that 
this  clause  is  not  a  limitation  of  the  credit  of  Dikeman  &  Co., 
hut  of  the  extent  of  defendant's  liability. 

A  contract  of  guaranty,  as  all  the  authorities  agree,  should 
receive  a  reasonable  interpretation,  according  to  the  intent  of 
the  parties  as  disclosed  by  the  writing,  which,  in  a  case  of 
ambiguity,  may  be  read  in  the  light  of  surrounding  circum- 
stances. (People  v.  Zee,  104  N.  Y.  441 ;  Evanxvitte  National 
Bank  v.  Kaufmann,  93  id.  273 ;  Brandt  on  Suretyship,  106 ; 
Fell's  Law  of  Guaranty,  43.)  Some  of  the  cases  go  farther 
and  hold  that  if  the  doubt  is  not  thus  dispelled  it  should  be 
resolved  against  the  guarantor,  because  the  words  used  are  hie 
own,  and  he  is  responsible  for  the  ambiguity.  (BeUoni  v. 
Freeborn,  63  N.  Y.  383,  388 ;  Walrath  v.  Thompson,  4  Hill, 
200  ;  Grist  v.  Burlingame,  62  Barb.  351.) 

It  is  not  reasonable  to  suppose  that  the  defendant  in  writing 
this  mercantile  instrument  to  aid  his  friends  in  obtaining  credit, 
intended  to  limit  their  credit,  especially  when  he  was  so  careful 
to  throw  no  doubt  upon  the  responsibility  of  the  firm  of  which 
his  brother-in-law  was  a  member.  On  the  other  hand,  it  is 
reasonable  to  suppose  that  he  intended  to  limit  his  own  liability, 
because  his  interest  would  thereby  be  promoted.  The  words  of 
limitation  should,  therefore,  be  applied  to  his  liability,  rather 
than  to  that  of  the  firm,  especially  as  he  had  already  written 
that  he  did  not  care  to  make  himself  liable  for  so  large  an 
amount  as  one  thousand  dollars.  The  limitation  of  his  own 
liability  to  six  hundred  dollars  is  thus  made  emphatic  by  con- 
trast with  what  might  be  the  liability  of  the  firm.  This  seems 
to  have  been  the  construction  that  the  defendant  himself 
placed  upon  his  words,  because  he  said  in  his  telegram  to  the 
plaintiff,  when  notified  of  the  failure  of  Dikeman  &  Co.  to 
pay,  that  "  said  guarantee  was  limited  to  six  hundred  dollars." 
He  did  not  suggest  that  it  was  conditional,  or  that  if  the  pur- 
chases exceeded  $600  he  was  not  to  be  bound.  I{  is  apparent 
that  he  had  in  his  mind  his  own  liability  when  he  wrote  the 
contract  and  the  telegram,  and  not  the  liability  of  the  firm  in 
excess  of  the  amount  assumed  by  him.     This  practical  con- 


1891.]  Powers  v.  Clabkb.  425 

Opinion  of  the  Court,  per  Vann,  J. 

struction  of  the  guaranty  by  the  guarantor  himself  accords 
with  our  own,  as  it  is  the  most  reasonable  and,  therefore,  the 
most  probable.  If  he  intended  to  effect  such  a  strange  pur- 
pose as  to  place  a  limitation  upon  the  credit  of  Dikeman  & 
Co.,  and  thus  impair  their  ability  to  protect  him  from  liability 
on  his  guaranty,  he  should  have  made  his  meaning  plain,  so 
that  the  plaintiff  could  have  understood  it  and  withheld  his 
goods.  Because  he  was  unwilling  to  bind  himself  beyond  a 
certain  sum,  why  should  he  restrict  his  principals  to  an 
unreasonable  condition  in  which  he  had  no  concern?  An 
instrument  designed  to  further  a  business  transaction  should 
be  so  construed  as  to  promote,  rather  than  retard,  its  general 
purpose,  and  a  construction  that  would  operate  as  a  useless 
restriction  upon  trade  should  be  avoided,  if  possible,  as  not 
within  the  design  of  a  reasonable  man. 

We  think  that  the  defendant  intended  to  become  responsible 
for  the  firm  to  the  amount  of  $600,  not  by  way  of  a  continu- 
ing guaranty,  but  for  goods  already  purchased,  and  that  he  did 
not  intend  to  annex  any  other  condition  to  hi6  contract,  or 
otherwise  limit  his  liability. 

The  following  authorities,  more  analogous  in  principle  than 
similar  in  their  facts,  are  cited  in  support  of  this  construction. 
(Stillman  v.  Norihrup,  109  N.  Y.  473 ;  Melcher  v.  Fisk, 
67  id.  607 ;  Binge  v.  Judson,  24  id.  64  ;  Gates  v.  McKee,  13 
id.  232;  Union  Bank  v.  Coster,  3  id.  203;  Pratt  v. 
Matthews,  24  Hun,  386 ;  Barker  v.  Wise,  6  M.  &  S.  239.) 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  upon  the  verdict  affirmed,  with  costs  of 
both  appeals. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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187  4w  James  Sweeney  et  al.,  Appellants,  v.  Phoebe  Jane  Warren 

et  al.,  Respondents. 

Where  a  testator  authorizes  his  executor  to  sell  and  convert  into  money  all 
or  a  part  of  his  realty  for  a  specific  purpose,  which  fails  or  is  accom- 
plished without  a  conversion,  the  power  is  extinguished  and  the  land 
cannot  be  sold  by  virtue  of  it  or  treated  as  personalty,  but  descends  to 
his  heirs,  unless  it  is  devised. 

The  personal  estate  of  a  testator  will  not  be  discharged  from  the  payment 
of  debts,  unless  it  clearly  appears  by  the  will  that  he  so  intended. 
This  will  not  be  inferred  simply  from  the  fact  that  authority  is  given  to 
sell  all  or  some  part  of  the  real  estate  for  the  payment  of  debts,  especially 
in  a  case  where  no  disposition  is  made  of  the  personalty. 

In  order  to  create  a  valid  power,  either  beneficial  or  in  trust,  it  is  indispens- 
able that  the  object  or  objects  to  be  accomplished  by  its  execution  shall 
be  specified  in  or  clearly  ascertainable  from  the  instrument  by  which  the 
power  is  attempted  to  be  created. 

When  a  power  is  conferred  upon  executors  by  virtue  of  the  office,  and  not 
upon  them  as  individuals,  in  the  absence  of  evidence  that  it  was  intended 
to  be  beneficial  to  them,  the  presumption  is  that  it  was  given  for  the  pur- 
pose of  being  executed  in  the  interest  of  the  estate  and  not  for  their  own 
benefit. 

S.  died,  leaving  a  widow  and  several  collateral  relatives,  his  heirs  and 
next  of  kin.  By  his  will  he  authorized  his  executors  to  sell  and 
convey  certain  real  estate  described,  and  expressed  his  desire  that  this 
should  be  done,  and  that  "  the  said  land  shall  be  sold  in  a  body  for  com- 
mercial purposes."  After  various  specific  devises,  by  the  concluding 
clause  of  the  will  he  authorized  and  directed  his  executors  to  sell  the 
land  specified,  and  another  parcel  of  land  described,  "for  the  purpose 
of  discharging  all "  his  debts.  The  will  contained  no  residuary  clause, 
and  made  no  disposition  of  the  testator's  personal  estate  or  the  avails  of 
the  two  pieces  of  real  estate,  unless  used  for  the  payment  of  debts. 
The  land  first  specified  was  sold  and  conveyed  by  the  surviving  executor 
to  the  widow;  at  the  time  both  parties  knew  that  the  testator's  personal 
property  was  more  than  sufficient  to  pay  all  debts  and  expenses  of  admin- 
istration; the  widow  did  not  pay  the  purchase-price,  but  simply  receipted 
therefor  as  so  much  personalty.  In  an  action  of  ejectment  brought  by 
the  heirs  at  law  against  the  widow,  field  (Vann,  J.,  dissenting),  that  the 
direction  to  sell  for  the  payment  of  debts  did  not  operate  to  convert  the 
land  into  personalty,  and.  not  being  specifically  devised,  it  descended  to 
the  heirs;  that  the  personal  estate  was  not  exonerated  from  the  payment 
of  the  debts,  but,  being  primarily  liable,  must  be  first  exhausted;  that 
the  sale  could  not  be  sustained  under  the  first  clause;  that  no  power  in 
trust  was  created  thereby  as  no  purpose  was  to  be  accomplished;  or 
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any  persons  or  class  of  persons  to  be  benefited  by  the  sale ;  nor  could 
the  clause  be  construed  as  creating  a  beneficial  power,  as  no  power 
was  sought  to  be  conferred  on  the  executors  for  their  own  personal 
benefit,  but  only  for  the  purpose  of  administering  the  estate,  which  pur- 
pose has  failed. 

After  payment  of  debts  and  expenses,  there  remained  in  the  executors' 
hands  a  surplus  arising  from  the  personal  estate.  On  the  final  set- 
tlement of  the  executors'  accounts,  all  the  heirs,  including  plaintiffs, 
were  cited  to  appear;  the  account  was  settled  and  the  sum  arising 
from  the  sale  of  said  real  estate  was  treated  and  disposed  of  as  person- 
alty. Held,  that  the  proceedings  in  the  Surrogate's  Court  did  not  estop 
the  heirs  or  bar  them  from  the  maintenance  of  this  action. 

Sweeney  v.  Warren  (52  Hun,  246),  reversed. 

(Argued  June  9,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department  in  favor  of  defendants, 
entered  November  21, 1889,  upon  a  verdict  directed  subject  to 
the  opinion  of  the  court  at  General  Term. 

This  was  an  action  of  ejectment. 

On  October  12,  1854,  John  Sweeney  died,  leaving  Caroline 
Sweeney,  his  widow,  and  several  collateral  relatives  who  were 
his  heirs  at  law  and  next  of  kin.  He  left  a  will  executed 
October  9,  1854,  which  was  probated  December  26,  1854,  and 
letters  testamentary  were  then  duly  issued  thereon  to  the  two 
executors  nominated  therein,  who  immediately  entered  upon 
the  execution  of  their  trust  and  continued  therein  until  1856, 
when  one  of  them  died,  and  thereafter  the  survivor  discharged 
the  duties  imposed  by  the  will  on  both  executors.  In  the  first 
division  of  the  will  the  testator  devised  two  village  lots  to  his 
wife  in  fee,  and  a  life  estate  in  a  farm  of  sixty  acres  and  the 
stock  thereon  in  lieu  of  dower. 

In  the  second  division  the  testator  provided :  "  Second.  I 
hereby  direct  and  authorize  my  executors  hereinafter  named 
to  sell  and  convey  to  the  New  York  Central  Railroad  Com- 
pany a  certain  strip  of  land  (described)  *  *  *  on  condi- 
tion and  in  consideration  that  the  said  railroad  company  fulfill 
the  agreement  and  contract  made  by  them  with  the  heirs  of 
James  Sweeney. 
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"  I  also  desire  and  authorize  my  executors  to  sell  and  convey 
all  that  part  of  block  F  on  the  Niagara  river  (particularly 
described)  *  *  *  and  it  is  my  desire  that  the  said  land 
shall  be  sold  in  a  body  for  commercial  purposes."  Then  fol- 
lows in  this  division  thirteen  specific  devises,  and  also  a  devise 
of  the  remainder  of  the  sixty-acre  farm  subject  to  the  life 
estate  of  the  wife.  Near  the  end  of  the  will,  and  in  the  sec- 
ond division,  is  the  following  provision :  "  I  authorize  and 
direct  my  executors  to  sell  and  convey  (the  land  directed  to  be 
sold  for  commercial  purposes),  and  also  that  piece  of  land  on 
Sweeney  street  east  of  the  building  known  as  the  shoe  shop, 
for  the  purpose  of  discharging  all  my  debts."  The  wiH 
contained  no  residuary  clause,  and  makes  no  disposition  of 
the  testator's  personal  estate,  nor  of  the  avails  of  the  two 
pieces  of  real  estate  directed  to  be  sold,  unless  used  in  payment 
of  debts.  The  testator  also  died  seized  of  four  other  parcels 
of  land,  worth  about  $3,500,  which  were  not  disposed  of  by 
his  will.  January  27,  1855,  the  surviving  executor  sold  and 
conveyed  to  the  testator's  widow  the  land  in  block  F  for  $500, 
at  which  time  the  executor  and  widow  knew  that  after  pay- 
ment of  all  debts  and  expenses  of  administration  there  was  a 
surplus  of  more  than  $1,200  arising  from  the  personal  estate. 
On  the  10th  of  March,  1874,  this  action  of  ejectment  was 
begun  by  the  testator's  heirs  at  law  against  Caroline  Sweeney 
to  recover  possession  of  the  lot  purchased  by  her.  Subse- 
quently Mrs.  Sweeney  died,  leaving  a  will  which  was  admitted 
to  probate,  and  her  executors  were  substituted  as  parties 
defendant  in  her  stead. 

Further  facts  appear  in  the  opinion. 

Sherman  S.  Rogers  for  appellants.  The  power  of  sale  con- 
tained in  the  will  was  merely  a  power  to  sell  for  the  purpose 
of  paying  the  debts  of  the  testator.  (Redf .  on  Surr.  253 ; 
1  Sugd.  on  Powers,  115 ;  Kinnier  v.  Rogers,  42  N.  Y.  531 ; 
McCarty  v.  Terry,  7  Lans.  236 ;  Quin  v.  Skinner,  49  Barb. 
129 ;  Wood  v.  Keyes,  7  Paige,  364 ;  Fisher  v.  Banta,  66  K 
Y.  468 ;  Crittenden  v.  FairchUd,  41  id.  289 ;  Chamberlam 
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v.  Taylor,  105  id.  194.)  If  not  for  the  payment  of  debts  the 
power  was  null  and  void.  Except  as  a  power  to  pay  debts,  it 
cannot  be  upheld  under  the  provisions  of  the  Revised  Statutes. 
(Cutting  v.  Cutting,  86  K  Y.  522 ;  1  R.  S.  732,  §§  73, 76, 79, 
94 ;  Kinnier  v.  Rogers,  42  N.  Y.  531 ;  Chamberlain  v. 
Chamberlain,  105  id.  194.)  The  personal  property  constituted 
the  primary  fund  for  the  payment  of  the  debts.  As  that  was 
far  more  than  was  necessary  to  discharge  the  debts  the  power 
of  sale  was  not  operative  and  no  title  passed  by  the  executor's 
deed.  (2  Perry  on  Trusts,  §§  562,  567 ;  4  Kent's  Comm.  421 ; 
2  Jarman  on  Wills  [5th  ed.]  652,  653 ;  Heermans  v.  Robert- 
son, 64  N.  Y.  341 ;  Hoes  v.  Van  Hoesen,  1  id.  120 ;  Kdseyv. 
Western,  2  id.  500,  507 ;  Bevan  v.  Cooper,  72  id.  317 ;  Ancas* 
ter  v.  Mayer,  1  Bro.  Ch.  454;  Hancox  v.  Abbey,  11  Ves.  180 ; 
Gray  v.  Minnethorpe,  3  id.  103  ;  Hartley  v.  IlurU,  5 id.  540; 
Newbegin  v.  Bell,  23  Beav.  386 ;  Hoyt  v.  Hoyt,  85  N".  Y. 
142 ;  Scott  v.  Stebbins,  91  id.  605 ;  Le  Fevre  v.  Foote,  84  id. 
95  ;  McCom  v.  McCom,  100  id.  511 ;  Brill  v.  Wright,  112 
id.  129.)  The  power  to  sell  being  for  the  purpose  of  paying 
debts,  and  not  in  exoneration  of  the  personalty  pro  tanto,  the 
sale  was  not  valid.    (1  R.  S.  730,  735,  §§  67, 102.) 

F.  C  Sprague  for  respondents.  The  provision  of  the  will, 
by  which  the  testator  authorizes  and  desires  his  executors  to 
sell  and  convey  the  property  in  question  in  a  body  for  com- 
mercial purposes,  per  se,  authorizes  the  executors  to  sell,  and 
this  authority  is  not  affected  by  the  provision  in  respect  to  the 
payment  of  debts.  This  clause  amounts  to  a  peremptory  direc- 
tion. (Le  Fevre  v.  Toole,  84  N.  Y.  95 ;  Taylor  v.  Martin,  8 
Atl.  Rep.  920 ;  Arnold  v.  Gilbert,  5  Barb.  190 ;  Freeman  v. 
Coit,  96  K  Y.  63,  68 ;  Roseboom  v.  Roseboom,  81  id.  356  ; 
Roe  v.  Vingut,  117  id.  204;  Ogsbury  v.  Ogsbury,  45  Hun, 
388  ;  Price  v.  Cole,  1  S.  E.  Rep.  201 ;  Covenhoven  v.  Shuler, 
2  Paige,  122  ;  Van  Vechten  v.  Keator,  63  N.  Y.  55  ;  Van  Nos- 
trcmd  v.  Moore,  52  id.  12 ;  Clarke  v.  Leupp,  88  id.  228 ; 
Cuthbert  v.  Babcoch,  2  Dem.  96 ;  Harrison  v.  Jewell,  Id.  37.) 
The  clause  authorizing  and  directing  the  sale  and  conveyance 
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of  the  land  in  question  for  the  purpose  of  discharging  all  the 
testator's  debts,  was  intended  by  the  testator  as  a  direction  to 
sell  the  land  for  that  purpose  in  exoneration  of  the  personalty 
as  far  as  it  would  go.  (McGorn  v.  M "c  Corn,  30  Hun,  171; 
100  K  Y.  511;  LeFevre  v.  Toole,  84  id.  95;  Hamilton  v. 
Smith,  46  Hun,  651 ;  Scott  v.  Stebbins,  91  N.  Y.  605 ;  GUft 
\.  Moses,  44  Hun,  312,  318,  319 ;  Dodge  v.  Pond,  23  N.  Y. 
69  ;  Brink  v.  Masterson,  4  Dem.  524 ;  Solomon  v.  Lawrence, 
20  J.  &  S.  154;  Arrot  v.  Gilbert,  5  Barb.  190;  Stimson  v. 
Vrooman,  99  N.  Y.  74,  79 ;  Thnrber  v.  Ghamhers,  66  id.  42; 
4  Hun,  721 ;  Wood  v.  Mitchan,  92  K  Y.  375  ;  Wlllse  v.  Shaw, 
10  id.  191.)  A  sale  for  the  payment  of  debts  is  valid,  and 
whether  the  proceeds  shall  be  used  in  aid  of  the  personalty,  is 
a  question  of  distribution.  (  Whits  v.  Howard,  46  N.  Y.  162 ; 
Canfield  v.  Crandall,  4  Dem.  Ill ;  Gompton  v.  McMahon,  2 
West.  Kep.  186  ;  Moncrief  v.  Iioss,  50  N.  Y.  431 ;  Loring 
v.  Burney,  3  How.  Pr.  [N.  S.]  143 ;  Ogsbury  v.  Ogsbury,  45 
Hun,  388,  389 ;  GUft  v.  Jfiws*,  44  id.  312,  318,  319  ;  MoU  v. 
Ackerman,  92  N.  Y.  539;  Tickell  v.  ^w/;m,  1  Dem.  425; 
Lent  v.  Howard,  89  N.  Y.  169 ;  Wetmore  v.  Ptt$,  66  now. 
Pr.  54;  Lyons  v.  Mahan,  1  Dem.  180 ;  Powers  v.  Gassidy^ 
79  K  Y.  602;  ChamberUin  v.  T^for,  105  id.  185.)  The 
land  in  question  was  sold  for  the  purpose  of  discharging  all 
the  testator's  debts  within  the  terms  of  the  will.  It  was  enough 
if  the  effect  of  the  sale  was  to  aid  in  paying  the  debts,  although 
it  did  not  sell  for  enough  to  pay  them  all.  The  transaction 
with  Mrs.  Sweeney  was  equivalent  to  a  sale  for  cash  {Dodge 
v.  Stevens,  94  W.  Y.  209,  214;  Livingston  v.  Newkind,  3 
Johns.  Ch.  312,  318 ;  Harrington  v.  E.  G.  S.  Bank,  101  N. 
Y.  264.)  The  heirs  were  barred  by  the  citations  and  settle- 
ment of  the  executor's  accounts.  (3  It.  S.  [6th  ed.]  120,  §§  75, 
79 ;  Stagg  v.  Jackson,  1  K  Y.  206 ;  M.  L.  Jns.  Co.  v. 
Schwaner,  36  nun,  373;  Dodge  v.  Stevens,  94  N.  Y.  209, 
214 ;  Erwin  v.  Loper,  43  id.  521 ;  6  Wait's  Act.  &  Def.  715 ; 
W.  C.  Co.  v.  Hathaway,  8  Wend.  480 ;  Creque  v.  Sears,  17 
Hun,  123  ;  Raynor  v.  Timerson,  46  Barb.  518.) 
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Follett,  Ch.  J.  In  considering  the  questions  involved  in 
this  appeal  it  will  be  convenient  to  examine  separately  the  two 
clauses  which,  it  is  asserted,  gave  the  executor  power  to  sell 
the  lot  sought  to  be  recovered.  The  clause  contained  in  the 
latter  part  of  the  will  provides :  "  I  authorize  and  direct  my 
executors  to  sell  and  convey  the  strip  of  land  heretofore  men- 
tioned and  described  as  lying  on  the  Niagara  river,  and  also 
that  piece  of  land  on  Sweeney  street  and  on  the  Tonawanda 
creek,  east  of  the  building  known  as  the  shoe-shop,  for  the 
purpose  of  discharging  all  my  debts."  By  this  provision  the  lots 
mentioned  are  not  converted  into  money  out  and  out,  but  the 
executors  are  empowered  to  convert  them  for  a  specific  purpose, 
to  wit,  the  payment  of  the  testator's  debts.  When  a  testator 
authorizes  his  executors  to  sell  and  convert  into  money  all  or 
a  part  of  his  realty  for  a  specific  purpose,  which  fails,  or  is 
accomplished  without  a  conversion,  the  power  is  extinguished 
and  the  land  cannot  be  sold  by  virtue  of  it  or  treated  as  money, 
but  it  descends  to  the  heir  unless  it  is  devised.  ( Wood  v. 
Keyes,  8  Paige,  365 ;  McCarty  v.  Terry,  7  Lans.  236 ;  Jaeh- 
son  v.  Jansen,  6  Johns.  73 ;  Sharpsteen  v.  TiUou,  3  Cow. 
651 ;  Bogert  v.  Uertell,  4  Hill,  492;  Iletzel  v.  Barber,  69  K 
Y.  1 ;  Read  v.  Williams,  125  id.  560 ;  Hill  v.  Cook,  1  Yes. 
&  B.  175;  CUtty  v.  Parke?*,  2  Ves.  271;  Taylor  v. 
Taylor,  3  DeG.,  M.  &  G.  190;  Leigh  &  D.  Con  v.  93; 
Lewin  on  Tr.  [8th  ed.]  149,  953.)  "When  the  executor  sold  the 
lot,  both  he  and  the  purchaser  knew  that  the  testator's  personal 
property  exceeded  by  more  than  twelve  hundred  dollars  the 
testator's  debts  and  the  expenses  of  administration,  which 
defeated  the  power  to  sell  under  this  clause  unless,  as  it  is 
argued,  the  testator  intended  that  these  lots  should  be  sold  and 
the  avails  applied  towards  the  payment  of  his  debts  for  the 
purpose  of  relieving  to  that  extent  the  personal  estate  from 
the  burden  imposed  by  the  rule  of  the  common  law,  that  it  is 
primarily  liable  for  the  payment  of  debts,  and  must  be  first 
exhausted  unless  there  is  a  clear  direction  that  the  real  estate, 
or  some  part  of  it,  shall  be  first  so  applied.  This  question  was 
considered  in  Heermans  v.  liobertson  (64  N.  Y.  332),  where  it 
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is  said :  "  The  order  of  marshaling  assets  for  the  payment  of 
debts  is  to  apply,  first,  the  general  personal  estate ;  second, 
estates  specially  devised  for  the  payment  of  debts;  third, 
estates  descended ;  fourth,  estates  devised,  though  generally 
charged  with  the  payment  of  debts.  (2  Williams  on  Ex.  1526, 
note  2;  Livingston  v.  Newhirk,  3  J.  C.  312;  4  Kent's 
Commentaries,  420.)  In  order  to  effect  a  change  in  the  order, 
there  ftinst  be  some  absolute  and  positive  direction,  clearly 
indicating  an  intent  to  relieve  the  class  of  assets  primarily 
liable,  and  to  charge  some  other  portion  of  the  estate  in  exon- 
eration of  the  funds  and  property  primarily  liable.  A  mere 
direction  to  an  executor  to  sell  real  estate  does  not  make  the 
proceeds  necessarily  liable  as  personal  assets,  but  they  will  be 
only  applicable  to  the  payment  of  debts  when  the  assets,  per- 
sonal in  their  character,  shall  have  been  exhausted."  (Page 
344.)  Before  the  personal  estate  of  a  testator  will  be  dis- 
charged from  the  burden  of  paying  the  debts,  it  must  clearly 
appear  that  he  intended  that  it  should  be,  which  will  not  be 
inferred  from  the  fact  that  authority  is  given  to  sell  all  or  some 
part  of  the  real  estate  for  the  payment  of  debts,  and  especially 
in  a  case  where,  as  in  this,  no  disposition  is  made  of  the  per- 
sonalty. {Gray  v.  Minnethorpe,  3  Ves.  103;  Hartley  v. 
HurU,  5  id.  540 ;  JTa?wox  v.  Abbey,  11  id.  179.)  Under  this 
clause  the  executor  had  no  power  to  sell  the  lot  in  question. 

It  remains  to  be  considered  whether  the  sale  can  be  sus- 
tained under  the  power  contained  in  the  earlier  part  of  the 
will,  which  provides :  "  I  also  desire  and  authorize  my  execu- 
tors to  sell  and  convey  all  that  part  of  block  F  on  the  Niagara 
river,  running  back  from  said  river  to  a  continuation  of  the 
west  line  (to  the  north)  of  a  projected  canal  as  laid  down  on  a 
map  made  by  Augustus  Canfield,  on  lot  or  block  G,  being 
nearly  on  a  parallel  line  with  the  said  Niagara  river,  and  it  is 
my  desire  that  the  said  land  shall  be  sold  in  a  body  for  com- 
mercial purposes." 

Powers,  as  they  existed  prior  to  January  1,  1830,  were 
abolished  by  article  third  "  Of  Powers,"  of  title  two  of  chapter 
one  of  the  second  part  of  the  Kevised  Statutes  (§  73),  which 
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article  was  intended  to  be  a  codification  of  the  law  under 
which  powers  were  thereafter  to  be  created,  governed  and 
construed.  (Cutting  v.  Cutting,  86  N.  Y.  522;  Hutton  v. 
Benkardy  92  id.  295,  305.)  As  to  beneficial  powers,  it  is 
enacted  by  the  ninety-second  section  that  none  except  those 
enumerated  in  the  article  shall  be  valid. 

"  A  power  is  an  authority  to  do  some  act  in  relation  to  lands, 
or  the  creation  of  estates  therein,  or  of  charges  thereon  which 
the  owner,  granting  or  reserving  such  power,  might  himself 
lawfully  perform."  (§  74.)  All  powers  are  divided  into  two 
general  classes,  beneficial  powers  and  powers  in  trust.  "  A 
*  *  *  power  is  beneficial  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  any  interest  in  its 
execution."  (§79.)  "A  *  *  *  power  is  in  trust  when 
any  person  or  class  of  persons  other  than  the  grantee  of  such 
power  is  designated  as  entitled  to  the  proceeds,  or  any  portion 
of  the  proceeds,  or  other  benefits  to  result  from  the  alienation 
of  the  land  according  to  the  power."  (§  94.)  These  powers 
are  subdivided  into  general  and  special  powers.  "  A  power  is 
general  when  it  authorizes  the  alienation  in  fee  *  *  *  of 
the  lands  embraced  in  the  power  to  any  alienee  whatever." 
(§  78.)  Special  powers  are  defined  in  the  6eventy-eighth 
section,  but  it  is  unnecessary  to  call  attention  to  the  definition, 
as  it  is  agreed  by  counsel  and  is  clear  that  the  power  claimed 
to  be  created  is  a  general  one. 

To  create  a  valid  power,  either  beneficial  or  in  trust,  it  is 
indispensable  that  the  object  or  objects  to  be  benefited  by  its 
execution  shall  be  specified  in  or  be  clearly  ascertainable  from 
the  instrument  by  which  the  power  is  attempted  to  be  created. 
(Jennings  v.  Conboy*  73  N.  Y.  230  ;  1  Sugden  on  Powers,  117 
[3d  Am.  ed.]  173  ;  Farewell  on  Powers,  29,  401 ;  Abb.  Law 
Diet,  Objects  of  a  Power ;  4  Cruise,  R.  P.  chap.  19,  §  32 ; 
vol  2,  Green,  ed.  294,  §  32.)  For  the  creation  of  a  valid 
power  in  trust  it  is  essential  that  its  execution  be  beneficial  to 
some  person,  or  class  of  persons  other  than  the  grantee  of  the 
power,  who  can  compel  the  due  execution  of  the  trust,  which 
person  or  class  of  persons  must  be  designated  in  or  be  clearly 
Sickel8 — Yol.  LXXXIL        55 
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ascertainable  from  the  instrument  by  which  the  power  is 
created.  (1  R  S.  734,  §  94 ;  Read  v.  Williams,  125  N.  Y. 
560.)  As  this  will  discloses  no  purpose  to  be  accomplished, 
nor  any  person  or  class  of  persons  to  be  benefited  by  the  alien- 
ation of  the  land  under  the  clause  last  quoted,  a  valid  power 
in  trust  was  not  created  by  it. 

Does  the  clause  create  a  beneficial  power  ?  When  a  power 
is  conferred  upon  an  individual  (not  upon  a  trustee),  and  no 
person  other  than  the  grantee  of  the  power  has  an  interest  in 
its  execution,  it  is  beneficial ;  and  so,  a  power  is  beneficial 
when  it  is  silent  as  to  the  person  to  be  benefited  by  its  execution. 
{Jennings  v.  Cwiboy,  73  N.  Y.  230.)  Undoubtedly  a  power 
may  be  vested  in  executors,  as  such,  to  be  exercised  for  their 
own  benefit  as  individuals,  which  would  be  a  beneficial  one  ; 
but  when  a  power  is  conferred  upon  executors  by  virtue  of 
their  office,  and  not  on  them  as  individuals,  there  being  no 
other  evidence  that  it  was  intended  to  be  beneficial  to  them, 
the  presumption  is  that  it  was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the  estate,  and  not  for  their  own 
benefit.  In  this  case  the  power  sought  to  be  conferred  by 
this  clause  runs  to  the  executors  in  their  respective  capacity, 
and  not  to  them  as  individuals,  and  it  is  clear  that  the  testator 
did  not  intend  to  confer  a  power  on  his  executors  for  their 
personal  benefit,  but  for  the  purpose  of  administering  his 
estate,  which  purpose  has  failed,  as  before  shown.  No  such 
beneficial  power  as  is  claimed  to  exist  under  this  clause  is 
authorised  or  enumerated  in  the  article  relating  to  powers,  and 
consequently  the  clause  in  question  does  not  create  a  valid 
beneficial  power.  (1  K.  S.  733,  §  92.)  No  valid  beneficial 
power  or  valid  power  in  trust  being  created  by  this  clause,  and 
the  purpose  for  which  the  power  was  given  in  the  clause  first 
considered  having  failed  before  the  land  was  conveyed,  no 
title  was  acquired  under  the  conveyance  executed  by  the 
executors. 

After  paying  the  debts  and  expenses  of  administration  there 
was  in  the  executor's  hands,  arising  from  the  personal  estate,  a 
surplus  of  $1,292.92,  and  $180  received  from  George  H.  Bryant 
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for  the  lot  sold  to  him,  which  sums,  amounting  to  $1,472.92, 
were,  May  25,  1857,  paid  over  to  the  widow,  who,  at  that  time 
receipted  therefor  and  also  for  the  $500  due  from  her  on  the 
purchase  of  the  lot  in  question,  which  three  sums  amounted  to 
$1,972.92.  In  September,  1857,  the  executor  applied  to  the 
Surrogate's  Court  for  a  final  settlement  of  his  accounts  and  a 
citation  was  duly  issued  and  personally  served  on  all  the  heirs, 
next  of  kin  and  persons  interested  in  the  estate,  including 
these  plaintiffs,  to  attend  such  final  settlement.  On  the  14th 
of  September,  1857,  the  account  as  presented  was  settled,  the 
two  sums  amounting  to  $680,  arising  from  the  sale  of  real 
estate,  was  treated  as  -personalty,  and  the  payment  of  May  25, 
1857,  to  the  widow  was  ratified  and  confirmed  upon  the  theory 
that  the  testator  not  having  bequeathed  his  personalty,  and 
not  having  left  descendants,  his  widow  was  entitled  to  the 
residue  of  the  personalty,  unless  it  exceeded  $2,000.  Whether 
any  of  the  persons  interested  in  the  estate  were  present,  or 
were  represented  on  the  accounting,  does  not  appear. 

It  is  now  insisted  in  behalf  of  the  defendants  that  the  heirs 
are  estopped  by  the  proceedings  in  the  Surrogate's  Court  from 
maintaining  this  action  for  the  recovery  of  the  land. 

A  Surrogate's  Court  has  no  jurisdiction  over  realty  left  by  a 
decedent,  or  its  avails,  unless  brought  within  it  by  a  will,  or  by  a 
statute  for  the  purpose  of  being  dealt  with  for  some  special 
purpose,  like  the  payment  of  debts  in  case  the  personalty  is 
inadequate  for  that  purpose,  and  therefor  there  is  no  judicial 
estoppel  by  a  court  having  jurisdiction.  None  of  the  elements 
of  an  equitable  estoppel  or  of  an  estoppel  in  pais  have  been 
pointed  out  by  the  learned  counsel  for  the  respondent,  nor 
have  we  discovered  any.  The  sale  was  not  induced  by  the 
conduct  of  any  of  the  heirs.  The  widow,  who  purchased  the 
lot,  never  changed  her  position,  nor  have  her  executors,  the 
defendants,  changed  theirs  by  reason  of  any  act  done  or 
omitted  by  the  heirs.  She  paid  nothing  and  parted  with 
nothing  in  exchange  for  the  deed  which  she  took.  It  is  true 
she  agreed  to  pay  $500,  but  she  did  not,  that  sum  being 
charged  as  paid  to  her  by  the  executor  in  his  final  account. 
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There  is  nothing  in  the  record  showing  any  expenditure  or 
change  made,  or  steps  taken  in  respect  to  the  property  since 
the  final  accounting.  The  defendants  are  not  purchasers  of 
the  lot  for  value,  nor  are  they  the  representatives  of  one  who 
purchased  for  value,  relying  upon  the  proceedings  of  the 
Surrogate's  Court  and  the  acquiescence  of  the  heirs. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Vann,  J.  (dissenting).  The  will  in  question  was  made  by 
the  testator  but  three  days  before  his  death  and  in  anticipation 
of  that  event.  He  could  not,  therefore,  have  expected  that 
any  change  in  his  estate  would  take  place  before  he  died  and 
there  was  no  proof  of  any.  He  was  a  man  of  good  business 
ability,  conversant  with  his  business  affaire  and,  therefore, 
presumed  to  know  that  his  personal  property  was  more  than 
sufficient  to  pay  his  debts.  In  common  with  all  men,  he  is 
presumed  to  have  known  the  law,  and  hence,  to  have  known 
that  his  personal  property  would  be  first  used  to  pay  his  debts, 
unless  he  directed  otherwise.  His  will  should  be  interpreted 
in  the  light  of  these  presumptions,  and  his  intention,  when 
thus  ascertained,  carried  into  effect,  due  regard  being  paid  to 
the  rule  that  if  the  will  is  capable  of  two  constructions,  one 
leading  to  a  legal  and  the  other  to  an  illegal  result,  the  former 
is  to  be  preferred.  (Crazier  v.  Bray,  120  N.  Y.  366,  375  ; 
DuBois  v.  Ray,  35  id.  102.) 

The  paragraphs  of  the  will  that  require  construction  are  in 
these  words :  "  I  also  desire  and  authorize  my  executors  to  sell 
and  convey  "  the  premises  in  question,  "  and  it  is  my  desire 
that  the  said  land  shall  be  sold  in  a  body  for  commercial  pur- 
poses." In  a  later  clause,  after  appointing  executors,  he  adds 
"  and  I  authorize  and  direct  my  executors  to  sell  and  convey  " 
said  premises  with  another  piece  of  land  "  for  the  purpose  of 
discharging  all  my  debts."  His  desire  that  the  land  should  be 
sold  for  commercial  purposes  is  not  inconsistent  with  his  direc- 
tion that  it  be  sold  to  pay  debts,  because,  even  if  the  former 
is  not  in  the  nature  of  a  recommendation  merely,  both  desire 
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and  direction  could  be  satisfied  by  the  same  act  and  probably 
a  higher  price  thereby  realized.  It  will  be  observed  that  he 
directed  his  executors  to  sell  the  real  estate  for  the  purpose  of 
paying  all  his  debts.  The  use  of  the  word  "  all "  indicates 
the  intention  that  no  part  of  his  personal  property  should  be 
used  to  pay  debts,  provided  the  proceeds  of  this  real  estate  were 
sufficient  for  that  purpose.  Adequate  force  can  be  given  to 
that  word  in  no  other  way  than  by  holding  that  every  debt  was 
to  be  discharged  through  a  sale  of  this  land  if  possible.  It 
was  not  a  direction  to  sell  and  pay  debts  in  order  to  provide 
against  a  possible  deficiency  of  personal  assets,  but  to  sell  "  for 
the  purpose  of  discharging  all "  his  debts.  "  All,"  as  thus  used, 
means  the  whole  and  not  the  remainder  after  application  of 
the  personal  property.  He  directed  a  certain  act  to  be  done 
and  specifically  stated  the  purpose  of  that  act  and  the  act  and 
purpose  necessarily  involved  the  exoneration  of  the  personal 
property  from  the  payment  of  debts,  either  absolutely  or  pro 
junto.  This  was  the  natural  and  necessary  result  of  the  act 
directed  with  the  purpose  indicated.  It  was  not  essential  for 
him  to  state  that  he  gave  that  direction  with  that  purpose,  for 
the  further  purpose  of  relieving  his  personal  property,  because 
if  all  his  debts  were  paid  his  personal  property  would  neces- 
sarily be  relieved  and  the  last  purpose  was,  therefore,  included 
in  the  first  This  construction  prevents  partial  intestacy 
(  Vernon  v.  Vernon,  53  N.  Y.  351),  prefers  the  widow  to  col- 
lateral heirs,  gives  effect  to  a  clause  which  otherwise  would  be 
inoperative,  and  is  in  harmony  with  the  practical  construction 
of  the  heirs  themselves,  who  not  only  acquiesced  in  the  settle- 
ment of  the  executors'  accounts  based  upon  the  sale  as  made 
under  the  will,  but  even  waited  for  nearly  twenty  years  after 
the  death  of  the  testator  before  they  brought  this  action, 
claiming  to  have  inherited  the  land  from  him.  'It  is  no  longer 
necessary  to  use  express  words  in  order  to  exempt  personal  prop- 
erty from  the  payment  of  debts,  but  "  it  is  sufficient,"  as  was 
said  by  the  court  in  Hoes  v.  Van  Ilosen  (1  N.  Y.  120,  122), 
"  if  there  appears  upon  the  will  an  evident  demonstration,  a 
plain  intention,  or  a  necessary  implication." 
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I  think  that  the  direction  to  pay  all  the  debts  from  a  certain 
fund,  by  "necessary  implication,"  prohibits  the  payment  of 
any  debt  from  any  other  fund,  until  the  former  is  exhausted, 
and  I  am,  therefore,  compelled  to  dissent  from  the  judgment 
rendered  by  my  associates  and  to  vote  in  favor  of  affirming 
the  judgment  appealed  from. 

All  concur  with  Follett,  CL  J.,  except  Vann,  J.,  dissent- 
ing, and  IIaight,  J.,  not  sitting. 

Judgment  reversed. 


— J  Geoeoe  E.   Jennings  et  al.,   Respondents,  v.  The  Gband 

Trunk  Railway  of  Canada,  Appellant. 

A  limitation  of  the  common-law  liability  of  a  carrier  is  dependent  upon  a 
special  contract  to  that  effect  and  the  burden  of  proving  this  is  upon  the 
carrier.  The  language  of  the  contract  must  fairly  require  such  a  con- 
struction without  the  aid  of  implication. 

A  provision  in  the  contract  to  the  effect  that  the  carrier  will  not  be  respon- 
sible for  delay  in  the  transit  of  the  property,  will  not  relieve  him  from 
the  consequences  of  delay  occasioned  by  negligence;  to  constitute  such 
an  exception  it  must  be  expressly  stated  in  the  contract. 

It  seems  a  common  carrier  may  by  contract  with  a  shipper  provide  for  a 
reasonable  time  within  which  notice  of  claim  for  loss  or  damage  shall 
be  given  and  the  manner  of  giving  it,  as  a  condition  of  liability. 

It  stems  that  ordinarily  a  person  authorized  to  deliver  and  delivering  the 
property  of  another  to  a  common  carrier  for  shipment,  may  be  treated 
by  the  latter  as  having  authority  to  stipulate  for  and  accept  the  terms 
of  affreightment,  and  as  against  the  carrier  the  owner  is  bound  by  them. 

It  seems  a  common  carrier  who  has  received  goods  consigned  to  a  place 
beyond  the  terminus  of  his  route,  is  bound  only  to  diligently  convey 
them  to  such  terminus  and  deliver  them  to  the  connecting  carrier,  unless 
he  has  contracted  to  transport  them  further. 

Where,  however,  the  carrier  contracts  to  transport  the  goods  to  the  place 
of  destination,  unless  relieved  by  some  limitation  of  liability  in  his  con- 
tract, he  is  responsible  for  the  consequences  of  any  default  or  want  of 
reasonable  diligence  on  the  part  of  the  carrier  on  any  part  of  the  route. 

Defendant  contracted  to  transport  several  car  loads  of  potatoes  from  certain 
points  on  its  line  to  the  place  of  destination,  which  was  beyond  that 
line,  at  a  price  fixed,  of  which  defendant's  station  agents  were  advised. 
The  persons  who  delivered  the  potatoes  on  the  part  of  S.  &  Co.,  the  ship- 
pers, signed  shipping  bills  made  out  on  blanks  kept  by  defendant  for 
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that  purpose,  and  filled  out  by  its  agents  in  conformity  with  its  general 
requirement  and  custom  on  receipt  of  goods  for  transportation.  The 
shipping  bills  purported  to  be  requests  on  the  part  of  the  persons  sign- 
ing them  that  the  defendant  receive  the  property,  addressed  to  the  con- 
signees, subject  to  the  terms  and  conditions  stated  in  or  upon  the  ship- 
ping bills.  These  limited  defendant's  common-law  liability  in  various 
particulars.  S.  &  Co.  had  no  knowledge  of  the  shipping  bills  and  did  not 
expressly  authorize  their  agents,  who  delivered  the  property,  to  execute 
them;  they,  however,  knew  it  to  be  the  general  custom  of  railroad  com- 
panies, upon  delivery  of  goods  for  transportation,  to  require  shipping 
bills  containing  the  terms  and  conditions  of  shipment.  In  an  action  t# 
recover  damages  for  the  non-delivery  of  one  carload  of  potatoes  and 
for  damages  alleged  to  have  been  caused  by  delay  in  the  delivery  of  the 
others,  held,  that  conceding  it  to  have  been  within  the  presumed  authority 
of  those  who  delivered  the  potatoes  to  make  or  accept  stipulations  or 
conditions  for  the  reception  and  carriage  of  the  property,  beyond  that, 
so  far  as  it  was  dependent  upon  such  presumption  of  authority,  the 
owners  were  not  necessarily  bound  by  anything  contained  in  the  ship- 
ping bills;  that  the  provisions  therein,  so  far  as  they  may  be  otherwise 
construed,  were  not  applicable  to  the  shipments  in  question;  and,  there- 
fore, only  the  terms  and  conditions,  so  far  as  reasonable  and  applicable  to 
through  transportation,  were  to  be  deemed  within  the  terms  of  the 
contract. 

One  of  the  conditions  in  the  shipping  bills  was  to  the  effect  that  no 
claim  for  loss  or  detention  shall  be  allowed  unless  notice  in  writing 
and  particulars  of  the  claim  be  "  given  to  station  freight  agent  at  or 
nearest  to  the  place  of  delivery  within  thirty-six  hours  after  the  goods, 
in  respect  to  which  said  claim  is  made,  are  delivered."  ITeld,  that  this 
provision  was  applicable  to  shipments  beyond  the  terminus  of  defend- 
ant's railway;  but  that  in  view  of  the  nature  of  the  property  and  of  the 
claim  for  damages,  the  time  specified  was  unreasonable;  and  so,  was  not 
applicable  to  the  shipments  in  question;  and  that  a  failure  to  give  such 
a  notice  was  not  a  bar  to  a  recovery. 

Reported  below,  52  Hun,  227. 

(Argued  June  10,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  2fi,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 

For  shipment  and  transportation  to  East  St.  Louis,  Illinois, 
J.  H.  Shanley  &  Co.  caused  to  be  delivered  to  the  defend- 
ant and  the  latter   received   potatoes  at   the  time,   places 
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and  in  the  quantities  following :  April  18,  1881,  at  Prescott, 
Canada,  401  bushels ;  April  18,  1881,  at  Edwardsburgh,  Can- 
ada, 812  bushels ;  April  18,  1881,  at  Brockville,  Canada,  400 
bushels ;  April  20,  1881,  at  Brockville,  Canada,  400  bushels ; 
April  26,  1881,  at  Kingston,  Canada,  402  bushels.  The  potar 
toes  belonged  to  J.  H.  Shanley  &  Co.,  who  were  named  as 
consignees  of  all  the  potatoes  except  those  delivered  to  the 
defendant  at  Prescott.  They  were  consigned  to  the  order  of 
the  Merchants'  Bank  of  Canada  with  directions  to  advise 
Shanley  &  Co.  And  all  the  potatoes  reached  the  place 
of  destination  except  those  shipped  at  Prescott.  They  did  not 
arrive  there.  The  purpose  of  the  action  was  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  negligence  of  the 
defendant  in  its  failure  to  transport  those  last  mentioned  to 
the  place  of  destination  and  for  their  loss  in  consequence,  and 
in  delaying  the  delivery  at  East  St.  Louis  of  those  which  did 
not  reach  there,  by  reason  whereof  the  potatoes  were  injured 
and  a  further  loss  was  sustained  because  the  market  price  had 
fallen  when  they  did  arrive  at  that  place.  The  claim  of 
Shanley  &  Co.  against  the  defendant  was  assigned  to  the 
plaintiffs.  The  referee  found  the  following  facts  in  support 
of  it,  and  directed  judgment  against  the  defendant : 

The  defendant's  railway  is  within  the  Dominion  of  Canada, 
of  which  it  is  a  corporation.  Its  most  westerly  station  is 
Point  Edward,  but  its  practical  western  terminus  is  at  Fort 
Gratiot  in  the  state  of  Michigan,  where  connection  is  made 
with  other  railroads  extending  west. 

On  February  8,  1881,  Shanley  &  Co.  wrote  a  letter  to 
the  defendant's  agent  at  Toronto  requiring  the  lowest  rates 
for  shipment  of  potatoes  in  carload  lots  from  Prescott  and 
other  stations  in  that  vicinity  on  its  railway  to  East  St.  Louis, 
Blinois,  and  certain  other  places,  and  on  the  twelfth  of  that 
month  received  answer  by  letter  from  the  defendant's  assistant 
general  freight  agent  saying  :  "  I  will  give  you  the  following 
rates  on  potatoes  in  full  carloads  from  Prescott  and  stations  in 
the  vicinity  to  East  St.  Louis,  28  cents.  Be  good  enough  to 
let  me  know  if  these  rates  are  accepted  before  shipping,  so 
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that  I  may  advise  our  agents."  The  rates  so  given  were 
for  each  100  pounds.  On  or  before  April  18,  1881, 
Shanley  &  Co.  duly  accepted  such  rates  and  notified  6uch 
assistant  general  freight  agent  of  such  acceptance,  who,  on  or 
prior  to  that  day,  so  advised  defendant's  local  freight  agents 
at  Prescott  and  stations  in  that  vicinity.  No  notice  was 
given  to  Shanley  &  Co.  by  the  defendant  or  any  of  its 
agents  that  the  defendant  would  not  assume  the  duties  and 
liabilities  imposed  by  law  upon  common  carriers  in  the  ship- 
ment of  potatoes  and  their  transportation  between  the  points 
and  for  the  rates  mentioned.  The  alleged  defense  is  that  the 
defendant  was  not  chargeable  with  the  consequences  of  delay 
or  negligence  in  the  transportation  of  the  potatoes  beyond  its 
own  railway  line ;  that  there  were  certain  limitations  in  the 
contract  of  affreighment  which  relieved  it  from  liability, 
and  certain  conditions  precedent  which  the  plaintiffs'  assignors 
failed  to  observe.  And  to  support  its  defense  the  defendant 
put  in  evidence  shipping  bills  termed  therein  shipping  notes 
similar  in  form,  one  of  which  was  as  follows: 

li  Grand  Trunk  Railway  Company  of  Canada. 

"  This  company  will  not  be  responsible  for  any  goods  mis- 
sent,  unless  they  are  consigned  to  a  station  on  their  railway. 
Kates,  weights  and  quantities  entered  on  receipts  are  not  bind- 
ing on  the  company,  and  will  not  be  acknowledged.  All 
goods  going  to  or  coming  from  the  United  States  will  be  sub- 
ject to  customs  charges,  etc. 

"  Prescott,  Date  April  18,  1881. 
"  The  Grand  Trunk  Railway  Company  of  Canada  will 
please  receive  the  under-mentioned  property,  in  apparent  good 
order,  addressed  to  J.  II.  Shanley  &  Co.,  East  St.  Louis,  111., 
to  be  sent  by  the  said  company,  subject  to  the  terms  and  con- 
ditions stated  above  and  on  the  other  side,  and  which  are 
agreed  to  by  this  shipping  note,  delivered  to  said  company  as 
the  basis  upon  which  their  receipt  is  to  be  given  for  said 
property. 

Sickels — Vol.  LXXXIL        56 
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No.  of  Packages  and  Species  of  Goods.      Marks.      Weight  lbs.      Paid  on* 

2±000 
1     Car  potatoes,  said  to  contain     G.  T. 
400    bushels,   in    bulk,    O. 
Risk.     Car  8679. 
Via  Chi  and  Alton  R  R 
19.42 
80.58 


100  00 

J.  E.  Du  BRULE,  Consignor." 

Amongst  the  terms  and  conditions  on  the  other  side  of  this 
paper  were  the  following  : 

"  General  Notices  and  Conditions  on  Carriage. 

"  1.  It  is  agreed  and  understood  that  the  Grand  Trunk  Rail- 
way Co.  of  Canada  will  not  be  responsible  for  goods  of  any 
kind  conveyed  upon  this  railway  unless  receipted  for  by  a  duly 
authorized  agent  of  the  company. 

"  3.  Nor  will  the  company  be  liable  for  damages  occasioned 
by  delays  caused  by  storms,  accidents,  over  pressure  of  freight 
or  unavoidable  causes,  or  by  the  weather,  wet,  fire,  heat,  frost 
or  delay  of  perishable  articles  or  from  civil  commotion. 

"  5.  And  in  all  cases  where  herein  not  otherwise  provided 
the  delivery  of  goods  shall  be  considered  complete  and  the 
responsibility  of  the  company  shall  terminate  when  the  goods 
are  placed  in  the  company's  sheds  or  warehouse  (if  there  be 
conveniences  for  receiving  the  same)  at  their  final  destination, 
or  when  the  goods  shall  have  arrived  at  the  place  to  be  reached 
on  said  company's  railway. 

"  6.  Lumber,  coals,  bricks  and  all  other  goods  carried  by 
the  carload  shall  be  taken  as  delivered  and  the  company'* 
responsibility  in  respect  thereof  shall  cease,  upon  the  car  in 
which  they  are  carried  being  detached  from  the  train  at  the 
station  on  the  company's  line,  to  which  it  is  consigned  or  at 
the  station  where  in  the  usual  course  of  business  it  leaves  the 
company's  line. 
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"  10.  That  all  goods  addressed  to  consignees  at  points 
beyond  the  places  at  which  the  company  has  stations,  and 
respecting  which  no  direction  to  the  contrary  shall  have  been 
received  at  those  stations,  will  be  forwarded  to  their  destina- 
tion by  public  carrier  or  otherwise,  as  opportunity  may  offer, 
without  any  claim  for  delay  against  the  company  for  want  of 
opportunity  to  forward  them  ;  or  they  may,  at  the  discretion 
of  the  company,  be  suffered  to  remain  on  the  company's  prem- 
ises, or  be  placed  in  shed  or  warehouse  (if  there  be  such  con- 
venience for  receiving  same)  pending  communication  with 
consignees,  at  the  risk  of  the  owners  as  to  damage  thereto 
from  any  cause  whatsoever.  But  the  delivery  of  the  goods  by 
the  company  will  be  considered  complete,  and  all  responsibility 
of  said  company  shall  cease,  when  such  other  carriers  shall 
have  received  notice  that  said  company  is  prepared  to  deliver 
to  them  the  said  goods  for  further  conveyance;  and  it  is 
expressly  declared  and  agreed  that  the  said  Grand  Trunk 
Kailway  Company  shall  not  be  responsible  for  any  loss,  mis- 
delivery, damage  or  detention  that  may  happen  to  goods  so 
sent  by  them,  if  such  loss,  mis-delivery,  damage  or  detention 
occur  after  the  said  goods  arrive  at  said  stations  or  places  on 
their  lines  nearest  to  the  points  or  places  which  they  are  con- 
signed to,  or  beyond  their  said  limits. 

"  11.  That  all  property  contracted  for  at  a  through  rate,  or 
otherwise,  to  or  from  places  beyond  the  line  of  the  Grand 
Trunk  Railway,  if  shipped  by  water,  shall,  while  not  on  the 
company's  railway,  or  in  their  sheds  or  warehouses,  be  entirely 
at  their  owner's  risk.  In  case  of  loss  or  damage  to  any  goods 
for  which  this  company  or  connecting  lines  may  be  liable,  it 
is  agreed  that  the  company  or  line  so  liable  shall  have  the 
benefit  of  any  insurance  affected  by,  or  for  account  of  the 
owner  of  said  goods,  and  the  company  so  liable  shall  be  subro- 
gated in  such  rights  before  any  demand  shall  be  made  on 
them. 

"  12.  That  no  claim  for  damage  to,  loss  or  detention  of  any 
goods  for  which  this  company  is  accountable,  shall  be  allowed 
unless  notice  in  writing,  and  particulars  of  the  claim  for  said 
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logs,  damage,  or  detention  are  given  to  station  freight  agent  at 
or  nearest  to  the  place  of  delivery,  within  36  hours  after  the 
goods,  in  respect  to  which  said  claim  is  made,  are  delivered. 

"  13.  Storage  will  be  charged  on  all  freight  remaining  in 
the  company's  sheds  or  warehouses  over  24  hours  after  its 
arrival 

"  15.  That  the  company  shall  not  in  any  case,  or  under  any 
circumstances,  be  liable  for  loss  of  market,  nor  will  they  be 
liable  for  claims  arising  from  delay  or  detention  of  any  train 
in  the  course  of  its  journey,  or  at  any  of  the  stations  on  the 
way  or  in  starting ;  and  the  company  do  not  undertake  to  load 
or  send  goods  upon,  or  by  any  particular  train,  if  there  be  an 
insufficient  number  of  cars  at  any  station,  or  that  the  cars  can- 
not be  conveniently  used  for  the  purpose,  or  if  from  any  cause 
cars  loaded  at  a  station  are  unable  to  be  sent  on  by  trains  pass- 
ing or  starting  from  such  station." 

These  shipping  bills  were  signed  by  or  in  the  name  of  the 
person  who  delivered  the  potatoes  to  the  defendant  for  Shanley 
&  Co.  and  the  defendant's  station  agents  gave  receipts  to  such 
persons ;  none  of  the  receipts  were  produced  in  evidence,  nor 
were  their  contents  proved. 

Further  facts  appear  in  the  opinion. 

E.  C.  Sprague  for  appellant.  Plaintiffs  are  bound  by  the 
terms  of  the  shipping  bills  delivered  by  the  shippers  to  the 
defendant,  and  the  referee  erred  in  refusing  so  to  find. 
{Meyers  v.  Express  Co.,  24  How.  Pr.  290 ;  Moriarty  v.  H.  E 
Co.,  1  Daly,  227.)  The  defendant  is  absolved  from  liability 
for  negligence  by  reason  of  the  terms  and  conditions  indorsed 
upon  the  shipping  bills.  (Piatt  v.  R.  Y.  R.  &  C  R.  R.  Co., 
108  N.  Y.  358.)  The  defendant  is  not  liable  under  the  pro- 
vision of  the  shipping  bills  as  to  notice  of  claim.  No  notice  in 
writing  and  the  particulars  of  the  claim  for  loss,  damages  or 
detention  was  given  to  the  station  agent  at  the  place  of  delivery 
within  thirty-six  hours  after  the  delivery  of  the  goods. 
(ITirschberg  v.  Dinsmove,  67  How.  [U.  S.]  103 ;  E.  Co.  v. 
Caldwell,  21  Wall.  264 ;  Lewis  v.  G.  W.  R.  R.  Co.,  5  H.  &  N. 
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867.)  Xo  special  consideration  for  the  execution  of  the  ship- 
ping bill  need  be  shown.  (Faulkner  v.  Fargo,  55  N.  Y.  642 ; 
Huntingdon  v.  Dinsmore,  6  T.  &  C.  195 ;  Bdger  v.  Dim- 
more,  51  N".  Y.  166;  Kirkland  v.  Dinsmore,  62  id.  171; 
Coffin  v.  ilT.  r.  (7.  i?.  5.  Co.,  64  Barb.  379 ;  M.  0.  Co.  v.  C, 
etc.,  R.  R.  Co.,  54  N.  Y.  197.)  The  shippers  in  this  case  were 
bound  by  the  special  contract,  unless  there  is  ample  proof  that 
the  persons  making  it,  or  in  their  behalf,  had  no  authority  to 
do  so.  (Meyer  v.  F.  Co.,  24  How.  Pr.  290 ;  Moriarty  v. 
Harnden,  1  Daly,  227.)  Delivery  to  a  succeeding  carrier  as 
a  general  proposition,  exonerates  the  first  carrier  from  further 
liability.  (3  Wood  on  Kailways,  1575,  §  425 ;  Weil  v.  M.,  etc., 
Co.,  7  Daly,  456.)  In  case  of  discrepancy  between  bills  of  lad- 
ing held  by  the  carrier  and  the  shipper,  the  shipper  is  bound 
by  the  terms  of  the  bills  of  lading  delivered  to  and  accepted 
by  him.  (Bishop  v.  R,  etc.,  Co.,  48  How.  Pr.  119.)  Parol 
evidence  of  telegrams  was  admissible,  because  they  were 
beyond  the  jurisdiction  of  the  court  (Tucker  v.  Woolsey,  6 
Lans.  482;  Burton  v.  Briggs,  20  Wall.  125,  134;  50  Conn. 
272 ;  Beattie  v.  Billiard,  55  N.  H.  428 ;  Roosevelt  v.  Eckardy 
17  Abb.  [K  0.]  58 ;  Grover  v.  Morris,  73  N.  Y.  473.) 

Martin  W.  Cooke  for  respondents. 

Bradley,  J.  The  place  to  which  the  potatoes  were  con- 
signed was  beyond  the  line  of  the  defendant's  railway,  and 
unless  it  had  contracted  to  transport  them  further  than  the 
western  terminus  of  its  road,  the  duty  of  the  defendant 
required  it  only  to  diligently  convey  the  potatoes  to  that  point 
and  there  deliver  them  to  the  connecting  carrier.  (Rawson 
v.  Holland,  59  N.  Y.  611.) 

But  the  conclusion  of  the  referee  was  that  the  defendant 
undertook  to  deliver  the  potatoes  at  East  St.  Louis.  If  that 
proposition  is  supported,  the  defendant  was  responsible  for  the 
consequences  of  any  default  or  want  of  reasonable  diligence 
in  that  respect  on  any  part  of  the  route,  unless  relieved  by 
some  limitation  of  liability  in  the  contract  of  affreightment. 
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(Root  v.  Great  Western  R.  R.  Co.,  45  N.  Y.  524;  Condict  v. 
Grand  Trunk  R.  Co.,  54  id.  500;  4  Lans.  106.)  The 
communications  had  between  Shanley  &  Co.,  the  plaintiffs' 
assignors,  and  the  defendant's  freight  agent  on  the  subject  had 
relation  to  through  rates  for  transportation  of  the  potatoes  for 
Shanley  &  Co.  from  the  places  where  they  were  afterwards 
delivered  to  and  received  by  the  defendant  to  East  St.  Louis. 
The  rates  for  such  purpose  were  given  and  accepted.  The 
defendant's  station  agents  at  the  places  of  shipment  were 'by 
the  direction  of  the  freight  agent  advised  of  the  rates.  And 
the  potatoes  were  delivered,  and  in  carload  lots  shipped,  con- 
signed to  such  place  of  destination.  They  belonged  to  Shan- 
ley &  Co.,  of  which  the  station  agents  were  also  informed  at 
the  time  of  the  delivery  for  shipment.  The  defendant's  rail- 
way then  had  the  means  of  connection  at  Fort  Gratiot  and 
Detroit  with  trunk  lines  of  railroad  running  westerly  to  Chi- 
cago and  St.  Louis.  Although  the  question  whether  what  had 
occurred  between  Shanley  &  Co.  and  the  defendant's  agent 
constituted  an  agreement  for  through  transportation  was  not 
free  from  doubt,  the  finding  was  justified  that  it  was  such  that 
the  unqualified  delivery  and  acceptance  of  the  potatoes  may 
have  been  treated  as  in  pursuance  of  a  contract  to  transport 
them  to  the  place  of  destination.  And  in  view  of  the  facts 
and  circumstances  furnished  by  the  evidence,  the  conclu- 
sion of  the  referee  was  warranted  that  in  such  event  there 
was  an  undertaking  of  the  defendant  to  transport  the  potatoes 
to  that  place,  unless  the  contract  so  represented  was  modified 
by  some  further  arrangement.  (Quimby  v.  VanderbUt,  17 
K  T.  306 ;  Toledo,  etc.,  Ry.  Co.  v.  MerHman,  52  111.  123 ;  4 
Am.  R  590.)  Upon  that  subject  our  attention  is  called  to  the 
shipping  bills  executed  by  the  persons  who  performed  the  act 
of  delivering  the  property,  and  to  the  receipts  or  bills  of  lading 
given  to  them  by  the  defendant's  station  agents.  As  a  general 
rule,  the  bill  of  lading  given  by  a  carrier  to  and  accepted  by 
the  shipper  of  goods  contains  the  contract  for  carriage,  and  in 
the  absence  of  fraud,  imposition  or  mistake,  the  parties  are 
concluded  by  its  terms  as  there  expressed.     {Long  v.  N.  Y.  C. 
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R.  R.  Co.,  50  N.  Y.  76 ;  Kirkhmd  v.  Dinsmore,  62  id.  171 ; 
Hill  v.  Syracuse,  etc.,  R.  R.  Co.,  73  id.  351.) 

In  this  instance  the  receipts  or  bills  of  lading  of  all  the 
potatoes  which  reached  the  place  of  destination,  were  there 
delivered  up  to  the  agent  of  the  railroad  company  from  whose 
custody  the  property  was  taken  by  the  consignees.  They  were 
not  produced  at  the  trial,  nor  were  their  contents  proved. 
The  shipping  bills  or  notes  purport  to  have  been  requests  of 
the  persons  subscribing  them  that  the  defendant  receive  the 
property  addressed  to  the  consignees  "  to  be  sent  by  the  said 
company  subject  to  the  terms  and  conditions  stated  above  and 
on  the  other  side,  and  which  are  agreed  to  by  this  shipping 
note  delivered  to  the  company  as  the  basis  upon  which  their 
receipt  is  to  be  given  for  said  property."  Shanley  &  Co.  had 
no  knowledge  of  the  making  of  the  shipping  bills,  nor  did 
they  authorize  the  execution  of  them,  unless  it  came  within 
the  power  incident  to  the  direction  given  to  deliver  the  prop- 
erty for  shipment.  It  seems  that  Shanley  &  Co.  purchased 
the  potatoes  and  directed  their  delivery  at  the  defendant's 
stations  by  the  persons  who  delivered  or  caused  them  to  be 
taken  there  for  such  purpose. 

Ordinarily  a  person  authorized  to  deliver  and  delivering  the 
property  of  another  to  a  common  carrier  for  shipment  may 
by  the  latter  be  treated  as  having  authority  to  stipulate  for  and 
accept  the  terms  of  affreightment,  and  as  against  the  carrier  the 
owner  is  bound  by  them.  {Nelson  v.  Hudson  River  R.  R.  Co., 
48  N.  Y.  498  ;  Shelton  v.  Merchants-  Dispatch  i&  Trans.  Co., 
59  id.  258.)  The  limitation  of  the  common-law  responsibility 
of  the  defendant  depended  upon  a  special  contract  to  that 
effect.  And  the  burden  of  proving  such  contract  was  with  the 
defendant.  To  do  this,  the  shipping  bills  taken  and  retained 
by  it  were  produced.  On  the  back  of  each  of  these  were 
twenty -one  numbered  provisions  in  fine  print.  Of  these  bills 
it  may  be  assumed  that  Shanley  &  Co.  had  no  personal  knowl- 
edge until  they  were  produced  at  the  trial.  They  were  upon 
printed  blanks  kept  for  the  purpose  by  the  defendant,  and  the 
referee  found  that  they  were  made  "  in  conformity  with  the 
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general  requirement  or  custom  of  the  defendant  on  the  receipt 
of  goods  for  transportation  ; "  and  that  Shanley  &  Co.  "  then 
knew  it  to  be  the  universal  custom  of  railroad  companies,  so- 
far  as  their  experience  went,  to  require  shipping  bills  to  be 
executed  by  the  shipper  containing  the  terms  and  conditions 
of  shipment  upon  the  delivery  of  potatoes  or  similar  goods  to 
such  companies  for  transportation."  It  appears  by  those  bills 
that  the  giving  of  receipts  by  the  defendant's  agent  was  then 
contemplated.  And  the  referee  found  that  the  defendant's 
receipts  or  bills  of  lading  containing  some  terms  and  con- 
ditions for  the  transportation  of  the  potatoes  were  so  given, 
but  that  no  evidence  was  offered  to  prove  what  those  terms  and 
conditions  were.  The  contents  of  those  papers  constituted  in 
part  at  least  the  contract,  and  for  the  complete  proof  of  it  they 
would  seem  to  have  been  essential.  It  evidently  was  for  that 
reason  that  defendant's  counsel  requested  the  referee  to  find, 
which  he  did,  that  the  contracts  executed  and  delivered  by  the 
defendant  at  the  time  of  the  shipment  of  the  potatoes  had  not 
been  proved,  and  thereupon  insisted  that  without  proving  them 
the  plaintiffs  were  not  entitled  to  recover.  There  is  no  legal 
presumption  to  the  prejudice  of  the  plaintiffs  arising  out  of 
the  fact  that  receipts  or  bills  of  lading  were  given  so  far  aa 
relates  to  the  contract.  Those  papers  had,  however,  been 
delivered  up  at  the  place  and  time  of  the  receipt  of  the  prop- 
erty, and  it  may  be  assumed  that  they  were  accessible  to  the 
defendant  The  question  arises  as  to  the  effect  of  the  terms, 
and  conditions  of  the  shipping  bills  upon  the  rights  of  the 
plaintiffs,  and  to  what  extent  they  operate  to  relieve  the 
defendant  from  its  common-law  duty,  and  this  may  depend 
somewhat  upon  the  authority  which  the  defendant  had  the 
right  to  treat  as  possessed  by  the  persons  signing  those  bills  at 
the  time  they  were  made.  Inasmuch  as  no  conditions  were 
mentioned  in  connection  with  the  information  given  by  the 
freight  agent  of  the  through  rates  for  which  the  defendant 
would  transport  the  property,  it  may  be  that  Shanley  &  Co. 
supposed  that  the  common-law  duty  would  be  assumed  by  the 
defendant  as  such  carrier,  and  that  would  have  been  the  situa- 


1891.]  Jennings  et  al.  v.  G.  T.  R.  Co.  449 

Opinion  of  the  Court,  per  Bradley,  J. 


tion  if  no  special  term*  had  been  provided  for  when  the  prop- 
erty was  delivered  to  the  defendant.  And  although  Shanley 
&  Co.  had  not  undertaken  to  furnish  the  property  for  ship- 
ment, they  had  the  right  to  assume,  unless  advised  to  the  con- 
trary, that  when  delivered  for  that  purpose  it  was  received 
pursuant  to  the  arrangement  before  then  made  so  far  as 
related  to  the  rates  and  the  through  transportation.  And, 
consistently  only  with  such  previous  understanding  or  agree- 
ment, the  defendant  was  permitted  to  treat  it  as  within  the 
authority  of  the  persons  who  delivered  the  potatoes,  to  make 
or  accept  stipulations  or  conditions  for  the  reception  and  car- 
riage of  the  property  by  it,  and  beyond  that  the  owners  were 
not  necessarily  bound  by  anything  contained  in  the  shipping 
bills  so  far  as  it  was  dependent  merely  upon  the  presumption 
of  authority  of  the  persons  executing  them.  Treating,  as  we 
do  upon  the  facts  found,  the  defendant's  contract  afe  one  for 
transportation  of  the  property  to  the  place  of  destination,  the 
provisions  and  conditions  upon  the  shipping  bills,  so  far  as 
they  may  be  otherwise  construed,  are  not  applicable  to  the 
shipments  in  question.  {Riley  v.  N.  J.,  L.  E.  cfe  W.  R.  R. 
Co.,  34  Hun,  97;  JBabcock  v.  L.  S.  &  M.  S.  Ry.  Co.,  49  N. 
T.  491 ;  Condict  v.  G.  T.  Ry.  Co.,  54  id.  500.)  The  con- 
clusion was  permitted  that  not  only  did  Shanley  &  Co.  have 
no  knowledge  of  the  shipping  bills,  but  that  the  receipts  or 
bills  of  lading  did  not  come  to  them  until  the  potatoes  were 
shipped  and  had  gone  forward.  They  were,  therefore,  not 
necessarily  charged  with  any  of  the  terms  and  conditions 
(whatever  they  were)  of  the  bills  of  lading  other  than  such  as 
the  defendant  was  at  liberty  to  treat  as  within  the  authority 
of  the  persons  receiving  them  to  accept  in  behalf  of  the  owners 
of  the  property.  (Coffins. N.Y.  C.&  H.R.R.R.  Cfc.,64Barb. 
379 ;  56  N.  Y.  632 ;  Bostwick  v.  Baltimore  cfc  O.  R.  R.  Co.,  45 
id.  712 ;  GermaniaF.  Ins.  Co.  v.  M.  &  C.  R.  R.  Co.,  72  id.  90 ; 
GtcdUaume  v.  General  T.  Co.,  100  id.  491 ;  Swift  v.  Pacific, 
etc.,  Co.,  106  id.  206 ;  Park  v.  Preston,  108  id.  434.)  And 
to  that  extent,  and  that  only,  the  terms  and  conditions  of  the 
shipping  bills,  so  far  as  reasonable  and  applicable  to  through 
Sickels  —Vol.  LXXXIL        57 
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transportation  of  the  property  by  the  defendant,  must,  for 
that  purpose,  be  deemed  within  the  contract.  But  limitation 
of  the  common-law  liability  of  the  carrier  is  dependent  upon 
language  in  the  contract  fairly  requiring  such  construction 
without  the  aid  of  implication.  The  provisions  to  the  effect 
that  the  defendant  would  not  be  responsible  for  delay  in  the 
transit  of  the  property  did  not  have  the  effect  to  relieve  it 
from  the  consequences  of  delay  occasioned  by  its  negligence, 
as  exemption  from  liability  for  that  cause  was  not  expressed 
in  the  contract  {Magnin  v.  Dinvmore,  56  N.  T.  168; 
Myncvrd  v.  Syracuse,  etc.,  It.  It.  Co.,  71  id.  180 ;  Nicholas 
v.  N.  T.  C,  etc.,  It.  It.  Co.,  89  id.  370.)  There  was  evi- 
dence upon  the  subject,  and  by  it  was  supported  the  finding 
of  the  referee  that  the  loss  suffered  and  the  damages  sus- 
tained by  the  plaintiffs'  assignors  were  caused  by  the  defend- 
ant's negligence  in  transporting  the  potatoes.  Amongst 
the  terms  and  conditions  on  the  back  of  the  shipping 
bills,  was  one  numbered  12,  which  provided  "  that  no  claim 
for  damage  to,  loss  of  or  detention  of  any  goods  for  which 
this  company  is  accountable  shall  be  allowed  unless  notice  in 
writing  and  particulars  of  the  claim  for  said  loss,  damage  or 
detention  are  given  to  station  freight  agent  at  or  nearest  to 
the  place  of  delivery  within  thirty-six  hours  after  the  goods  in 
respect  to  which  said  claim  is  made  are  delivered."  No  such 
notice  was  given.  The  referee  refused  to  give  effect  to  it  upon 
the  request  of  the  defendant's  counsel  and  exception  was  taken. 
The  view  of  the  referee  was  that  this  provision  was  not  appli- 
cable to  shipments  beyond  the  terminus  of  the  defendant's 
railway.  The  place  of  delivery  was  East  St.  Louis ;  and  the 
same  reason  for  the  requirement  of  the  notice  when  the  place 
of  delivery  by  the  defendant  is  beyond  its  own  line  of  road 
exists  for  it  as  when  such  place  is  on  its  railway.  The  pur- 
pose of  the  notice  evidently  was  to  enable  the  carrier  to  investi- 
gate the  nature,  cause  and  extent  of  the  injury  or  damages 
claimed,  with  a  view  to  the  means  of  the  protection  which 
such  opportunity  may  afford.  It  is  the  accountability  of  the 
defendant  for  damages  that  renders  the  notice  essential,  and  by 
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the  terms  of  the  clause  in  question  no  other  condition  is 
required.  It  is  true  that  other  clauses  are  to  the  effect  that 
the  defendant  should  not  be  responsible  beyond  its  own  rail- 
way for  goods  passing  over  it  and  from  it  on  to  other  roads, 
but  it  is  contemplated  that  its  cars  containing  goods  might  go 
forward  on  connecting  railroads  to  the  place  of  destination. 
It  is  not  seen  how  that  fact  can  qualify  or  limit  the  purpose  of 
the  notice.  The  delivery  in  view  is  to  the  consignee.  This 
can  be  done  only  at  the  place  to  which  the  goods  are  consigned. 
Before  delivery  there  he  may  not  be  supposed  to  have  either 
the  opportunity  or  means  of  giving  the  notice. 

It  is  legitimate  for  a  common  carrier  by  contract  with  the 
shipper  to  provide  for  a  reasonable  time  within  which  notice 
of  claim  for  loss  or  damage  shall  be  given  as  a  condition  of 
liability  and  the  manner  of  giving  it.  (Express  Co.  v.  Cald- 
well, 21  Wall.  264 ;  Southern  Express  Co.  v.  Hunnicutt,  54 
Miss.  566 ;  28  Am.  K.  385 ;  Lewis  v.  Great  Western  By.  Co., 
5  Hurl.  &  Norm.  867.)  In  those  cases  the  notices  provided 
for  were  held  to  be  reasonable,  and  that  question  is  an  open 
one  for  consideration.  {Westcott  v.  Fargo,  61  N.  Y.  542, 
551 ;  Adams  Express  Co.  v.  Reagan,  29  Ind.  21 ;  92  Am. 
Dec.  332.)  In  the  present  case  each  car  contained  four 
hundred  bushels  and  upwards  of  potatoes.  The  time  in  wliich 
the  condition  required  notice  to  be  given  might  not  include 
more  than  twelve  business  hours  to  ascertain  the  requisite  par- 
ticulars of  the  claim  for  the  purpose  of  the  notice.  It  is  easy 
to  see  that  the  specified  time  of  thirty-six  hours  would  be 
inadequate  to  the  necessity  that  might  exist  in  a  case  like  the 
one  under  consideration.  The  conclusion  was  permitted  that 
in  view  of  the  character  and  extent  of  the  property  and  the 
nature  of  the  claim  for  damages,  which  might  and  did  arise, 
the  time  specified  within  which  to  give  notice  with  particulars 
was  quite  unreasonable ;  and,  therefore,  and  for  that  reason 
the  condition  in  that  respect  was  inapplicable  to  the  shipments 
in  question,  and  the  failure  to  give  such  notice  was  no  bar  to 
the  remedy. 

This  view  renders  it  unnecessary  in  the  consideration  of  the 
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effect  of  such  condition  to  refer  further  to  the  circumstances 
Tinder  which  the  shipping  bills  were  made  in  view  of  the  fact 
that  it  does  not  appear  that  the  condition  was  in  the  bill  of 
lading.  No  other  question  seems  to  require  the  expression  of 
consideration. 

The  judgment  should  be  affirmed. 

All  concur,  Follett,  Ch.  J.,  in  result 

Judgment  affirmed. 


John  C.  Mahb  et  al.,  Respondents,  v.  The  Norwich  Union 
Fire  Insurance  Society,  Impleaded,  etc.,  Appellant. 

Where  there  are*  conflicting  claimants  to  the  same  obligation,  each  claim- 
ing it  as  exclusively  his  own,  all  should  be  made  parties  before  the 
question  of  title  is  determined  by  a  court  of  equity  in  favor  of  either 
against  the  one  from  whom  the  obligation  is  due.  (Code  Civ.  Pro. 
§452.) 

It  is  not  enough  for  the  court  to  direct  that  a  claimant  be  brought  in;  it 
should  refuse  to  proceed  to  a  determination  of  the  controversy  so  as  to 
affect  his  rights  until  this  requirement  is  obeyed. 

Not  only  all  persons  whose  rights  may  be  affected  by  the  judgment  should 
be  brought  in,  but  anyone  whose  presence  is  essential  to  protect  a  party. 
The  burden  is  upon  plaintiff  to  secure  the  presence  of  all  such  persons, 
and  it  is  his  misfortune  if  he  is  unable  to  do  so. 

A  court  of  equity  should  not  restrain  a  party  from  doing  an  act,  unless  it 
has  power  to  protect  him  from  being  compelled  by  another  court  of  com- 
petent jurisdiction  to  do  the  act  thus  prohibited. 

In  an  action  to  restrain  an  insurance  company  from  paying  the  amount  of 
a  loss  to  the  assured  or  his  assignee,  plaintiff  claiming  to  be  an  equit- 
able assignee,  it  appeared  that  the  policy  was  issued  to  B.,  in  Iowa, 
on  property  in  that  state.  B.  sent  it  by  mail  to  the  plaintiffs  in 
New  York  as  collateral  security  for  a  loan.  The  policy  was  payable  to 
B.  only  and  was  not  formally  assigned  to  plaintiffs.  The  property  was 
destroyed  by  fire,  and  thereafter  B.  assigned  the  policy  absolutely  to  one 
K.,  a  resident  of  Iowa.  He  was  not  made  a  party.  The  company 
answered,  alleging  that  K.  was  a  necessary  party,  and  obtained  an  order 
requiring  him  to  be  made  a  party  defendant.  A  supplemental  summons 
and  complaint  were  issued  and  served  on  K.  in  Iowa  pursuant  to  an 
order  of  publication,  based  upon  an  affidavit  alleging  that  K.  claimed 
to  have  an  interest  in  the  policy  in  question.  No  service  was  made  on 
K.  in  this  state  and  he  did  not  appear  in  the  action;  he  had,  meanwhile, 
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commenced  an  action  in  Iowa  against  the  company  upon  the  policy,  and 
in  its  answer  to  the  supplemental  complaint  it  pleaded  the  pendency  of  the 
Iowa  action;  alleged  that  K.  was  a  necessary  party  and  that  he  had  been 
ordered  to  be  brought  in,  and  demanded  that  the  complaint  be  dismissed 
unless  K.  should  be  brought  in  so  as  to  be  bound  by  any  judgment 
therein.  A  judgment  was  rendered  in  favor  of  plaintiffs  restraining  the 
company  from  paying  any  money  under  the  policy  to  B.  or  K.  Held, 
error;  that  K.  was  a  necessary  party,  and  the  court  not  having  acquired 
jurisdiction  over  him,  could  not  render  a  judgment  affecting  his  rights, 
and  should  not  have  proceeded  to  judgment  against  the  company  with- 
out first  acquiring  such  jurisdiction. 
Mahr  v.  Bartlett  (53  Hun,  388),  reversed. 

(Argued  June  10,  1891;  decided  October  6, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  by  the  plaintiffs,  claiming  to  be  the  equit- 
able owners  of  a  policy  of  fire  insurance,  to  restrain  the  insurer 
from  paying  the  amount  of  a  loss  to  the  insured  or  to  his 
alleged  assignee. 

On  the  21st  of  April,  1886,  the  Norwich  Union  Fire  Insur- 
ance Society,  a  corporation  organized  under  the  laws  of  Great 
Britain,  with  agencies  in  New  York,  Iowa  and  other  states, 
issued  the  policy  in  question  to  one  Bartlett  on  his  stock  of 
goods  at  Muscatine,  Iowa.  The  policy  was  countersigned  by 
the  agent  of  the  company  at  that  place.  Three  days  later 
Bartlett,  who  resided  at  Muscatine,  sent  the  policy  by  mail  to 
the  plaintiffs,  who  resided  in  the  city  of  New  York,  as  col- 
lateral security  to  a  loan  of  $2,000  concurrently  made  to  him 
by  them.  The  policy,  as  written,  was  payable  to  Bartlett  only 
and  it  was  never  assigned  to  the  plaintiffs.  July  3,  1886,  the 
property  insured  was  destroyed  by  fire,  and  on  the  sixteenth 
of  August  following  Bartlett  made  an  absolute  assignment  of 
the  policy  to  one  Kelly  of  Muscatine  aforesaid. 

This  action  was  commenced  against  the  insurance  company 
and  Bartlett  by  the  due  service  of  process  in  this  state  upon 


454  Mahb  et  al.  v.  N.  U.  F.  Ins.  Society.  [Oct., 

Statement  of  case. 

the  former,  August  12,  1886,  and  on  the  latter  about  one 
month  later.  The  company  answered,  alleging,  among  other 
defenses,  a  defect  of  parties  defendant,  in  that  said  Kelly, 
although  a  necessary  party  to  the  action,  had  not  been  joined, 
March  12,  1887,  Kelly  commenced  an  action  at  law  in  a  court 
of  the  state  of  Iowa  to  recover  from  the  insurance  company 
the  sum  of  $2,000,  the  amount  of  the  policy,  with  interest 
from  July  3,  1886.  March  15,  1887,  on  motion  of  the  com- 
pany, an  order  was  made  by  the  Supreme  Court  of  this  state 
in  this  action  requiring  said  Kelly  to  be  made  a  defendant 
therein,  and  that  he  be  brought  into  court  by  a  supplemental 
summons.  A  supplemental  summons  and  complaint  were 
issued  accordingly,  and  the  same  were  served  on  Kelly  in  the 
state  of  Iowa  pursuant  to  an  order  of  publication  based  upon 
an  affidavit  alleging  that  "  the  defendant  S.  G.  Kelly  claims  to 
have  property  in  the  state  of  New  York,  to  wit,  an  interest  in 
the  insurance  policy  "  in  question.  No  service  was  made  upon 
Kelly  within  this  state,  and  he  did  not  appear  in  the  action. 
The  insurance  company,  by  its  answer  to  the  supplemental 
complaint,  pleaded  the  pendency  of  the  action  in  the  Iowa 
court ;  that  Kelly  was  a  necessary  party  and  that  the  Supreme 
Court  had  by  its  order  directed  that  he  be  brought  in  as  a 
party  defendant,  and  demanded  judgment  that  the  complaint 
be  dismissed  "  unless  said  S.  G.  Kelly  be  brought  in  so  as  to 
be  bound  by  any  judgment  herein." 

These  facts  appeared  upon  the  trial  of  this  action,  where 
Kelly's  default  was  noted,  and  were  in  substance  found  by  the 
trial  judge,  who  also  found  that  Kelly  had  no  interest  in  the 
policy  "  superior  to  that  of  the  plaintiffs ;  *  *  *  and  that 
the  alleged  assignment  *  *  *  by  the  defendant  Bartlett 
to  said  S.  G.  Kelly,  of  the  date  August  16,  1886,  *  *  * 
was  void,  and  in  no  wise  affected  the  prior  interest  obtained 
by  the  plaintiffs  in  said  policy  on  or  about  the  24th  day  of 
April,  1886." 

Judgment  was  directed  restraining  the  insurance  company 
from  paying  any  money  under  said  policy  to  Bartlett  or  Kelly, 
and  although  there  was  neither  allegation  nor  evidence  of  any 
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proof  of  loss  as  required  by  the  terms  of  the  policy,  the 
defendant  company  was  ordered  "to  pay  to  the  plaintiffs  such 
moneys  as  shall  be  found  to  be  payable  under  and  by  virtue 
of  "  said  policy  of  insurance. 

William  Alien  Butler  for  appellant.  The  defendant  insur- 
ance company  is  entitled  to  be  protected  by  a  valid  judgment 
from  paying  the  loss  under  its  policy  to  both  plaintiffs  and 
Kelly.  (Griffey  v.  N.  Y.  C\  Ins.  Co.,  100  N.  Y.  417.)  The 
plaintiffs  could  not  at  any  time  resort  to  the  collateral  security 
afforded  by  the  policy  by  a  sale.  It  was  a  chose  in  action  and 
unmarketable,  and  the  sole  right  of  the  plaintiffs  was  to  be 
protected  as  to  their  interests  as  pledgees.  (  Wheeler  v.  New- 
bould,  16  N.  Y.  392,  397 ;  100  id.  422.)  Kelly  was  a  neces- 
sary  party.  This  action  was  simply  to  try  the  title  in  equity 
of  the  plaintiffs  to  the  policy  as  a  chose  in  action.  "Where  the 
title  to  a  chose  in  action  is  involved  and  is  sought  to  be  estab- 
lished by  a  suit  in  equity,  all  parties  claiming  an  interest  in  the 
property  must  be  joined.  (Hamilton  Bank  v.  Hoisted,  9  N, 
Y.  Supp.  852,  855;  Story's  Eq.  PI.  §  72;  Mumford  v, 
Sprague,  11  Paige,  438;  Gray  v.  Schenck,  4  N.  Y.  460 
Osterhoudt  v.  Supervisors,  98  id.  239  ;  Marshall  v.  Beverly  < 
5  Wheat.  313 ;  Galusha  v.  F.  C.  N.  Bank,  1  Hun,  573 
Shaver  v.  Brainard,  29  Barb.  25 ;  In  re  Forster,  49  Hun, 
114 ;  N.  I.E.  It.  Co.  v.  M.  C.  R.  R.  Co.,  15  How.  Pr.  233 
246 ;  Smith  v.  Crissey,  13  Abb.  [K  C]  149  ;  Shields  v.  Bar- 
row, 17  How.  Pr.  130;  Mallow  v.  Hinde,  12  Wheat.  198 
Derham  v.  Lee,  87  N.  Y.  599 ;  Turner  v.  Conant,  18  Abb. 
[N.  C]  160;  Jordan  v.  Poillon,  77  N.  Y.  518;  Abbott 
v.  James,  111  id.  676;  Fleming  v.  Bumham^  100  id.  1.) 
Kelly  being  thus  a  necessary  party  to  a  complete  determina- 
tion of  the  controversy  it  was  necessary  that  he  be  brought 
into  the  action.  (Code  Civ.  Pro.  §  452 ;  Grey  v.  Schenck,  4 
N.  Y.  460 ;  Glausha  v.  F.  C.  Bank,  1  Hun,  573 ;  Shields  v. 
Barrow,  17  How.  Pr.  130.)  A  debt  or  chose  in  action  has 
the  situs  of  the  residence  of  its  owner.  (Bates  v.  N.  O.  J.dk 
G.  N.  R.  R.  Co.,  4  Abb.  Pr.  73,  83,  84 ;  WiUet  v.  K  Ins.  Co., 
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10  id.  193;  //  N.  Bank  v.  King,  10  Abb.  [K  C]  346; 
O'Neil  v.  NagU,  19  id.  399 ;  Kirtland  v.  Hotchkiss,  100  U. 
S.  498 ;  Lord  v.  Arnold,  18  Barb.  105.)  The  fact  that  the 
insurance  company  which  is  the  debtor  in  Iowa  has  an  agency 
in  New  York  did  not  confer  jurisdiction  upon  the  court  to 
determine  the  ownership  of  a  debt  claimed  to  be  due  by  the 
insurance  company  to  a  resident  of  Iowa.  {Straus  v.  Glycer- 
ine Co.,  46  Hun,  216 ;  Plympton  v.  Bigelow,  93  N.  Y.  592 ; 
Larkin  v.  Wilson,  106  Mass.  120 ;  Tingley  v.  Bateman,  10 
id.  343,  346;  Gold  v.  H.  It.  R.  Co.,  1  Gray,  424;  Nye  v. 
Liscombe,  21  Pick.  263 ;  Danforth  v.  Penny,  3  Met.  564 ; 
Smith  v.  M.  L.  In*.  Co.,  14  Allen,  336.)  The  courts  of  thie 
state  have  no  jurisdiction  to  determine  the  title  to  a  chose  in 
action  existing  in  favor  of  a  non-resident,  and  which  arose  in 
another  state,  merely  because  the  paper  which  evidences  the 
debt  or  chose  in  action  happens  to  be  here.  {Bryan  v.  U.  P. 
Co.,  112  K  Y.  382;  Buchanan  v.  Hart,  98  id.  560.)  The 
action  is  substantially  an  attempt  by  plaintiffs  to  collect  their 
debt  from  Bartlett  by  attempting  to  attach  the  proceeds  of  a 
policy  due  to  Kelly,  a  non-resident,  from  a  foreign  insurance 
company.  The  court  would  have  no  jurisdiction  of  the  subject- 
matter  of  such  an  attachment  proceeding,  although  the  insur- 
ance policy  is  here.  {Tarns  v.  Way,  13  Penn.  223 ;  Bates  v. 
N.  O.  J.  &  G.  R.  R.  Co.,  4  Abb.  Pr.  73 ;  Moore  v.  Gennett, 
2  Tenn.  Ch.  375.)  The  Supreme  Court  has  no  jurisdiction  of 
the  subject-matter  of  an  action  to  restrain  a  citizen  of  Iowa 
from  suing  on  a  contract  made  there,  and  concerning  property 
there,  unless  he  appears  and  assents  to  the  jurisdiction.  {C.  I. 
Co.  v.  Maclaren,  5  H.  L.  Cas.  441 ;  In  re  Boyse,  L.  R.  [15 
Ch.  Div.]  591 ;  Zove  v.  Baker,  67  Nelson,  103 ;  Brotcn  v. 
Roberts.  19  Wkly.  Rep.  115  ;  5  Ir.  Eq.  540  ;  JI'Kim  v.  Voor- 
hees,  7  Cranch,  279  ;  Diggs  v.  Wo/cott,  4  id.  179 ;  Bicknell  v. 
Field,  8  Paige,  440.)  The  objection  to  the  jurisdiction  was 
well  taken  at  the  trial,  and  in  the  requests  submitted  for  find- 
ings of  fact  and  conclusions  of  law.  {Hewitt  v.  Northrop,  75  ' 
K  Y.  506;  Hovey  v.  Donald,  13  J.  &  S.  606.)  The  point 
that  the  court  had  no  jurisdiction  of  the  subject-matter  of  the 
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action  may  be  raised  for  the  first  time  on  appeal,  though  no 
exception  was  taken.  (Munger  v.  Shannon,  61  N.  Y.  252, 
260,  261 ;  Fiester  v.  Shepard,  92  id.  251 ;  Bors  v.  Preston, 
111  U.  S.  255,  263;  Burk  v.  Ayres,  19  Hun,  24;  Jones  v. 
K  A  N.  Y  T.  Co.,  50  Barb.  194,  208.)  If  it  appears  that 
the  court  below  had  no  jurisdiction  of  the  subject-matter  of 
the  action,  the  appellate  court  will  reverse  the  judgment  on 
its  own  motion,  as  consent  or  omitting  to  object  on  this  ground 
will  not  confer  jurisdiction.  (Robinson  v.  O.  S.  N.  Co.,  112 
N.  Y.  315,  316,  324;  Davidsburgh  v.  K.  L.  I.  Co.,  90  id. 
526 ;  McMalwn  v.  Rauhr,  47  id.  67,  72 ;  Dudley  v.  Mahew, 
3  id.  9,  12 ;  Callahan  v.  Mayor,  66  id.  657 ;  Cameron  v. 
Bodges,  127  IT.  S.  322;  Johnson  v.  Christian,  125  id.  642; 
Fverhart  v.  IluntsviUe,  120  id.  223 ;  Cmrtinental  Ins.  Co.  v. 
Rhoads,  119  id.  237 ;  Peper  v.  Fordyce,  Id.  469.)  The  judg- 
ment being  for  a  cause  of  action  not  stated  in  the  pleadings, 
and  the  finding  and  conclusion  of  law  on  which  it  is  based 
being  duly  excepted  to,  should  be  reversed.  (Romeyn  v. 
Sickles,  108  N.  Y.  562;  TruesdeU  v.  Sarles,  104  id.  167; 
Southwick  v.  F.  N.  Bank,  84  id.  420.)  When  a  complaint  is 
framed  solely  for  equitable  relief  (as  in  this  case),  a  recovery 
on  what  is  substantially  a  legal  cause  of  action  cannot  be  sus- 
tained. (Boek.es  v.  Lansing,  74  N.  Y.  442 ;  Bradley  v.  Ahl* 
rich,  40  id.  504 ;  Wilkinson  v.  F.  N.  Ins.  Co.,  72  id.  499.) 

David  Welch  for  respondents.  The  defendant  Bartlett  had 
the  legal  right  to  transfer  the  policy,  and  the  plaintiffs  could  hold 
the  same  under  the  transfer  without  contravening  the  conditions 
of  the  policy,  or  invalidating  the  interest  of  the  assured  therein. 
(Hitchcock  V.  N.  W.  Ins.  Co.,  26  N.  Y.  68 ;  Griffey  v.  N.  Y.  C. 
Ins.  Co.,  100  id.  417 ;  Darroio  v.  F  F  Society,  11 6  id.  544 ;  Shear- 
manv.  N.  Ins.  Co.,  2  Sweeny,  420  ;  Fernanda  v.  G.  W.  Ins.  Co., 
3  Robt.  458 ;  17  N.  Y.  615  ;  2  Hall.  372  ;  2  Duer,  §§  40,  64,  65, 
€>6;  Ellis  v.  Kreutzman,  27  Mo.  311;  1  Phillips  on  Ins. 
§  879  ;  Wood  on  Ins.  §  339 ;  Lazarus  v.  C.  Ins.  Co.,  5  Pick. 
80;  Arnold  on  Ins.  1249;  Smith  v.  S.  V.  M.  Ins.  Co.,  1 
Hill,  508 ;  Ferree  v.  O.  F  c5  L.  Ins.  Co.,  67  Penn.  373.) 
Sickels— Vol.  LXXXII.         58 
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The  following  cases  apply  the  equitable  right  in  the  plaintiffs 
to  the  interest  in  the  policy,  by  reason  of  an  oral  understand- 
ing made  prior  to  a  loss  by  and  between  the  parties.  (Greene 
v.  R.  F.  Ins.  Co.,  84  K  Y.  572 ;  Hooker  v.  E.  Bank,  30  id. 
83;  Bedell  v.  Carll,  33  id.  581;  Doremus  v.  Williams,  4 
Hun,  458 ;  Mack  v.  Mack,  3  id.  323 ;  Griffey  v.  N.  Y.  C. 
Ins.  Co.,  100  N.  Y.  417.)  A  policy  of  insurance  taken  out  by 
warehouse  keepers  or  consignees  against  loss  or  damage  by 
fire  on  merchandise  their  own,  or  held  by  them  in  trust,  or  in 
which  they  have  an  interest  or  liability,  etc.,  covers  the  mer- 
chandise itself,  and  not  merely  the  interest  or  claim  of  the  con- 
signee. If  the  merchandise  be  destroyed  by  fire,  the  assured 
may  recover  its  entire  value  as  trustee  for  the  owner,  (H 
Ins.  Co.  v.  B.  W.  Co.,  93  U.  S.  527 ;  Richmond  v.  JV.  F  Ins. 
Co.,  79  N.  Y.  235.)  The  defendant  is  precluded  from  claim- 
ing the  non-jurisdiction  of  the  Supreme  Court  over  the  person 
of  the  defendant  Kelly.  {Hewitt  v.  Northruj>,  75  N.  Y.  506 . 
Hovey  v.  Donald,  13  J.  &  S.  606.)  The  defendants  have 
erred  in  not  pleading  non-jurisdiction.  Nothing  is  said  in 
eitlier  of  their  answers  as  to  it  The  proper  mode  of  raising  the 
question  is  by  answer.  (  Wertheimer  v.  Page,  10  Wkly.  Dig. 
26;  Moore  v.  Wayne,  55  Mich.  84;  Pennoyer  v.  Neff,  95 
U.  S.  714.)  The  court,  at  trial  term,  made  no  error  in  the 
judgment  rendered.  (Iliem  v.  Mills,  13  Ves.  119 ;  1  Hoft 
Ch.  49,  50 ;  Code  Civ.  Pro.  §  1207 ;  Stevens  v.  Mayor,  etc., 
84  N.  Y.  296.)  The  testimony  shows  that  the  policy  was  not 
assigned,  but  hypothecated  to  plaintiffs  for  a  loan,  and  the 
decisions  show,  as  we  maintain,  that  that  does  not  avoid  the 
policy,  neither  does  the  failure  of  Bartlett  to  state  his  interest 
in  the  property  insured.  (Richmond  v.  N.  Ins.  Co.,  79  N. 
Y  235.) 

Vann,  J.  Upon  the  argument  of  this  appeal  the  learned 
counsel  for  the  plaintiff,  with  great  fairness,  admitted  that  the 
Supreme  Court  never  acquired  jurisdiction  over  Kelly,  the 
alleged  assignee  of  the  insurance  policy  that  is  the  subject  of 
this  action.     The  main  question  left  for  decision  is  whether 
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Kelly  was  a  necessary  party,  as  the  defendant  company  alleged 
in  its  answers  and  urged  upon  the  trial.  It  is  not  claimed  that 
he  should  have  been  joined  as  a  plaintiff,  but  his  presence  as  a 
defendant  is  insisted  upon  as  essential  to  "  the  complete  deter- 
mination or  settlement "  of  the  questions  involved.  The  Code 
of  Civil  Procedure  provides  that  "  the  court  may  determine 
the  controversy,  as  between  the  parties  before  it,  where  it  can 
do  so  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights ;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties, 
the  court  must  direct  them  to  be  brought  in."  (Code  Civ.  Pro. 
§  452.)  While  the  statute  does  not  in  terms  prohibit  the  court 
from  determining  the  controversy,  unless  all  the  necessary 
parties  are  brought  in,  that  is  impliedly  commanded  and  is  the 
established  practice  in  all  equitable  actions.  (Peyser  v.  Wendtr 
87  N.  Y.  322 ;  Sherman  v.  Pariah,  53  id.  483  ;  Webster  v. 
Bond,  9  Hun,  437 ;  Shaver  v.  Brainard,  29  Barb.  25 ;  Sturte- 
vant  v.  Caldwell,  4  Bosw.  628 ;  Van  Epps  v.  Van  Deusen,  4 
Paige,  64.) 

It  is  not  enough  for  the  court  to  direct  that  the  necessary 
parties  be  brought  in,  but  it  should  refuse  to  proceed  to  a 
determination  of  the  controversy,  so  as  to  affect  their  rights 
until  they  are  in  fact  brought  in.  (Peyser  v.  Wendt,  supra  / 
Sherman  v.  Parish,  supra  /  Powell  v.  Finch,  5  Duer,  666.) 

The  plaintiffs  did  not  appeal  from  the  order  of  the  court 
requiring  Kelly  to  be  brought  in  and  as  long  as  it  remained  in 
force  it  was  an  adjudication,  establishing  as  the  practice,  if  not 
the  law,  of  the  case  that  Kelly  was  a  necessary  party.  (Riggs 
v.  PurseU,  74  N.  Y.  370.) 

Moreover,  the  object  of  this  action  was  to  establish  the 
equitable  title  of  the  plaintiffs  to  the  policy  and  to  prevent  the 
company  from  paying  the  proceeds  to  anyone  except  themselves. 
The  proceeds,  however,  were  also  claimed  by  Kelly,  who  not  only 
held  the  legal  title  to  the  policy,  but  had  actually  commenced 
an  action  upon  it  against  the  company  in  another  6tate. 
Clearly,  the  company  should  not  be  required  to  pay  the  entire 
amount  of  the  policy  both  to  the  plaintiffs  and  to  Kelly,  or, 
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without  fault  on  its  part,  to  be  placed  in  a  position  where  it 
would  run  any  reasonable  risk  of  being  compelled  to  make  a 
double  payment.  But,  how  is  such  a  result  to  be  prevented 
when  an  action  at  law,  brought  by  the  legal  owner  to  compel 
the  company  to  pay  the  amount  of  the  policy  to  him,  is  pend- 
ing in  one  state,  and  an  action  in  equity  by  the  equitable  owner 
to  prevent  such  payment,  is  pending  in  another  state,  unless 
all  interested  persons  are  parties  to  the  latter?  Could  the 
court  of  equity  safely  proceed  to  judgment  against  the  com- 
pany, unless  the  legal  owner  was  before  it  as  a  party  ?  If  it 
should  enjoin  the  company  from  making  payment  to  anyone 
except  the  equitable  owner,  it  could  not  prevent  the  legal 
owner  from  prosecuting  his  action  to  collection  in  the  other 
jurisdiction.  It  could  not  enjoin  a  person  over  whom  it  had 
no  jurisdiction,  nor  make  any  decree  affecting  his  rights. 

The  general  rule  in  equity  requires  that  all  persons  inter- 
ested in  the  subject  of  the  action  should  be  made  parties,  in 
order  to  prevent  a  multiplicity  of  suits  and  secure  a  final 
determination  of  their  rights.  (Osterhovdt  v.  Supervisors,  98 
N.  Y.  239  ;  Derhani  v.  Lee,  87  id.  599.) 

There  is  an  essential  difference  between  the  practice  at  law 
and  in  equity  in  determining  who  are  proper  and  necessary 
parties.  Story,  in  his  work  on  Equity  Pleadings  (§  72),  says 
that  two  general  principles  control  courts  of  equity  in  this 
respect :  1.  That  the  rights  of  no  man  shall  be  finally  decided 
unless  he  himself  is  present,  or  at  least  has  had  a  full  oppor- 
tunity to  appear  and  vindicate  his  rights ;  2.  That  when  a 
decision  is  made  upon  any  particular  subject-matter,  the  rights 
of  all  persons  whose  interests  are  immediately  connected  with 
that  decision  and  affected  by  it,  shall  be  provided  for  as  far  as 
they  reasonably  may  be.  The  learned  author  adds :  "  It  is  the 
constant  aim  of  courts  of  equity  to  do  complete  justice  by 
deciding  upon  and  settling  the  rights  of  all  persons  interested 
in  the  subject-matter  of  the  6uit,  so  that  the  performance  of 
the  decree  of  the  court  may  be  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  also,  that  future  litigation  may  be 
prevented."     As  Lord  IIardwicke  once  said,  all  persons  ought 
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to  be  made  parties  who  are  necessary  to  make  the  determina- 
tion complete  and  to  quiet  the  question.  (Poore  v.  Clark,  2 
Atk.  515.)  Not  only  all  persons  whose  rights  may  be  affected 
by  the  judgment  should  be  brought  into  court,  but  all  whose 
presence  is  essential  to  the  protection  of  any  party  to  the 
action.  {Gray  v.  Schenck,  4  N.  Y.  460 ;  Rv&seU  v.  ClarJcy 
7  Cranch,  69,  98 ;  Picquet  v.  Swan,  5  Mason,  561 ;  Fell  v. 
Brown,  2  Brown's  Ch.  218.) 

The  burden  is  on  the  plaintiff  to  secure  the  presence  of  all 
such  persons,  and  it  is  his  misfortune  if  he  is  unable  to  do  so. 

When  there  are  conflicting  claimants  to  the  6ame  obligation, 
each  insisting  upon  it  as  exclusively  his  own,  all  should  be 
made  parties  before  the  question  of  title  is  determined  by  a 
court  of  equity  in  favor  of  either  against  the  one  from  whom 
the  obligation  is  due.  Otherwise  payment  or  performance  may 
be  exacted  as  many  times  as  there  are  separate  claimants.  It 
follows  that  the  title  to  a  chose  in  action,  such  as  the  policy  in 
question,  cannot  be  settled  unless  all  those  who  claim  any 
interest  therein,  whether  legal  or  equitable,  are  joined  as  parties, 
plaintiff  or  defendant  As  it  is  conceded  that  Kelly,  although 
nominally,  is  not  really  a  party  to  the  action,  he  has  not  had 
his  day  in  court  and  the  decree  in  favor  of  the  plaintiff,  being 
void  as  to  him  on  that  account,  is  powerless  to  affect  his  rights 
or  to  afford  protection  to  the  defendant  company  in  obeying 
its  command.  The  absence  of  jurisdiction  over  a  party  is  the 
absence  of  power  to  render  judgment  against  that  party. 
While  the  court  assumed  to  pronounce  judgment  against  Kelly 
and  to  restrain  him  from  receiving  the  money  due  upon  the 
policy  and  from  suing  for  its  recovery,  its  action  in  that  regard 
was  coram  nonjudice  and  void  as  to  him.  It  could  not  exer- 
cise judicial  power  over  one  who  was  not  subject  to  its  juris- 
diction, nor  compel  him  to  obey  a  decree  that  was  rendered 
without  due  process  of  law.  While  its  command  to  the  com- 
pany not  to  pay  Kelly  could  be  enforced  by  punishment  for 
disobedience,  its  command  to  Kelly  not  to  sue  the  company 
could  not  be  enforced  by  punishment  or  otherwise,  because  it 
was  made  without  authority.     Hence  Kelly  could  compel  the 


462  Mahb  et  al.  v.  N.  U.  F.  Ins.  Society.  [Oct., 

Opinion  of  the  Court,  per  Vank,  J. 

company  to  do  what  the  judgment  prohibited  it  from  doing. 
Aside  from  the  question  of  power  to  proceed  without  jurisdic- 
tion over  Kelly,  such  a  judgment  is  unreasonable  and  hence 
inequitable.  A  court  of  equity  should  not  restrain  a  party 
from  doing  an  act,  when  it  has  no  power  to  protect  that  party 
from  being  compelled  by  another  court  of  competent  jurisdic- 
tion to  do  the  act  thus  prohibited.  A  forcible  illustration  of 
this  appears  in  a  case  recently  reported,  which  lacks  no  element 
of  complete  analogy,  as  it  was  the  judgment  of  the  court  of 
last  resort  in  Iowa  in  the  action  brought  by  Kelly  against  the 
defendant  company  and  set  forth  in  its  answer  in  this  action. 
{Kelly  v.  Norwich  Union  Fire  Ins.  Co.,  47  N.  W.  Kep.  986 ; 
79  Iowa  R  452.) 

While  the  judgment  in  that  case  is  not  before  us  as  evi- 
dence, the  reported  decision  therein  is  just  as  valuable  to  illus- 
trate what  might  reasonably  be  expected  to  take  place,  as  if  it 
were  officially  known  to  us  as  a  record  of  what  had  taken 
place.  That  learned  court,  in  affirming  a  recovery  by  Kelly 
upon  the  policy  in  question  for  its  whole  amount,  said :  "  The 
record  of  the  New  York  court  was  rightly  rejected  for  the 
reason  that,  as  against  Kelly,  the  party  claiming  in  this  case  to 
hold  the  policy  and  all  rights  under  it,  the  decree  and  pro- 
ceeding are  void  for  the  reason  that  he  was  not  served  with 
process  subjecting  him  to  the  jurisdiction  of  the  New  York 
court.  Kelly  was  served  with  process  in  this  state  and  did  not 
appear  in  the  case.  The  New  York  court  failed  to  acquire 
jurisdiction  of  his  person  by  service  of  process  in  this  state. 
The  judgment,  therefore,  as  to  him  is  void." 

We  regard  the  case  cited  as  a  practical  demonstration  that 
Kelly  is  a  necessary  party  to  this  action  and  that  a  court  of 
equity  should  not  have  proceeded  to  judgment  against  the 
company  without  first  acquiring  jurisdiction  over  him.  If 
this  were  an  action  at  law  brought  by  the  plaintiffs  to  recover 
upon  the  policy,  a  different  question  would  be  presented, 
involving  a  conflict  between  the  courts  of  New  York  and  Iowa. 
As  it  is  an  action  in  equity,  however,  it  is  not  necessary  for  us 
to  now  consider  that  subject. 
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Having  in  view  our  form  of  government,  the  comity  due 
from  the  courts  of  one  state  to  those  of  another  and  the  neces- 
sity for  freedom  of  commercial  transactions  between  citizens 
of  different  states,  such  questions  should  not  be  hastily  enter- 
tained, but  should  be  avoided  when  the  rights  of  parties  can 
be  satisfactorily  determined  upon  other  grounds.  (Story  on 
Conflict  of  Laws,  §  9.) 

"We  think  that  further  argument  is  not  required  to  show  that 
Kelly  was  a  necessary  party  to  this  action  and  that  the  trial 
<50urt  erred  in  rendering  the  judgment  appealed  from  without 
first  acquiring  jurisdiction  over  him. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  event 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Petition  of  Hubert  O.  Thompson, 
Commissioner,  etc. 

Under  the  provision  of  the  act  in  relation  to  the  water  supply  of  the  city 
of  New  York  (§  8,  chap.  445,  Laws  of  1877),  which  permits  an  appeal  to 
be  taken  from  the  General  Term  to  this  court,  by  a  claimant  for  dam- 
ages for  land  appropriated  under  the  act,  such  appeal  does  not  bring  up 
for  revision  any  question  of  fact  arising  upon  conflicting  evidence,  and 
this  court  has  no  Jurisdiction  to  reverse  the  decision  of  the  General  Term 
unless  some  error  of  law  be  found  in  the  proceedings. 

In  proceedings  under  said  act,  as  amended  in  1883  (Chap.  490,  Laws  of 
1888),  to  assess  damages  caused  by  the  diversion  of  the  water  of  a  river 
from  certain  lands,  the  owner  offered  evidence  of  the  amount  paid  by 
the  petitioner  for  water-rights  appurtenant  to  land  near  claimants  on  the 
same  river;  this  was  rejected.    Held,  no  error. 

Where  the  award  of  damages  in  such  a  case  is  a  gross  sum,  it  cannot  be 
assumed  by  this  court  that  the  commission  failed  to  take  into  consider- 
ation any  specified  item  of  damages,  especially  where  there  is  conflicting 
evidence  in  regard  thereto. 

(Argued  June  11,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court   in   the  second  judicial   department,   made  May  13, 
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1889,  which  affirmed  an  order  of  Special  Term  confirming  the 
award  of  commissioners  appointed  under  the  act  chapter  445, 
Laws  of  1877,  as  amended  by  chapter  490,  Laws  of  1883,  to 
assess  the  damages  caused  by  the  diversion  of  the  water  of  the 
Bronx  river  from  certain  lands  of  Charles  Butler. 
The  facte,  so  far  as  material,  appear  in  the  opinion. 

William  Allen  Butler  for  appellant  The  commission 
excluded  from  the  award  every  element  and  writing 
relating  to  the  taking  and  destruction  of  the  water- 
power;  this  was  error.  (C.  B.  Co.  v.  Paige,  83  N. 
Y.  178 ;  Clinton  v.  Meyers,  46  id.  511 ;  3  Kent's  Comm. 
439 ;  Thompson  v.  Crocker,  9  Pick.  58 ;  Pitts  v.  Lancaster 
MiU  Co.,  13  Mete.  156;  Cooper  v.  Hill,  5  Ohio  St.  320; 
Palmer  v.  Mulligan,  3  Caines,  307,  314;  Piatt  v.  Johnson, 
15  Johns.  213;  Van  Hoesen  v.  Coventry,  10  Barb.  518; 
Thomas  v.  Brachney,  17  id.  654 ;  Prentice  v.  Geiger,  74 
N.  Y.  341;  Buddington  v.  Bradley,  10  Conn.  213;  Wads- 
worth  v.  TiUotson,  15  id.  366;  Pillsbury  v.  Moore,  44  Me. 
154;  Towmend  v.  McDonald,  13  K  Y  391;  Haight  v. 
Price,  21  id.  241 ;  C  B.  Co.  v.  Paige,  83  id.  178 ;  F  P.  B. 
Co.  v.  Smith,  30  id.  44 ;  Johnson  v.  Jordan,  2  Met.  239 ; 
Whitney  v.  W.  C.  Mills,  24  N.  E.  Eep.  774 ;  Groat  v.  MoaJc, 
94  N.  Y.  115.)  The  commission  erred  in  refusing  to  take 
into  account  all  the  beneficial  purposes  for  which  the  claim- 
ant's property  was  available,  and  in  not  estimating  and  award- 
ing proper  compensation  for  taking  and  destroying  the  water- 
power  as  an  existing  property,  capable  of  use  for  all  beneficial 
purposes  for  which,  as  a  water-power,  it  was  applicable.  {In 
re  Furman,  17  Wend.  649  ;  Trustees,  etc.,  v.  Denneti,  2  Hun, 
669 ;  IlasUm  v.  G.  <&  S.  W.  R.  Ii.  Co.,  64  111.  353 ;  Queen 
v.  Brown,  L.  E.  [2  Q.  B.]  630 ;  In  re  N.  T.  C.  dk  II.  P.  R. 
R.  Co.,  6  Hun,  149 ;  Henderson  v.  2T.  Y.  C.  &  B.  R.  R.  R. 
Co.,  78  N.  Y.  423.)  The  commission  erred  in  excluding  the 
evidence  oifered  by  the  claimant  as  to  the  actual  value  and 
rental  value  and  the  price  paid  by  the  city  for  the  water-power 
in  the  Bronx  river  on  premises  immediately  adjoining  the 
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claimant.  (In  re  HT.  Y  C.  &  II.  R.  R.  R.  Co.,  15 
Hun,  63 ;  In  re  N.  Y,  L.  i&  W.  R.  R.  Co.  v.  Arnot, 
27  id.  151 ;  Gardner  v.  Brooldine,  127  Mass.  358 ;  C  &  B. 
P.  Co.  v.  Chicago,  111  111.  651 ;  C.  R.  R.  Co.  v.  Greeley,  23 
K  H.  242;  Washburn  v.  M.  cfe  L.  W.  R.  R.  Co.,  59  Wis. 
364 ;  In  re  N.  Y.,  L.  <&  W.  R.  R.  Co.,  33  Hun,  639.) 

Arthur  H.  Hasten  for  respondent.  On  the  present  appeal 
the  court  will  not  determine  any  question  arising  on  conflict- 
ing evidence.  (In  re  Thompson,  121  N".  Y.  277.)  The  ques- 
tion as  to  whether  or  not  the  appellant  received  sufficient 
allowance  for  undeveloped  water-power  is  entirely  one  of  fact 
arising  on  conflicting  evidence.  (In  re  Campbell,  1  N.  Y.  S. 
E.  768 ;  104  K  Y.  658  ;  T.  &  B.  R.  R.  Co.  v.  Lee,  13  Barb. 
171;  In  re  William  St.,  19  Wend.  678;  Haslan  v.  G.  &  8. 
R.  R.  Co.,  64  111.  353 ;  Tollman  v.  M.  E  R.  R.  Co.,  121  N. 
Y.  119 ;  S.  A.  R.  R.  Co.  v.  M.  E.  R.  R.  Co.,  56  Hun,  185; 
In  re  N.  Y,  L.  A  W.  R.  R.  Co.,  33  Hun,  639 ;  N.  Y,  L.  & 
W.  R.  R.  Co.  v.  Arnot,  27  id.  151 ;  31.  R.  Co.  v.  Wawen,  6 
Mont.  276,  279  ;  L.  R.  Co.  v.  Ryan,  8  So.  Kep.  174 ;  K.  C. 
R.  Co.  v.  Splitlog,  25  Pac.  Rep.  202 ;  AUoway  v.  Nashville, 
88  Tenn.  512 ;  C.  R.  R.  Co.  v.  Morre,  124  111.  334 ;  Laflin  v. 
C.  R.  R.  Co.,  33  Fed.  Rep.  420.)  It  was  not  error  on  the 
part  of  the  commission  to  reject  evidence  of  what  the  city  had 
paid  for  certain  water-rights  appurtenant  to  a  neighboring 
parcel.  (Huntingdon  v.  Attrill,  118  N.  Y.  365 ;  Gonge  v. 
Roberts,  53  id.  619  ;  BlancTiard  v.  JV.  Y  &  Co.,  59  id.  292  ; 
Mark  v.  G.  Ins.  Co.,  14  Wkly.  Dig.  338 ;  E.  P.  R.  R.  Co.  v. 
Iliester,  40  Penn.  53 ;  K  C.  R.  Co.  v.  SpliUog,  25  Pac.  Rep. 
202;  P.  R.  R.  Co.  v.  Zeimer,  124  Penn.  St.  571;  S.  A.  R. 
R.  Co.  v.  M.  E  R.  R.  Co.,  56  Hun,  187;  C.  P.  A.  Co.  v. 
Brown,  5  J.  &  S.  433 ;  Chandler  v.  Jamaica,  122  Mass.  306  ; 
Patch  v.  Boston,  146  id.  57 ;  People  v.  McCarthy,  102  K  Y, 
630.) 

Pakker  J.     This  proceeding  was  brought  pursuant  to  the 
powers  conferred  on  the  commissioner  of  public  works  of  the 
city  of  New  York,  by  chapter  445  of  the  Laws  of  1877,  and 
Sickels— Vol.  LXXXII.        59 
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the  various  acts  amendatory  thereof,  to  acquire  the  right  to 
divert,  and  keep  diverted  from  the  Bronx  River,  all  the  water 
of  the  river  north  of,  and  above  the  dam  at  Kensico. 

The  commissioners  awarded  to  the  claimant,  who  was  the 
owner  of  a  large  and  valuable  farm  through  which  the  river 
ran,  damages  in  the  sum  of  $7,270. 

From  the  order  confirming  such  report  and  award,  succes- 
sive appeals  have  been  taken  by  the  claimant  to  this  court,  the 
latter  appeal  being  especially  authorized  by  the  act  of  1877. 

But  the  fact  that  an  appeal  to  this  court  is  permitted,  does 
not  bring  up  for  review  a  question  of  fact  arising  upon  con- 
flicting evidence,  and  this  court  has  no  jurisdiction  to  review 
the  decision  of  the  General  Term,  unless  error  of  law  in  the 
proceedings  be  found.     (Matter  of  Thompson,  121  N.  Y.  277.) 

That  case  had  its  origin  in  proceedings  taken  under  chapter 
490,  of  the  Laws  of  1883,  but  the  provision  permitting  an 
appeal  to  the  Court  of  Appeals,  is  the  same  as  in  the  act 
authorizing  the  proceedings  before  us,  and  the  decision  cited 
is,  therefore,  applicable  and  controlling. 

Unless  then  some  error  of  law  requires  a  reversal,  the  decis- 
ion of  the  General  Term  must  stand. 

The  only  exception  to  which  our  attention  is  called,  relates 
to  an  effort,  on  the  part  of  the  owner,  to  prove  what  had  been 
paid  by  the  petitioner  for  water  rights  appurtenant  to  a 
neighboring  parcel,  on  the  same  river.  At  folio  7467  the 
counsel  for  the  owner  offered  to  prove  that  the  city  of  New 
York  purchased  from  Robert  White,  the  right  to  divert  the 
waters  from  one-half  of  the  water-shed  of  the  Bronx  river, 
and  paying  him  the  sum  of  $21,991.66,  for  such  rights,  and 
his  privileges  in  connection  with  a  certain  mill,  upon  what  is 
known  as  the  Powder  Mill  property  at  Scarsdale.  The  com- 
mission declined  to  rule  on  the  offer,  at  the  same  time,  by  its 
chairman,  saying  in  effect,  that  a  ruling  would  be  made  as 
the  evidence  should  be  presented.  In  that  connection  no 
other  evidence  was  offered,  and  the  exception  then  taken  is  of 
course  not  available.  But  in  view  of  the  stipulation  making 
the  evidence  as  to  all  parcels,  applicable  to  any  other,  it  is 
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claimed  that  this  appellant  is  entitled  to  the  benefit  of  any 
exception  taken  to  the  rejection  of  evidence  bearing  on  the 
question  of  the  value  of  his  water-power.  We  shall  assume 
without  deciding  that  this  ckim  is  well  founded. 

Robert  White  was  vested  in  fee  with  the  riparian  ownership 
in  such  premises  at  the  time  of  the  commencement  of  the  pro- 
ceedings to  acquire  title  by  the  city.  Pending  the  proceedings 
he  died.  Subsequently,  pursuant  to  an  agreement  with  his 
heirs,  a  conveyance  was  made  to  the  city. 

Respecting  the  manner  in  which  the  proof  was  sought  to 
be  made,  the  owner  offered  in  evidence  the  deed,  which 
expressed  a  consideration.  But  for  the  purpose  of  proving 
the  price  paid,  it  was  not  competent.  {People  ex  rel.  v. 
McCarthy,  102  N.  Y.  630.) 

One  or  more  witnesses  were  asked  to  state  the  sum  paid,  and 
as  the  objection  went  solely  to  the  competency  of  the  evidence 
for  any  purpose,  it  must  be  assumed  that  the  witnesses  were 
competent  to  answer  the  question. 

And  the  question  then  is,  was  the  rejection  of  the  evidence 
as  to  the  amount  paid  by  the  city  for  the  White  water-power 
error  for  which  a  reversal  should  be  had. 

This  question  has  been  presented  to  the  courts  of  last  resort 
in  several  of  the  states,  but  not  with  the  same  result. 

In  Massachusetts,  New  Hampshire,  Illinois,  Iowa  and  Wis- 
consin, it  is  held  that  actual  sales  of  other  similar  land  in 
the  vicinity,  made  near  the  time  at  which  the  value  of  the 
land  taken  is  to  be  determined,  are  admissible  as  evidence 
for  the  purpose  of  arriving  at  the  amount  of  compensation. 
{Gardner  v.  Brookline,  127  Mass.  358  ;  CulberUon  &  Blair 
Packing  &  Prov.  Co.  v.  City  of  Chicago,  111  Illinois,  651 ; 
Town  of  Cherokee  v.  8.  C.  cfe  /.  F.  Town  Lot  &  Land  Co., 
52  Iowa,  279  ;  Concord  B.  B.  Co.  v.  Creely,  23  K  II.  242; 
Washburn  v.  Milwaukee  &  Lake  Winnebago  B.  B.  Co.,  59 
Wis.  364.) 

While  in  some  of  the  other  jurisdictions,  notably  Pennsyl- 
vania, New  Jersey,  Georgia  and  California,  it  is  held  that  sales 
of  similar  property  are  not  admissible  for  the  purpose  of  prov- 
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ing  the  value  of  property  about  to  be  taken.  {East  Pa.  R.  R. 
Co.  v.  Iliester,  40  Pa.  St.  53;  P.  dk  N.  Y.  R.  R.  Co.  v. 
Bunnell,  81  id.  414;  Pa.  8.  V.  R.  R.  Co.  v.  Ziemer,  124 
id.  560 ;  Montclair  R.  Co.  v.  Benson,  36  N.  J.  L.  557 ;  C  P. 
R.  R.  Co.  v.  Pearson,  35  Cal.  247-262;  SeVma  R.  <&  I).  R. 
R.  Co.  v.  Keith,  53  Ga.  178.) 

The  reasons  assigned  for  the  conclusions  reached  in  the 
cases  last  cited  are  in  the  main.  That  ithe  test  in  legal  pro- 
ceedings is,  what  is  the  present  market  value  of  the  property 
which  is  the  subject  of  controversy  ?  It  may  be  shown  by  the 
testimony  of  competent  witnesses,  and  on  cross-examination, 
for  the  purpose  of  testing  their  knowledge  respecting  the 
market  value  of  land  in  that  vicinity,  they  may  be  asked  to 
name  such  sales  of  property,  and  the  prices  paid  therefor,  a* 
have  come  to  their  attention.  But  a  party  may  not  establish 
the  value  of  his  land  by  showing  what  was  paid  for  another 
parcel  similarly  situated,  because  it  operates  to  give  to  the 
agreement  of  the  grantor  and  grantee  the  effect  of  evidence 
by  them,  that  the  consideration  for  the  conveyance  was  the 
market  value,  without  giving  to  the  opposite  party  the  benefit 
of  cross-examination  to  show  that  one  or  both  were  mistaken. 
If  some  evidence  of  value,  then  prima  facie  a  case  may  be 
made  out  so  far  as  the  question  of  damages  is  concerned  by 
proof  of  a  single  sale,  and  thus  the  agreement  of  the  parties, 
which  may  have  been  the  result  of  necessity  or  caprice,  would 
be  evidence  of  the  market  value  of  land  similarly  situated 
and  become  a  standard  by  which  to  measure  the  value  of  land 
in  controversy.  This  would  lead  to  an  attempt  by  the  oppos- 
ing party  to  show,  first,  the  dissimilarity  of  the  two  parcels  of 
land ;  and,  second,  the  circumstances  surrounding  the  parties 
which  induced  the  conveyance.  Such  as  a  sale  by  one  in 
danger  of  insolvency,  in  order  to  realize  money  to  support  his 
business,  or  a  sale  in  any  other  emergency  which  forbids  a 
grantor  to  wait  a  reasonable  time  for  the  public  to  be  informed 
of  the  fact  that  his  property  is  in  the  market.  Or,  on  the 
other  hand,  that  the  price  paid  was  excessive  and  occasioned 
by  the  fact  that  the  grantee  was  not  a  resident  of  the  locality, 
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nor  acquainted  with  real  values,  and  was  thus  readily  induced 
to  pay  a  sum  far  exceeding  the  market  value. 

Thus  each  transaction  in  real  estate  claimed  to  be  similarly 
situated  might  present  two  side  issues  which  could  be  made 
the  subject  of  as  vigorous  contention  as  the  main  issue,  and  if 
the  transactions  were  numerous  it  would  result  in  unduly  pro- 
longing the  trial  and  unnecessarily  confusing  the  issues,  with 
the  added  disadvantage  of  rendering  preparation  for  trial 
difficulty 

Our  attention  has  not  been  called  to  a  case  in  this  court 
where  the  question  has  been  passed  upon  in  the  manner  here 
presented,  but  there  are  a  number  of  decisions  indicating  the 
tendency  of  the  court  to  be  against  proving  value  by  evidence 
of  the  selling  price  of  similar  property. 

In  Huntington  v.  Attrill  (118  N.  Y.  305)  the  defendants 
attempted  to  prove  the  value  of  certain  seaside  property  by 
showing  the  value  of  other  property  of  the  same  general 
character  situated  in  different  places,  and  Judge  Bradley, 
speaking  for  the  court,  said :  "  It  may  be  that  such  evidence 
would  have  furnished  some  guide  for  estimate  of  the  value  of 
the  property,  but  might  not.  Such  evidence  would  present 
collateral  issues  which  might,  and  very  likely  would,  involve 
a  variety  of  considerations  having  relation  to  similarity  or  dif- 
ference, and  to  advantages  and  disadvantages  of  the  different 
properties  in  numerous  respects  as  compared  with  that  in 
question.  It  is  quite  well  settled  that  evidence  of  that  charac- 
ter is  not  admissible  upon  the  question  of  the  value  of  prop- 
erty in  controversy." 

The  question  was  not  necessarily  before  the  court  in  People  ex 
rel.  v.  McCarthy  (102  N.  Y.  630-638),  but  Chief  Judge  Eugeb, 
referring  to  the  question  whether  the  price  paid  on  sales  of 
real  estate  between  individuals  is  admissible  as  evidence  of 
value,  said :  "  We  think  it  quite  clear,  however,  that  such 
price  is  not  in  any  view  competent  evidence  of  value." 

In  Blanchard  v.  N.  J.  Steamboat  Co.  (59  K  Y.  292),  the 
defendant  attempted  to  show  the  value  of  a  sunken  steamboat 
by  proving  the  value  of  other  steamboats  with  which  she 
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could  be  compared,  and  it  was  held  that  the  evidence  was  not 
competent 

In  Lcmgdon  v.  The  Mayor,  etc.,  (59  Hun,  434),  the  objection 
was  that  other  evidence  should  be  produced  to  establish  the 
fact  sought  to  be  proven  (page  439),  so  that  the  question  of  the 
relevancy  of  the  evidence  was  not  before  the  court.  We  are 
of  the  opinion  that  the  value  of  property  which  depends  upon 
the  presence  or  absence  of  inherent  qualities  not  necessarily 
present  or  absent  in  other  and  similar  property  cannot  be 
proved  by  showing  the  price  paid  for  such  other  and  similar 
property. 

The  value  of  property  having  a  recognized  market  value 
such  as  number  one  wheat  and  corn,  may  of  course  be  proven 
by  showing  the  market  prices,  but  the  value  of  property  which 
is  dependent  upon  locality,  adaptability  for  a  particular  use,  as 
well  as  the  use  made  of  property  immediately  adjoining,  may 
not  be  shown  by  evidence  of  the  price  paid  for  similar  property. 

Even  under  the  Massachussetts  rule,  a  reversal  would  not 
be  justified  because  of  the  extent  of  the  discretion  vested  in 
the  judge  or  officer  presiding  at  the  trial  to  determine  whether 
such  evidence  is  admissible,  depending  of  course  on  various 
elements  such  as  the  nearness  or  remoteness  of  the  time  of 
sale ;  whether  the  premises  are  far  separated ;  the  condition  of 
the  property  about  the  parcel  sold  and  the  use  made  of  it, 
which  may  have  operated  to  enhance  or  diminish  its  selling 
value ;  the  similarity  of  the  property,  not  only  as  to  descrip- 
tion, but  as  to  its  availability  for  use.  (Chandler  v.  Jamaica 
Pond  Aqueduct  Co.,  122  Mass.  305  ;  Gardner  v.  Brooldine, 
127  id.  358-363,  and  cases  cited.) 

In  point  of  time  the  White  sale  was  a  year  and  one-half 
prior  to  the  date  when  the  offer  was  made  to  prove  it 
.  The  White  water-power  was  in  actual  use  in  the  operation 
of  a  mill,  while  the  water-power  of  Mr.  Butler  had  not  been 
utilized  in  any  degree  whatever.  True,  as  much  water  will 
be  diverted  from  the  Butler  property  as  the  White  property, 
but  it  does  not  follow  that  the  respective  water-powers  are  of 
equal  value. 
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The  value  of  a  water-power  depends  on  its  availability  for 
use.  And  as  a  matter  of  common  observation,  that  at  certain 
points  along  a  stream  the  water-power  can  be  more  readily  and 
cheaply  made  available  for  industrial  purposes  than  at  others. 

So,  if  appellant's  contention  as  to  the  admissibility  of  evi- 
dence of  that  character  could  be  allowed,  we  should  necessarily 
reach  the  conclusioa  that  the  nature  of  the  evidence  offered 
as  to  similarity,  was  not  of  such  a  character  as  to  authorize  a 
court  to  hold,  as  matter  of  law,  that  the  commission  improp- 
erly exercised  their  discretion  in  refusing  to  admit  proof  of 
the  price  paid  for  the  White  parcel. 

The  appellant  asserts  that  the  commission  refused  to  award 
damages  for  the  injury  to  the  claimant's  water-power,  and 
insists  that  in  so  doing  they  committed  an  error  in  principle 
which   may  be  reviewed  in  this  court. 

After  a  thorough  examination  of  the  record  and  a  careful 
consideration  of  the  argument  in  behalf  of  appellant,  the  con- 
clusion is  reached  that  this  court  is  not  warranted  in  deter- 
mining that  an  award  was  not  made  for  such  damages,  as  in 
the  judgment  of  the  commission,  the  claimant  will  sustain, 
because  of  injury  to  his  water-power. 

The  claimant  owned  about  358  acres  of  land  covering  4,238 
feet  on  the  east  bank  of  the  Bronx  river  and  about  4,636  feet 
on  the  west  bank,  and  for  the  reduction  in  the  volume  of  water 
which  naturally  flows  over  this  course  occasioned  by  the  diver- 
sion on  the  part  of  the  city,  the  commission  awarded  to  him 
§7,270.  This  award  was  made  in  gross,  no  items  being  given, 
and  it  is,  therefore,  impossible  to  determine  what  portion  of 
it  was  allowed  for  injury  to  the  tract,  because  of  the  lessening 
of  the  flow  of  the  stream,  or  what  part  of  it  was  an  award  for 
damages  to  the  water-power. 

Neither  in  the  report  nor  in  the  conduct  of  the  trial  is  there 
any  indication  that  it  was  determined  that  the  water-power 
was  of  no  value. 

On  the  contrary,  the  commission  received  a  large  amount  of 
expert  testimony,  offered  by  the  claimant,  tending  to  show 
that  the  water-power  was  of  considerable  value. 
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No  evidence  in  that  direction  was  rejected,  save  that  which 
tended  to  prove  the  price  paid  by  the  city  for  the  White  water- 
power.  And  it  should  be  assumed  that  they  gave  to  this  evi- 
dence such  weight  as  it  was  entitled  to.  Claimant's  experts, 
it  is  true,  testified  that  the  water-power  alone  was  of  far  greater 
value  than  the  entire  amount  of  the  award,  but,  on  the  other 
hand,  the  evidence  on  the  part  of  the  city  tended  to  show  that 
it  had  little  or  no  value. 

In  making  their  appraisal,  they  were  not  required  to  adopt 
the  estimate  of  claimant's  experts,  but  were  manifestly  called 
upon  to  base  their  award  upon  all  the  information  obtained, 
"  not  only  from  the  evidence  produced  before  them,  but  from 
their  view  of  the  real  estate."  (Matter  of  Thompson^  121 
N.  Y.  277.)  This  we  are  bound  to  assume,  in  the  light 
afforded  by  the  record,  was  done. 

Our  attention  is  called  to  the  expressions  of  opinion,  both 
at  Special  and  General  Terms,  to  the  effect  that  the  water- 
power  has  no  apparent  value.  But  it  does  not  follow  that 
such  was  the  determination  of  the  commissioners,  nor  can  it 
be  assumed  because  of  the  opinion  of  the  judges  sitting  in 
review  that  the  commission  entertained  the  same  view. 

There  are  no  other  questions  requiring  consideration. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Alvah  Fowler  et  al.,  Respondents,  v.  Ada  Ingeesoll  et  al., 

Appellants. 

127    472 

167    140  The  rule  that  where  a  will  contains  a  devise  or  bequest  simpliciter  to  one 

person,  and,  in  case  of  his  death,  to  another,  the  contingency  referred 
to  is  a  death  in  the  life-time  of  the  testator,  is  not  applicable  when  the 
first  devisee  or  legatee  simply  takes  a  life  estate;  it  applies  only  when  the 
prior  gift  is  absolute  and  unrestricted. 
The  will  of  M.  gave  to  her  husband  the  use  of  her  whole  estate  during 
life,  subject  to  the  payment  of  certain  legacies  and  to  annuities  to  three 
cousins  of  the  testatrix.  In  case  of  the  death  of  either  cousin,  the 
annuity  of  that  one  was  to  go  to  the  survivors.    In  case  of  the  death  of 
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the  husband  before  the  testatrix,  the  will  provided,  as  to  certain  speci- 
fied real  estate,  as  follows:  That  A.,  one  of  the  cousins  and  an  executrix, 
should  have  the  sole  supervision  and  management  thereof,  she  to  receive 
one-tenth  of  the  net  income  for  her  services,  and  one-fourth  of  the  resi- 
due in  lieu  of  commissions;  three-eighths  of  the  remainder  was  directed 
to  be  paid  to  each  of  the  other  cousins;  in  case  of  the  death  of  either, 
the  share  of  that  one  to  be  paid  to  the  survivors.  Upon  the  death  of 
the  cousins,  the  will  provided  that  one-third  of  said  real  estate  should 
go  to  the  children  of  each  of  her  cousins;  in  case  of  the  death  of  either 
without  children,  the  share  of  that  one  to  go  to  the  children  of  the  sur- 
vivors. The  executors  were  empowered  to  sell  said  real  estate  during 
the  existence  of  the  life  estate,  provided  the  Supreme  Court  on  petition 
should  permit  and  direct  it,  the  proceeds  of  sale  to  be  invested,  and  the 
income  and  principal  to  be  disposed  of  in  the  same  manner  as  before 
provided  as  to  the  land.  The  testatrix  survived  her  husband.  In  an 
action  of  ejectment  wherein  defendants  claimed  to  hold  under  the  will, 
held,  that  its  effect  was  to  vest  title  in  A.,  in  trust,  said  trust  to  continue 
during  the  lives  of  the  three  cousins;  and  so,  that  the  provision  was  void, 
as  it  suspended  the  power  of  alienation  and  the  absolute  ownership  of 
the  proceeds  of  a  sale  for  more  than  two  lives  in  being  at  the  death  of 
the  testatrix;  and  that,  upon  the  death  of  M.,  the  title  to  the  land 
vested  in  her  father,  who  was  her  only  heir  at  law. 

(Argued  June  11,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  23, 
1888,  which  reversed  a  judgment  in  favor  of  plaintiffs,  entered 
upon  the  decision  of  the  court  on  trial  without  a  jury,  and 
ordered  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

C.  E.  Rushmore  for  appellants.  The  provisions  of  the  will 
of  Mrs.  Henry  does  not  suspend  the  absolute  ownership  of 
her  real  estate  in  New  York  city  for  more  than  two  lives  in 
being.  {Savage  v.  Burnham,  17  N.  Y.  561 ;  Post  v.  Hover, 
33  id.  593  ;  Quackenboss  v.  Kingsland,  102  id.  128  ;  Embury 
v.  Sheldon,  68  id.  228;  Campbell  v.  Rawdon,  18  id.  412; 
Bingham  v.  Janes,  25  Hun,  7 ;  Cromioell  v.  Cromwell,  2 
Edw.  Ch.  495  ;  Purdy  v.  Iloyt,  92  K  Y.  450.) 
Sickels— Vol.  LXXXII.        60 
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Isaac  J¥.  Miller  for  respondents.  The  will  of  Mary  E. 
Henry  unlawfully  suspends  the  power  of  alienation.  (3  Jar- 
man  on  Wills,  56,  614 ;  3  Washb.  on  Real  Prop.  450 ;  Embury 
v.  Sheldon,  68  N.  Y.  228  ;  Monarque  v.  Manarque,  SO  ii 
324 ;  Wells  v.  Wells,  88  id.  333 ;  Surdan  v.  Cornell,  116  id. 
305 ;  Vanderzee  v.  Slingerland,  103  id.  55  ;  In  re  JY.  Y.,  Z. 
E.  &  W.  R.  R.  Co.,  105  id.  89 ;  Quackenboss  v.  Kingsland, 
102  id.  12S  ;  Nellis  v.  Nellis,  99  id.  505  ;  Bud  v.Southtcick, 
70  id.  581 ;  Hayes  v.  Sherman,  117  id.  433;  Ward  v.  Ward, 
105  id-  75  ;  SchetUer  v.  Smith,  41  id.  328  ;  Amory  v.  Lord,  5 
Seld.  415  ;  Hawley  v.  James,  16  Wend.  120 ;  2  Jarman  on 
Wills,  99.)  The  fee  could  not  vest  during  the  continuance  of 
the  trust  as  the  legal  title  was  to  remain  in  the  trustee  while 
any  of  the  three  cousins  survived.  It  was  a  trust  for  more 
than  two  lives  and  was  void.  (Greenland  v.  Waddett,  116  N. 
Y.  234  ;  Knox  v.  Jones,  47  id.  389  ;  Amory  v.  Lord,  5  Seld. 
404  ;  Carlton  v.  Fox,  67  N.  Y.  348  ;  CaxweU  v.  Hazard,  121 
id.  484  ;  Cobb  v.  Ilatfidd,  46  id.  533.) 

Brown,  J.  This  action  was  in  ejectment  for  the  possession 
of  two  lots  of  land  on  Twentieth  street  in  New  York  city. 

The  complaint  alleged  that  John  B.  Fowler  died  December 
5,  1885,  seized  of  the  premises  in  question,  which  allegation 
was  denied  by  the  answer. 

It  appeared  that  prior  to  November  24,  1S83,  Mr.  Fowler 
owned  and  occupied  said  premises,  and  upon  that  day  by  a 
sufficient  deed  conveyed  the  same  to  his  only  daughter,  Mary 
E.  Henry. 

Mrs.  Henry  died  prior  to  the  death  of  her  father,  leaving  no 
husband  or  children  surviving  her,  and  leaving  a  will  which 
was  duly  admitted  to  probate  May  2,  1885. 

John  B.  Fowler  died  December  5,  1885,  leaving  the  plain- 
tiffs as  his  heirs  at  law. 

Mrs.  Henry's  will  contained  the  following  provisions  : 

u  Third.  I  hereby  direct  my  executor  to  keep  my  real  estate 
in  West  Twentieth  street,  conveyed  to  me  by  my  father  John 
B.  Fowler,     *     *     *     r>  —  v^]  ord»r,  repair  and  condition  and 
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to  that  end  *  *  *  I  direct  that  the  sum  of  four  hundred 
dollars  a  year  be  set  aside  and  kept  and  expended  for  such 
purpose." 

"  Fourth.  After  making  the  reservation  for  the  repairs 
provided  for  in  the  last  preceding  clause,  and  after  paying  all 
the  taxes,  assessments,  water-rates  and  insurance  on  said  real 
estate  and  out  of  the  remaining  net  proceeds  my  executor  shall 
pay  one  hundred  dollars  a  year  to  my  cousin  Mary  Ingersoll 
for  and  during  her  natural  life,  also  fifty  dollars  a  year  to  each 
of  my  cousins,  Ada  Ingersoll  and  Grace  E.  Ingersoll,  during 
their  natural  lives,  etc.,  etc." 

"  Ninth.  *  *  *  The  remainder  of  my  property  "  (and 
this  included  the  property  in  question),  "  I  will  and  devise,  as 
is  hereinafter  mentioned  and  provided,  and  I  then  appoint  (my 
husband  being  dead),  Ada  Ingersoll  and  Mary  Ingersoll  execu- 
tives of  this  my  last  will  and  testament,  and  after  provision 
shall  be  made  for  the  payment  of  taxes,  assessments  and  repairs, 
as  provided  for  in  the  preceding  clauses  of  this  will,  then  said 
net  income  from  said  New  York  city  property  shall  be  disposed 
of  as  follows  :  Ten  per  cent  of  the  amount  of  rents  collected 
shall  be  paid  to  Ada  Ingersoll  as  and  for  her  trouble  and  com- 
missions for  collecting  said  rents.  The  said  Ada  Ingersoll  is 
to  have  the  sole  supervision  of  collecting  the  rents  and  of  the 
care  and  management  of  the  property,  and  said  Ada  shall  be 
entitled  to  use  one-fourth  of  the  remainder  of  the  net  rents 
received,  which  shall  be  in  lieu  of  all  commissions  as  executrix 
of  this  will.  Three-eights  of  the  remainder  of  said  net  rents 
shall  be  paid  to  Mary  Ingersoll,  which  shall  also  be  in  lieu  of 
any  commission  that  she  might  be  entitled  to  as  executrix  of 
this  will,  and  the  remaining  three-eighths  of  said  net  rents 
shall  be  paid  over  to  Grace  E.  Ingersoll." 

"  Tenth.  In  case  either  of  said  cousins  shall  die,  the  share 
of  the  rents  of  such  one  or  more  dying  shall  be  paid  over  to 
the  survivors  for  life." 

"  Eleventh.  Upon  the  death  of  said  cousins  one-third  of 
my  real  estate  shall  go  to  the  children  of  Mary  Ingersoll,  one- 
third  to  the  children  of  Ada  Ingersoll,  and  the  remaining  one- 
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third  to  the  children  of  Grace  E.  Ingersoll,  and  should  either 
of  said  cousins  die  without  children,  then  the  share  of  such 
cousin  dying  shall  go  to  the  children  of  the  survivor." 

By  other  provisions  of  the  will  the  executrices  were  empow- 
ered and  authorized  to  sell  said  real  estate  during  the  existence 
of  the  life  estate,  provided  the  Supreme  Court  upon  petition 
made  to  it  should  permit  and  direct  such  sale  to  be  made  and 
in  the  event  of  a  sale  the  proceeds  thereof  were  directed  to  be 
invested  and  the  income  disposed  of  in  the  same  manner  as 
was  directed  as  to  the  rents,  and  the  principal  in  the  same 
manner  as  was  directed  as  to  the  land. 

The  plaintiffs  contend  that  the  effect  of  the  provisions  of  the 
will  just  quoted  was  to  suspend  the  power  of  alienation  of  the 
land  and  the  absolute  ownership  of  the  proceeds  of  a  sale 
thereof  for  more  than  two  lives  in  being  at  the  death  of  the 
testatrix  and  that  consequently  such  provisions  were  void  and 
that  upon  the  death  of  Mrs.  Henry  the  title  to  the  land  in 
question  vested  in  her  father  John  B.  Fowler  as  her  only  heir 
at  law,  and  upon  his  death  passed  to  the  plaintiffs  as  his  heirs 
at  law,  and  the  determination  of  this  appeal  rests  upon  the 
solution  of  the  question  thus  presented. 

The  effect  of  the  provisions  of  the  will  quoted  was  to  vest 
the  legal  estate  in  Ada  Ingersoll  in  trust,  first  to  set  aside  four 
hundred  dollars  annually  for  repairs  upon  the  property; 
second,  to  pay  taxes,  assessments,  water-rates  and  insurance ; 
third,  after  deducting  ten  per  cent  of  the  amount  of  rents  col- 
lected as  commission,  to  divide  the  balance  as  follows :  one- 
fourth  to  Ada,  and  three-eighths  to  Mary  and  Grace  respectively. 

The  trust  thus  created  was  to  continue  during  the  life-time 
of  the  three  cousins,  and  upon  the  death  of  either  the  share  of 
the  rents  of  the  one  so  dying  was  to  be  paid  over  to  the  sur- 
vivors,  and  the  estate  was  not  to  vest  in  the  children  of  the 
testatrix's  cousins  until  the  death  of  the  last  survivor. 

That  this  was  the  intention  of  the  testatrix  is  clear  from  the 
difference  between  the  share  of  the  income  given  the  parent 
and  the  share  of  the  principal  given  her  children. 

Ada's  share  would  always  be  less  and  the  share  of  Grace  and 
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Mary  more  than  one-third,  so  that  if  Ada  died  first  leaving 
children  these  children  could  not  take  one-third  of  the  real 
estate  under  the  eleventh  clause  as  Grace  and  Mary  would 
have  vested  life  estates  in  six-eighths  of  the  land. 

This  difference  in  interest  though  slight  would  prevent  the 
vesting  in  possession  of  any  of  the  remainders,  as  the  trust 
would  still  be  active  as  to  the  whole  estate  during  the  life-time 
of  any  of  the  cousins.  The  trust  thus  created  rendered  the 
division  of  the  property  impossible  during  the  life-time  of  any 
of  the  three  cestui  que  trust  It  could  not  terminate,  there- 
fore, within  the  period  of  two  designated  lives  after  the  death 
of  the  testatrix,  and  was  void. 

The  power  of  sale  given  to  the  executrices  could  only  be 
exercised  by  permission  of  the  Supreme  Court.  Such  permis- 
sion might  not  be  given  and  unless  it  was  the  power  of  aliena- 
tion was  suspended  until  the  estate  vested  in  possession  in 
the  children  of  the  cousins.  To  render  future  estates  valid 
they  must  be  so  limited  that  the  prior  estate  will  absolutely 
terminate  within  the  period  prescribed  by  the  statute,  otherwise 
they  are  void.  (Schettler  v.  Smith,  41  N.  Y.  328 ;  Knox  v. 
Jones,  47  id.  389.) . 

The  appellants  claim,  however,  that  the  contingency  pro- 
vided for  in  the  tenth  clause  refers  to  a  death  during  the  life 
of  the  testatrix,  and  having  thus  eliminated  the  tenth  clause 
of  the  will,  contends  that  there  is,  under  the  ninth  clause,  a 
separate  trust  created  for  each  cousin,  and  that  the  words 
"  upon  the  death  of  said  cousins  "  in  the  eleventh  clause  should 
be  construed  to  mean  "  upon  the  death  of  each  cousin,"  and 
that  under  this  construction  one-third  of  the  property  would 
upon  the  death  of  any  of  the  cousins  vest  either  in  the  children 
of  the  one  dying  if  she  should  leave  any  or  in  the  children  of 
the  survivor,  or  if  none  such  then  in  the  heirs  at  law  of  the 
testatrix. 

The  rule  is  well  settled  by  authority  and  precedent  that 
when  there  is  a  devise  or  bequest  simjpliciter  to  one  person  and 
in  case  of  his  death  to  another,  the  contingency  referred  to  is 
a  death  in  the  life-time  of  the  testator. 
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So  when  there  is  a  devise  to  A.,  and  in  case  of  his  death 
without  issue  or  without  children  then  to  B.  the  weight  of 
authority  is  that  the  words  refer  to  a  death  without  issue  in  the 
life-time  of  the  testator,  and  that  the  primary  devisee  surviving 
the  testator  takes  an  absolute  estate  in  fee  simple. 

The  words  of  contingency  are  substitutionary  merely,  and 
are  intended  to  prevent  a  lapse  in  case  the  first  devisee  is 
not  living  at  the  death  of  the  testator  and  do  not  create  an 
executory  devise  or  a  remainder  over  upon  the  death  at  any 
time  of  the  first  taker. 

But  this  rule  has  no  application  when  the  first  devisee  or 
legatee  takes  a  life  estate  and  is  applied  only  when  the  prior 
gift  is  absolute  and  unrestricted. 

The  reason  assigned  for  the  rule  is  that  as  death  is  the  cer- 
tain event  and  time  only  is  contingent,  the  words  of  contin- 
gency can  only  be  satisfied  by  referring  them  to  a  death  before 
some  particular  period,  and  none  being  mentioned,  the  time 
referred  to  must  be  presumed  to  be  the  testator's  own  death. 
{Matter  N.  Y,  L.  &  W.  R.  R.  Co.,  105  K  Y.  89; 
Vanderzee  v.  Slingerland,  103  id.  47.) 

But  this  reason  fails  in  the  case  of  a  life  estate  as  in  such 
case  the  presumption  would  be  that  the  words  of  contingency 
referred  to  the  event  which  would  determine  the  life  estate. 
The  rule  is  60  stated  in  Jarman  on  Wills,  vol.  2,  p.  759 
(5th  ed.). 

And  many  cases  could  be  cited  where  the  courts,  having 
construed  the  prior  estate  to  be  less  than  an  absolute  fee,  have 
held  that  the  words  of  contingency  referred  to  a  death  when- 
ever it  may  happen.  {Matter  of  N.  Y.,  Z.  E.  &  W.  R.  R. 
Co.,  supra ;  Buel  v.  Southwiek,  70  N.  Y.  581 ;  Nellie  v. 
Nellie,  99  id.  505.) 

Moreover  the  construction  contended  for  by  the  appellants 
is  only  given  to  the  words  when  the  context  of  the  will  affords 
no  indication  of  an  intent  on  the  part  of  the  testator  other 
than  that  indicated  by  the  words  of  absolute  gift  followed  by 
a  gift  over  in  case  of  the  death  of  the  first  named  devisee. 
(  Vanderzee  v.  Slingerland,  supra  ;  Matter  of  N.  Y.,  L.  E. 
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dk  W.  R.  R,  Co.,  supra  ;  Nettis  v.  Nellis,  supra  ;  CPMakoney 
v.  Burden,  L.  R  [7  Eng.  &  Ir.  App.]  388.) 

The  rule  is  an  arbitrary  one  and  has  often  been  said  to  rest 
more  upon  precedent  than  upon  reason,  and  in  Vanderzee  v. 
Slingerlcmd)  Judge  Andrews  said  that  "  the  tendency  is  to 
lay  hold  of  slight  circumstances  in  the  will  to  vary  the  con- 
struction and  give  effect  to  the  language  according  to  its 
natural  import." 

We  find  ample  evidence  in  the  will  before  us  that  the  testar 
trix  intended  by  the  tenth  clause  to  refer  to  a  death  whenever 
it  occurred,  and  not  to  a  death  before  her  own. 

The  scheme  of  the  will  was  to  give  to  the  testratrix's  hus- 
band the  use  during  his  life  of  the  whole  estate,  subject  to  the 
payment  of  several  small  legacies  and  annuities  to  her  cousins 
and  upon  the  husband's  death  the  principal  of  the  estate  was 
to  go  to  such  persons  as  he  should  appoint. 

The  ninth,  tenth,  and  eleventh  clauses  were  to  become 
operative  only  in  case  she  survived  her  husband. 

By  the  fifth  clause  it  was  provided  that  in  case  of  the  death 
of  any  of  the  cousins  the  annuity  provided  for  such  one  should 
go  to  the  survivor. 

But  for  this  clause  it  would  have  gone  to  the  husband,  and 
the  contingency  here  provided  for  was  a  death  either  before  or 
after  the  testatrix.  The  annuity  to  each  cousin  was  smalL  It 
was  to  begin  at  the  death  of  the  testatrix  and  its  gift  preceded 
the  gift  to  the  husband,  which  was  of  "  all  the  rest,  residue 
and  remainder  of  the  income." 

The  tenth  clause  is  substantially  identical  with  the  fifth. 

It  must  be  presumed  that  the  testatrix  intended  to  refer  in 
each  of  these  provisions  to  the  same  event.  It  shows,  we  think, 
that  a  joint  estate  was  intended,  and  by  the  eleventh  clause 
the  children  of  the  cousins,  or  of  the  survivor  of  them,  was  to 
take  the  estate  after  all  the  cousins  were  dead. 

But  the  fact  already  adverted  to  of  the  difference  between 
one-third  of  the  estate  and  the  share  produced  by  the  income 
to  which  each  cousin  is  entitled  is  an  unanswerable  objection 
to  the  appellants'  contention,  as  it  would  be  impossible  for  one- 
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third  of  the  estate  to  vest  in  possession  upon  Ada's  death, 
assuming  her  to  die  first. 

We  are  of  the  opinion  that  the  trust  created  was  to  continue 
during  the  life  of  the  three  cousins,  and  that  such  cousins  had 
a  joint  estate  in  the  income,  the  last  survivor  taking  the  whole. 

There  was,  therefore,  an  unlawful  suspension  of  the  power 
of  alienation,  and  the  trust  estate  was  void. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  rendered  against  the  appellants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


{ijg^jai?      Adolph  Tode  et  al.,  Respondents,  v.  Lena  Gross,  Appellant. 

dl64    404  Defendant,  who  was  the  owner  of  a  cheese  factory  and  was  engaged  in 

127    480  manufacturing  several  varieties  of  cheese  by  a  secret  process  known  only 

165    552  t0  ner  an(j  ner  agents,  entered  into  an  agreement  with  plaintiffs  to  sell 

them  her  factory  and  its  belongings,  together  with  "  the  good  will,  cus- 
tom, trade-marks  and  names  used  in  and  belonging  to  said  business; " 
she  also  covenanted  to  communicate  to  them  the  secret  of  the  manu- 
facture, and  that  she  and  said  agents  would  refrain  from  communicat- 
ing said  secret  to  anyone  else,  and  after  a  certain  date  refrain  from 
making,  manufacturing  or  vending  said  cheese  and  from  using  the  trade- 
marks or  name  "  under  the  penalty  of  $5,000,"  which  was  "  named  as 
stipulated  damages,"  to  be  paid  by  defendant  in  case  of  a  violation  of 
this  covenant  within  five  years.  Subsequent  to  the  date  on  which 
defendant  agreed  to  refrain  from  manufacturing  and  selling,  and  within 
five  years  from  the  date  of  the  contract,  twro  of  her  said  agents  sold  cheese 
having  the  same  name  and  substantially  the  same  trade-marks  as  that 
sold  by  defendant  to  plaintiffs,  which  was  not  manufactured  by  them, 
but  was  a  similar  product  to  that  formerly  so  manufactured.  In  an 
action  for  an  alleged  breach  of  said  covenant,  held,  that  it  was  not 
opposed  to  public  policy  as  in  restraint  of  trade;  that  it  was  not  confined 
to  defendant's  personal  acts,  but  covered  as  well  those  of  her  agents;  and 
that,  as  the  actual  damages  for  a  breach  of  the  covenant  would  be  wholly 
uncertain  and  incapable  of  being  ascertained  except  by  conjecture,  it 
was  the  intent  of  the  parties  to  liquidate  them  when  they  named  $5,000 
"  as  stipulated  damages,"  and  plaintiffs  were  entitled  to  recover  that 
amount;  that  the  use  of  the  word  "penalty"  was  not,  under  the  cir- 
cumstances, controlling. 

(Argued  June  12,  1891;  decided  October  6,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  11,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

This  was  an  action  to  recover  the  sum  of  $5,000  as  stipu- 
lated damages  for  breach  of  covenant 

On  the  15th  of  October,  1884,  the  defendant  owned  a  cheese 
factory  situate  in  the  town  of  Monroe,  Orange  county,  com- 
prising two  parcels  of  land  with  the  buildings  thereon  and  a 
quantity  of  fixtures,  machinery  and  tools  connected  therewith. 
For  some  time  prior,  with  the  assistance  of  her  husband,  Con- 
rad Gross,  her  brother-in-law,  August  Gross,  and  her  father, 
John  Hoffman,  she  had  been  engaged  in  the  business  of  manu- 
facturing cheeses  at  said  factory  known  as  Fromage  de  Brie, 
Fromage  d'Isigny  and  Neufchatel.  Such  cheeses  were  made 
by  a  secret  process,  known  only  to  herself  and  her  said  agents. 
On  the  day  last  named,  she  entered  into  a  sealed  agreement 
with  the  plaintiffs  whereby  she  agreed  to  sell  and  transfer  to 
them  the  said  factory  and  all  its  belongings,  together  with  the 
u  good  will,  custom,  trade-marks  and  names  used  in  and  belong- 
ing to  the  said  business,"  for  the  sum  of .  $25,000,  to  be  paid 
and  secured  March  1,  1885,  when  possession  was  to  be  given. 
Said  instrument  contained  a  covenant  on  her  part  that  she 
would  "  communicate  after  the  first  day  of  March,  1885,  or 
cause  to  be  communicated  to "  said  plaintiffs  "  by  Conrad 
Gross,  John  Hoffman  and  August  Gross,  or  one  or  other  of 
them,  the  secret  of  the  manufacture  of  the  cheeses  known  as 
Fromage  de  Brie,  Neufchatel  and  d'Isigny,  and  the  recipe 
therefor  and  for  each  of  them,  and  will  instruct,  or  cause  to  be 
instructed,  them  and  each  of  them  in  the  manufacture  thereof. 
And  that  she  and  the  said  Conrad  Gross,  John  Hoffman  and 
August  Gross  will  refrain  from  communicating  the  secret 
recipe  and  instructions  for  the  manufacture  of  said  cheeses,  or 
either  of  them,  to  any  and  all  persons  other  than  the  above- 
named  parties  of  the  second  part  (plaintiffs),  and  will  also, 
after  the  first  day  of  April,  1 885,  refrain  from  engaging  in  the 
Sickels— Vol.  LXXXIL        01 
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business  of  making,  manufacturing  or  vending  of  said  cheeses, 
or  either  of  them,  and  from  the  use  of  the  trade-marks  or 
names,  or  either  of  them,  hereby  agreed  to  be  transferred  in 
connection  with  said  cheeses,  or  either  of  them,  or  with  any 
similar  product,  under  the  penalty  of  five  thousand  dollars, 
which  is  hereby  named  as  stipulated  damages,  to  be  paid  by 
the  party  of  the  first  part  (defendant),  or  her  heirs,  executors, 
administrators  or  assigns,  in  case  of  a  violation  by  the  party  of 
the  first  part  (defendant),  of  this  covenant,  of  this  contract,  or 
any  part  thereof,  within  five  years  from  the  date  hereof." 

She  further  covenanted  that  she,  herself,  as  well  as  "  said 
Conrad  Gross,  John  Hoffman  and  August  Gross,  during  and  up 
to  and  until  the  first  day  of  May,  1885,  shall  continue  and  remain 
in  said  county  of  Orange  and  from  time  to  time  and  at  all 
reasonable  times  during  said  period,  by  herself,  or  by  said  Con- 
rad Gross,  John  Hoffman  and  August  Gross,  whenever  so 
requested  by  the  said  parties  of  the  second  part  (plaintiffs), 
impart  to  them  or  either  of  them,  the  secret  of  making  such 
cheeses  and  each  of  them,  and  instruct  them  and  each  of  them 
in  the  process  of  manufacturing  the  same  and  each  of  them  as 
fully  as  she  or  the  said  Conrad  Gross,  John  Hoffman  or 
August  Gross,  or  either  of  them,  are  informed  concerning  the 
same." 

Both  parties  appear  to  have  duly  kept  and  performed  the 
agreement  except  that,  as  the  trial  court  found  "  subsequently 
to  the  first  day  of  May,  1885,  Conrad  Gross,  the  husband  of 
defendant,  went  to  New  York  city  and  engaged  in  the  business 
of  selling  '  foreign  and  domestic  fruits  and  all  kinds  of  cheese 
and  sausages,  etc.,'  *  *  *  and  while  so  engaged  *  *  * 
sold  and  personally  delivered  from  his  place  of  business  to  one 
John  Wassung  three  boxes  of  cheese  marked  and  named 
Fromage  d'Isigny,  and  having  substantially  the  same  trade- 
marks thereon  as  that  sold  by  defendant  to  plaintiffs,  and 
having  stamped  thereon  the  name  Fromage  d'Isigny  and  that 
said  cheese  so  sold  by  him  to  said  Wassung  was  a  similar  pro- 
duct to  that  formerly  manufactured  by  defendant." 

Also  that "  said  August  Gross,  the  brother-in-law  of  defend- 
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ant,  subsequent  to  the  first  day  of  May,  1885,  engaged  in  the 
business  of  retailing  fancy  groceries  in  the  city  of  New  York 
and  in  and  during  the  fall  of  1887  and  prior  to  the  commence- 
ment of  this  action,  kept  for  sale  at  his  place  of  business 
in  New  York  city,  boxes  of  cheese  marked  or  stamped  Fro- 
mage  d'Isigny." 

The  court  further  found  that  the  cheese  so  sold  by  Conrad 
Gross  under  the  name  of  Fromage  d'Isigny,  "  was  never  sold 
by  plaintiffs,  nor  made  or  manufactured  by  them,  or  either  of 
them,  but  that  the  same  was  a  similar  product?" 

The  court  found  as  conclusions  of  law  that  said  agreement 
was  a  reasonable  one  and  was  founded  upon  a  good  and  suffi- 
cient consideration ;  that  said  sale  by  Conrad  and  said  keeping 
for  sale  by  August  Gross  was  a  direct  violation  of  the  cove- 
nant in  question ;  that  the  restriction  imposed  was  no  more 
than  the  interests  of  the  parties  required  and  that  it  was  not 
in  restraint  of  trade  or  against  public  policy. 

Judgment  was  ordered  for  the  plaintiffs  for  the  sum  of 
$5,000,  as  stipulated  damages. 

John  Fennell  for  appellant.  There  was  "no  proof  of  a 
violation  by  the  defendant ;  there  was  proof  of  a  violation  fey 
the  other  persons,  but  without  the  knowledge  or  consent  of 
the  defendant,  and  thus  the  trial  court  found.  (Leggett  v.  M. 
Z.  Ins.  Co.,  53  N.  Y.  398 ;  Hoag  v.  McGinnis,  22  Wend. 
163  ;  Bagley  v.  Peddle,  16  N.  Y.  471.)  The  contract  is  in 
restraint  of  trade.  The  territory  and  the  time  is  unlimited, 
and  the  contract  is,  therefore,  void.  (106  N.  Y.  473.)  No 
damages  have  been  proven,  except  nominal  damages.  {Bag- 
l£y  v.  Peddle,  16  N.  Y.  471 ;  Kent  v.  K.  Ins.  Co.,  69  id.  58; 
Beers  v.  Shannon,  73  id.  303 ;  1  Sugd.  on  Damages,  478, 
527 ;  Bosye  v.  Ambrose,  38  Mo.  39 ;  Jaqueth  v.  Hudson,  5 
Mich.  123 ;  Beale  v.  Hayes,  5  Sandf.  640  ;  Colwett  v.  Law- 
rence, 38  N.  Y.  75.)  Defendant  appellant  was  relieved  from 
the  agreement  by  the  acts  of  the  plaintiffs  in  inducing  a  violar 
tion  at  the  hands  of  the  two  persons  (other  than  defendant) 
of  the  covenant  sued  on,  and  in  changing  the  position  of  the 
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parties  so  as  to  increase  the  risk  or  liability  of  the  appellant. 
(Roehner  v.  K.  L.  Ins.  Co.,  63  K  Y.  166  ;  Miller  v.  Stewart, 
9  Wheat.  703  ;  Rycm  v.  Trustees,  etc.,  14  111.  24 ;  May  hew 
v.  Boyd,  4  Md.  110  ;  A.  N.  Bank  v.  Douglass,  51  Ga.  209.) 
The  respondents  waived  the  covenants  by  their  own  acts.  (2 
Pars,  on  Cont.  chap.  2,  §  3.) 

Henry  Bacon  for  respondents.  The  covenant  in  question  is 
not  void  as  being  in  restraint  of  trade.  (L.  C.  Co.  v.  Lorsont, 
L.  R  [9  Eq.  Cas.]  345  ;  Hitchcock  v.  Coker,  6  Ad.  &  El.  438; 
JSoussillon  v.  RoussiUon,  42  L.  T.  [X.  S.]  679 ;  Davies  v. 
Dmies,  58  L.  T.  [N.  S.]  209;  37  Alb.  L.  J.  408.) 
( Vickey  v.  Welsh,  19  Pick.  523 ;  Taylor  v.  Blanchard, 
13  Allen,  373;  Peabody  v.  Norfolk,  98  Mass.  452; 
Morse  Co.  v.  Morse,  103  id.  173 ;  Jarvis  v.  Peck,  10 
Paige,  118 ;  Howard  v.  Sealey,  47  Barb.  428 ;  D.  M.  Co.  v. 
lioeber,  106  K  Y.  433  ;  Hodge  v.  Sloan,  107  id.  244 ;  Leslie 
v.  Zarillard,  110  id.  533 ;  IF.  T.  Co.  v.  iW,  51  Hun,  157; 
2  Story's  Eq.  Juris.  §  950.)  The  defendant  cannot  escape  her 
liability  upon  this  covenant  upon  the  ground  of  her  coverture. 
(Barton  v.  Beer,  '35  Barb.  78  ;  Owen  v.  Cawley,  36  N .  Y. 
600  ;  Ballon  v.  Dilaye,  37  id.  35  ;  Frecking  v.  Rolland,  53 
id.  422 ;  Zinderman  v.  Farquharson,  101  id.  434 ;  Laws  of 
1884,  chap.  381 ;  Shubrick  v.  Salniond,  3  Burr.  1637 ;  Had- 
ley  v.  Clark,  9  T.  R.  259  ;  Hand  v.  Baynes,  4  Whart.  204; 
Trenton  v.  Bennet,  3  Dutch.  514  ;  School  District  v.  Dauchy, 
25  Conn.  530 ;  ifcifa  v.  Johnson,  19  Wend.  500 ;  Parr  v. 
Greenhish,  42  Hun,  232  ;  Harmony  v.  Bingham,  12  N.  Y. 
96 ;  Tompkins  v.  Dudley,  25  id.  272.)  Plaintiff  was  entitled 
to  recover  $5,000  as  liquidated  and  stipulated  damages. 
(Price  v.  £ra?n,  16  M.  &  W.  346 ;  Dakin  v.  Williams,  17 
Wend.  447 ;  Knapp  v.  Maltby,  13  id.  587 ;  .Btf^ky  v.  Ped- 
dle, 16  K  Y.  469  ;    Wooster  v.  AwrcA,  26  Hun,  61.) 

Vajto,  J.  The  business  carried  on  by  the  defendant  was 
founded  on  a  secret  process  known  only  to  herself  and  her 
agents.     She  had  the  right  to  continue  the  business,  and,  by 
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keeping  her  secret,  to  enjoy  its  benefits  to  any  practicable 
extent.  She  also  had  the  right  to  sell  the  business,  including 
as  an  essential  part  thereof  the  secret  process,  and,  in  order  to 
place  the  purchasers  in  the  same  position  that  she  occupied,  to 
promise  to  divulge  the  secret  to  them  alone  and  to  keep  it 
from  everyone  else.  In  no  other  way  could  she  sell  what  she 
had  and  get  what  it  was  worth.  Having  the  right  to  make 
this  promise,  she  also  had  the  right  to  make  it  good  to  her 
vendees  and  to  protect  them  by  covenants  with  proper  safe- 
guards against  the  consequences  of  any  violation.  Such  a 
contract  simply  left  matters  substantially  as  they  were  before 
the  sale,  except  that  the  seller  of  the  secret  had  agreed  that 
she  would  not  destroy  its  value  after  she  had  received  full 
value  for  it.  The  covenant  was  not  in  general  restraint  of 
trade,  but  was  a  reasonable  measure  of  mutual  protection  to 
the  parties,  as  it  enabled  the  one  to  sell  at  the  highest  price 
and  the  other  to  get  what  they  paid  for.  It  imposed  no 
restriction  upon  either  that  was  not  beneficial  to  the  other  by 
enhancing  the  price  to  the  seller  or  protecting  the  purchaser. 
Recent  cases  make  it  very  clear  that  such  an  agreement  is  not 
opposed  to  public  policy,  even  if  the  restriction  was  unlimited 
as  to  both  time  and  territory.  {Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473 ;  Hodge  v.  Sloan,  107  id.  244 ;  Leslie 
v.  Lorillard,  110  id.  519,  534;  Watertown  Thermometer  Co. 
v.  Pool,  51  Hun,  157.)  The  restriction  under  consideration, 
however,  was  not  unlimited  as  to  time. 

The  chief  reliance  of  the  defendant  in  this  court,  where  the 
point  seems  to  have  been  raised  for  the  first  time,  is  that  the 
covenant,  so  far  as  stipulated  damages  are  concerned,  is  con- 
fined to  the  personal  acts  of  Mrs.  Gross,  and  does  not  embrace 
the  acts  of  her  agents.  A  careful  reading  of  the  agreement, 
however,  in  the  light  of  the  circumstances  surrounding  the 
parties  when  it  was  made,  shows  that  no  such  result  was 
intended.  What  was  the  object  of  the  covenant  ?  It  was  to 
keep  secret  at  all  hazards  the  process  upon  which  the  success 
of  the  business  depended.  On  no  other  basis  could  the  plain- 
tiffs safely  buy  or  the  defendant  sell  for  what  her  property  wae 
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worth.  Who  had  the  power  to  keep  the  process  secret? 
Clearly  the  defendant,  if  anyone,  as  she  had  confided  it  to  no 
one  except  her  trusted  agents,  who  were  nearly  related  to  her 
by  blood  or  marriage.  But  could  she  covenant  against  the 
acts  of  those  over  whom  she  had  no  control  ?  She  had  the 
right  to  so  covenant  by  assuming  the  risk  of  their  actions,  and 
unless  6he  had  done  so,  presumptively,  she  could  not  have  sold 
her  factory  for  so  large  a  sum.  It  was  safer  for  her  to  sell 
with  such  a  covenant  than  it  was  for  the  plaintiffs  to  buy  with- 
out it.  She  could  exercise  some  power  over  her  own  husband 
and  her  father  and  her  husband's  brother,  all  of  whom  had 
been  associated  with  her  in  carrying  on  the  business,  and 
whose  actions  in  certain  other  respects  she  assumed  to  control 
for  a  limited  time,  whereas  the  plaintiffs  were  powerless  unless 
they  had  her  promise  to  keep  the  process  secret  at  the  peril  of 
paying  heavily  if  she  did  not.  It  is  not  surprising,  therefore, 
to  find  that  the  restrictive  part  of  the  covenant  applies  with 
the  same  force  to  her  agents  that  it  does  to  herself,  for  she 
undertakes  that  neither  she  nor  they  will  disclose  the  secret  or 
engage  in  making  or  selling  either  kind  of  cheese,  or  use  the 
trade-marks  or  names  connected  with  the  business.  We  do 
not  think  that  a  personal  act  of  the  defendant  is  essential  to  a 
violation  of  this  covenant  by  her,  for  if  she  permits,  or  even 
does  not  prevent  her  agents  from  doing  the  prohibited  acts, 
the  promise  is  broken.  While  it  is  her  exclusive  covenant,  it 
relates  to  the  action  of  others,  and  if  they  do  wliat  she  agreed 
that  they  would  not  do,  it  is  a  breach  by  her,  although  not  her 
own  act.  She  violated  her  agreement,  not  by  selling  herself, 
but  by  not  preventing  others  from  selling.  This  construction 
©f  the  restrictive  part  of  the  covenant  would  hardly  be  open 
to  question  were  it  not  that  in  the  same  sentence  occurs  the 
reparative  or  compensatory  part  designed  to  make  the  plain- 
tiffs whole,  if  the  defendant  either  could  not  or  did  not  keep 
her  agreement.  While  this  provides  that  any  violation 
involves  the  penalty  of  $5,000,  it  adds,  "  which  sum  is  hereby 
named  as  stipulated  damages  to  be  paid  "  by  the  defendant  in 
ease  of  a  violation  by  her  of  the  covenant  in  question.     What 
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kind  of  violation  is  thus  referred  to  ?  The  defendant  says  a 
personal  violation  by  her  only,  but  we  think,  for  the  reasons 
already  given,  that  the  spirit  of  the  agreement  includes  both 
a  violation  by  her  own  act,  and  by  the  act  of  those  whom  she 
did  not  prevent  from  selling,  although  she  had  agreed  that 
they  would  not  sell.  As  no  one  not  a  party  to  a  contract  can 
violate  it,  every  act  of  defendant's  former  agents  contrary  to 
her  covenant  was  a  violation  thereof  by  her,  whether  she  knew 
of  it  or  assented  to  it  or  not.  Whenever  that  was  done  which 
she  agreed  should  not  be  done,  it  was  a  breach  of  a  covenant 
by  her,  even  if  the  act  was  contrary  to  her  wishes  and  in  spite 
of  her  efforts  to  prevent  it.  Her  covenant  was  against  a 
certain  act  by  any  one  of  four  persons,  including  herself. 
Two  of  those  persons  separately  did  the  act  which  she  had 
agreed  that  neither  of  them  should  do,  and  thus  there  was  a 
violation  of  the  covenant  by  her  the  same  as  if  she  had  done 
the  act  in  person. 

The  argument  of  the  learned  counsel  for  the  defendant  that 
the  contract  fixed  a  sum  to  be  paid  in  case  of  a  violation  by 
the  defendant,  but  not  in  case  of  a  violation  "by  the  other 
parties,"  while  plausible,  is  unsound,  for  there  were  no  "  other 
parties "  who  could  break  the  covenant.  She  was  the  sole 
covenantor,  and  unless  she  kept  the  covenant  she  broke  it, 
and  she  did  not  keep  it. 

As  the  actual  damages  for  a  breach  of  the  covenant  would 
necessarily  be  "  wholly  uncertain  and  incapable  of  being  ascer- 
tained, except  by  conjecture,"  we  think  that  the  parties 
intended  to  liquidate  them  when  they  provided  that  the  sum 
named  should  be  "  as  stipulated  damages."  The  use  of  the 
word  penalty  under  the  circumstances  is  not  controlling. 
{Bagley  v.  Peddle,  16  N.  Y.  469 ;  Dakin  v.  William*,  17 
Wend.  448;  affirming  22  id.  201;  Wooster  v.  Kisch,  26 
Hun,  61.) 

As  there  is  no  other  question  that  requires  discussion,  the 
judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 
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Statement  of  case. 


Christian  Kummel,  Kespondent,  v.  The  Gekmania  Savings 
Bank,  Kings  County,  Appellant. 

The  pass-book  of  a  savings  bank  cannot  be  regarded  as  negotiable  and  its 
possession  does  not  constitute  proof  of  a  right  to  draw  money  thereon; 
it  imports  a  liability  of  the  bank  to  the  depositor  for  the  amount  of 
moneys  entered  therein  as  deposited  and  an  agreement  to  repay  at  such 
time  and  in  such  manner  as  he  shall  direct. 

Assuming  that  the  by-laws  printed  in  such  a  book  are  binding  upon  the 
depositor  and  constitute  a  contract  between  the  parties,  the  duty  devolves 
upon  the  officers  of  the  bank  to  exercise  care  and  active  diligence  in 
order  that  its  depositors  may  be  protected  from  fraud  and  larceny. 

In  an  action  to  recover  the  balance  claimed  to  be  due  plaintiff  from  defend- 
ant, a  savings  bank,  it  appeared  that  plaintiff,  on  opening  the  account, 
received  a  pass-book  in  which  his  deposits  were  entered  and  which  con- 
tained printed  by-laws;  these  provided,  among  other  things,  that  payments 
should  only  be  made  to  the  depositor  or  his  duly  constituted  attorney,  on 
production  of  the  pass-book,  and  that  defendant  would  not  be  responsible 
"  for  any  fraud  committed  on  its  officers  in  producing  the  pass-book  and 
drawing  money  without  the  knowledge  or  consent  of  the  owner."  The 
money  in  suit  was  drawn  upon  a  forged  check  or  receipt  by  a  stranger  who 
had  stolen  the  pass-book.  Held,  that  although  the  payments  were  made  in 
good  faith,  defendant  was  liable,  the  jury  having  found  upon  evidence 
authorizing  the  submission  of  that  question  to  them,  that  defendant's 
officers  making  the  payments  were  chargeable  with  negligence. 

Schoenwald  v.  Met.  Svgs.  Bank  (57  N.  Y.  418),  distinguished  and  limited. 

(Submitted  June  15,  1801;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  September  9,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Matthew  Hale  and  William  D.  Veeder  for  appellant  The 
court  erred  in  denying  the  motion  to  direct  a  verdict  for 
defendant ;  and  also  in  refusing  to  charge  the  jury  that  the 
payments  made  on  the  production  of  the  bank-book  April  13 
and  April  17,  1888,  were  valid  payments.    (Allen  v.  TP.  & 
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Bank,  69  N.  Y.  314 ;  P.  Ins.  Co.  v.  C.  Ins.  Co.,  87  id.  400; 
2  Pars,  on  Cont.  513 ;  Moore  v.  Jackson,  4  Wend.  59 ;  West- 
cott  v.  Thompson,  18  N.  Y.  363 ;  Coleman  v.  Beach,  97  id. 
545 ;  Israel  v.  B.  S.  Bank,  9  Daly,  507 ;  Heaney  v.  L.  L  R. 
R.  Co.,  112  N.  Y.  122.) 

Hugo  Hirsh  for  respondent  It  was  proper  to  submit  to 
the  jury  the  question  of  ordinary  care  in  the  payment  of  the 
deposit  {Smith  v.  B.  8.  Bank,  101  K  Y.  58 ;  Ernes  v.  P. 
S.  Bank,  27  Conn.  233 ;  Appleby  v.  E  C.  S.  Bamh,  62  N. 
Y.  18 ;  Israel  v.  B.  S.  Bank,  9  Daly,  609 ;  UnderhiU  v.  P. 
S.  Bank,  32  Hun,  432 ;  People  v.  M.  &  F.  S.  Inst,  92  K  Y. 
9 ;  Crawford  v.  W.  S.  Bcvnk,  100  id.  53.)  There  was  enough 
evidence  of  want  of  ordinary  care  and  diligence  in  the  paying 
out  of  his  money,  by  the  defendant,  to  submit  to  the  jury. 
{Ouderkirk  v.  C.  N.  Bank,  119  N.  Y.  263 ;  People  v.  Convoy r 
97  id.  80 ;  Thurber  v.  H.  R.  R.  Co.,  60  id.  331 ;  Morrison,  v. 
E.  R.  R.  Co.,  56  id.  308 ;  Appleby  v.  E  C.  S.  Bank,  62  id. 
18.) 

Haight,  J.  This  action  was  brought  to  recover  the  sum  of 
$450.11,  being  balance  of  amount  deposited  by  the  plaintiff 
with  the  defendant. 

It  appears  that  this  balance  had  in  fact  been  paid  by  the 
bank  upon  a  forged  check  or  receipt,  to  a  stranger,  who  had 
stolen  the  pass-book  from  the  plaintiff.  At  the  time  the  plain- 
tiff opened  his  account  with  the  bank  he  subscribed  his  name 
in  a  book  kept  for  that  purpose  giving  his  place  of  residence, 
place  of  birth,  the  names  of  his  parents,  brothers  and  sisters, 
etc.  A  pass-book  was  issued  to  him  in  which  was  entered  the 
amounts  of  deposits  made  by  him  from  time  to  time. 

Among  the  by-laws  printed  in  the  book  appears  the  follow- 
ing :  "  Payments  shall  not  be  made  unless  the  depositor  shall  call 
for  and  receive  the  same  in  person  or  by  an  attorney  duly  con- 
stituted by  writing,  signed  and  acknowleged.  When  the  pay- 
ment is  made  the  pass-book  must  be  produced.  When  the 
entire  deposit  is  withdrawn  the  pass-book  must  be  surrendered. 
Sickeus  —Vol.  LXXXII.        62 
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*  *  *  The  bank  will  not  be  responsible  to  any  depositor 
for  any  f rand  committed  on  the  officers  in  producing  the  pass- 
book and  drawing  money  without  the  knowledge  or  consent 
of  the  owner." 

The  money  in  controversy  was  drawn  upon  two  different 
occasions;  $100  on  the  13th  day  of  April,  18S8,  and  the 
remaining  $350.11  on  the  17th  day  of  April  thereafter.  The 
court  in  submitting  the  case  to  the  jury  charged  that  the 
by-laws  printed  in  the  pass-book  constituted  a  contract  between 
the  depositor  and  the  bank  and  governed  their  relations ;  that 
a  payment  made  in  good  faith  in  the  exercise  of  reasonable 
<jare  and  diligence  by  the  officers  of  the  bank  to  a  person  pre- 
senting the  pass-book  even  though  obtained  by  fraud  and  who 
was  not  a  depositor,  was  a  valid  payment.  The  question  thus 
presented  for  the  determination  of  the  jury  was  as  to  whether 
the  officers  of  the  defendant  had  exercised  ordinary  care  and 
diligence  in  seeing  that  the  person  to  whom  the  money  was 
paid  was  authorized  to  receive  it.  The  first  question  which 
we  are  called  upon  to  consider  is  as  to  whether  the  evidence 
was  of  such  a  character  as  to  justify  the  submission  of  this 
question  to  the  jury.  The  $350  item  was  paid  by  the  cashier 
Frederick  Koch.  He  states  that  he  asked  the  person  present- 
ing the  bank-book  where  he  lived,  and  that  heat  first  answered 
New  York,  and  that  afterwards  he  stated  that  he  had  lived  in 
Brooklyn  before  that  at  56  Tillary  street ;  that  he  did  not  ask 
him  any  further  questions  but  paid  him  the  money.  The  other 
payment  was  made  by  Oscar  Thomas,  a  clerk,  who  assisted  the 
<^shier.  He  judged  from  the  first  that  the  signature  to  the 
receipt  was  not  exactly  right  and  asked  the  person  presenting 
it  if  he  could  not  write  with  a  more  fluent  hand,  and  received 
the  answer  that  he  was  not  feeling  well.  He  thinks  he  put 
the  other  questions  to  him  appearing  upon  the  signature  book 
and  that  they  were  answered  correctly.  As  to  the  payment  of 
the  $350  receipt,  the  question  of  negligence  was  clearly  for 
the  jury.  It  affirmatively  appears  that  the  cashier  did  not 
Avail  himself  of  the  means  at  hand  to  identify  the  person  pre- 
senting the  pass-book  and  forged  receipt.     As  to  the  $100 
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payment  the  question  is  involved  in  more  doubt,  but  in  view 
of  the  fact  that  the  acting  cashier  making  the  payment  was  an 
interested  witness,  that  the  signature  to  the  receipt  was  such 
as  to  lead  him  to  judge  that  it  was  not  right,  and  that  upon  the 
trial  the  signature  of  the  plaintiff,  as  well  as  that  upon  the 
receipt,  was  before  the  court  and  the  jury  for  comparison, 
upon  which  the  variance  may  have  been  so  great  as  of  itself 
to  put  a  prudent  person  upon  inquiry,  we  are  inclined  to  the 
view  that  this  question  was  also  one  for  the  jury  and  that  no 
error  is  apparent  that  would  justify  a  reversal. 

In  the  second  place,  it  is  contended  that  the  bank  having 
paid  in  good  faith  to  thfe  party  presenting  the  pass-book  is 
not  liable  even  though  negligent,  and  the  case  of  Schoenwald 
v.  Metropolitan  Savings  Bank  (57  N.  Y.  418)  is  cited  as  sus- 
taining such  a  rule.  There  are  some  expressions  in  the  opinion 
in  that  case  which  tend  to  sustain  the  appellant's  claim,  as  for 
instance :  "  Nor  do  I  see  that  it  was  at  all  material  to  the 
defendant  whether  the  order  was  a  forgery  or  not.  The 
defendant  was  at  liberty  to  pay  the  amount  of  the  deposit  to 
any  person  presenting  the  pass-book.  No  order  of  the  depos- 
itor was  required.  A  forged  order,  while  ordinarily  of  no 
legal  effect,  was  at  least  equal  to  no  order  at  all,  so  that  it 
appears  to  me  the  bank  had  the  right  to  make  the  payment  it 
did  on  a  simple  production  of  the  pass-book."  But  that 
doctrine  has  been  criticised  and  has  not  been  followed  in  later 
cases.  {Allen  v.  Williamsburg  Savings  Bank,  69  N.  Y.  314  ; 
Boone  v.  Citizen^  Savings  Bank,  84  id.  83-88 ;  Smith  v. 
Brooklyn  Savings  Bank,  101  id.  63.) 

In  the  Schoenwald  case  the  chief  question  litigated  was  as 
to  whether  the  order  upon  which  the  money  was  paid  was  a 
forgery,  and  the  question  of  negligence  does  not  appear  to 
have  been  considered. 

In  the  case  of  Appleby  v.  Erie  County  Savings  Bank  (62 
N.  Y.  12),  it  was  held  that  the  rules  prescribed  by  a  savings 
bank  for  its  protection  in  the  payment  of  deposits  do  not  dis- 
pense with  the  exercise  of  ordinary  care  upon  the  part  of  its 
officers,  and  if  by  a  custom  or  regulation  adopted  by  it  designed 
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to  prevent  fraud,  a  fact  is  brought  to  the  knowledge  of  the 
officers  calculated  to  excite  suspicion  and  inquiry,  a  failure  to 
institute  such  inquiry  is  negligence,  for  which  the  bank  is 
liable. 

It  was,  however,  held  that  inasmuch  as  the  charge  of  negli- 
gence rested  upon  the  dissimilarity  in  the  signatures,  that  the 
discrepancy  should  be  such  as  could  be  readily  discovered  by  a 
competent  person ;  that  there  waa  no  evidence  of  that  charac- 
ter and,  inasmuch  as  the  trial  court  had  the  benefit  of  a  per- 
sonal inspection,  the  difference  in  the  letters  may  not  have 
been  such  as  to  indicate  a  different  handwriting;  that  on 
review  the  court  had  no  means  of  determining,  but  that  the 
trial  court  properly  decided  that  the  dissimilarity  was  of  6uch 
a  character  that  negligence  could  not  be  predicted  upon  a 
failure  to  discover  it.     (See  cases  above  cited.) 

The  pass-book  of  a  savings  bank  cannot  be  regarded  as 
negotiable,  and  its  possession  does  not  constitute  proof  of  a 
right  to  draw  money  thereon.  The  book  imports  a  liability 
of  the  bank  to  the  depositor  for  the  amount  of  moneys  entered 
therein  as  deposited,  and  an  agreement  to  repay  at  such  time 
and  in  such  manner  as  he  shall  direct.  Assuming  that  the 
by-laws  printed  in  the  book  are  binding  upon  the  depositor 
and  constitute  a  contract  between  the  parties,  we  still  think 
that  the  duty  devolves  upon  the  officers  of  the  bank  to  exer- 
cise care  and  diligence  in  order  that  their  depositors  may  be 
protected  from  fraud  and  larceny.  The  defendant,  by  its 
by-law  to  which  we  have  called  attention,  has  undertaken  with 
the  plaintiff  that  payments  shall  not  be  made  unless  he  6hall 
call  for  the  same  in  person  or  by  an  attorney  duly  constituted 
by  writing,  signed  and  acknowledged.  Here  is  a  positive  and 
direct  agreement  which  would  absolutely  protect  the  plaintiff 
from  losses  of  this  character.  This  agreement,  however,  must 
be  considered  as  modified  by  that  which  follows,  to  the  effect 
that  the  bank  will  not  be  responsible  for  fraud  committed  on 
its  officers  in  producing  the  pass-book  and  drawing  money 
without  the  knowledge  or  consent  of  the  owner,  but  this 
modification  does  not  permit  the  officers  to  carelessly  shut 
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their  eyes  and  pay  to  any  person  presenting  the  pass-book,  but 
on  the  contrary,  they  owe  the  depositor  active  vigilance  in 
order  to  detect  fraud  and  forgery. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Teeence  McCkacken,  Appellant,  v.  William  C.  Flanagan 
et  aL,  Respondents. 

Where  an  order  for  the  publication  of  a  summons  was  granted,  under  the 
Code  of  Procedure  (§  435,  subd.  3),  upon  affidavit  stating  "  that  defend- 
ant is  a  non-resident  of  this  state  nor  can  be  found  therein,"  ?ield,  that 
the  affidavit  was  insufficient  to  give  jurisdiction,  and  that  a  judgment 
entered  against  the  defendant  by  default  and  a  title  under  a  sheriff's  deed 
upon  a  sale  of  his  property  under  said  judgment,  were  void;  that  the 
affidavit  should  have  shown  to  the  satisfaction  of  the  judge  the  exercise 
of  and  the  failure  to  find  defendant  in  the  state,  "  after  due  diligence." 
(See  also  Code  Civ.  Pro.  §  439.) 

Kennedy  v.  N.  Y.  Life  Tns.  &  TV.  Co.  (101  N.  Y.  487);  Jerome  v.  Flagg  (48 
Hun,  351);  Seller  v.  WiUon  (43  id.  629),  distinguished. 

(Argued  June  15,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  8,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  action  was  ejectment  brought  to  recover  the  possession 
of  two  lots  of  land  situate  at  Mount  Vernon,  Westchester 
county,  by  the  plaintiff  McCracken  alleging  ownership.  The 
answer  alleged  ownership  in  defendants  and  possession  by 
them  as  such  owners. 

Upon  the  trial  the  plaintiff  relied  upon  a  conveyance  of  the 
premises  in  question  from  one  Henry  Kahle,  who  on  the  12th 
day  of  December,  1867,  was  the  owner  of  such  premises,  to 
the  plaintiff  and  one  Patrick  McCracken,  by  deed  executed  on 
the  17th  day  of  May,  1869.  The  said  Patrick,  by  his  will, 
devised  his  interest  in  the  same  to  the  plaintiff. 
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The  defendants  claimed  title  to  the  premises  through  a  deed 
from  the  sheriff  of  Westchester  county,  made  to  one  Lawrence 
Cartan  on  the  25th  day  of  January,  1869,  and  by  mesne  con- 
veyances from  Cartan  to  one  Edward  Flanagan,  and  from  the 
latter  to  the  defendants. 

The  sheriff's  conveyance  was  made  in  pursuance  of  a  sale  of 
said  premises  under  a  judgment  in  an  action  determined  by 
judgment  in  favor  of  Lawrence  Cartan  and  others  against  said 
Henry  Kahle  in  the  Supreme  Court.  A  warrant  of  attach- 
ment was  issued  in  said  action  on  the  ground  that  Kahle  was 
not  a  resident  of  the  state  of  New  York.  A  notice  of  the 
pendency  of  the  action  was  duly  filed  and  an  order  was  pro- 
cured from  the  county  judge  of  Westchester  county  for  the 
service  of  the  summons  by  publication.  Kahle,  the  defendant 
in  that  action,  did  not  appear  therein.  Publication  was  made 
under  section  136,  subdivision  3  of  the  Code  of  Procedure 
then  in  force. 

Further  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives  for  appellant.  The  affidavit  upon  which 
the  order  of  publication  was  granted  was  insufficient.  {Carle- 
ton  v.  Carleton.  85  X.  Y.  313.)  The  words  "  nor  can  be 
found  therein,"  are  a  conclusion  of  law  j>ure  and  simple. 
(Bixby  v.  Smith,  3  Hun,  60.)  The  chief  and  essential  fact 
necessary  to  justify  the  order  of  publication,  that  the  defend- 
ant cannot,  after  due  diligence,  be  found  within  the  state,  was 
never  in  any  manner  laid  before  the  judge.  (Sm  ith  v.  Mahon, 
2  Civ.  Pro.  Rep.  55  ;  Greenbaum  v.  Dwyer,  66  How.  Pr.  266.) 

James  W.  Covert  and  Thomas  J.  McKee  for  respondents. 
The  order  for  the  service  of  the  summons  by  publication  in 
the  action  of  Cartan  v.  Kahle  was  valid.  (Dunnan  v. 
MeGuire,  101  N.  Y.  164;  Kennedy  v.  JV.  Y.  I.  Ins.  Co., 
101  id.  48 ;  Belmcmt  v.  Cornen,  82  id.  256.)  The  validity  of 
the  order  cannot  be  impeached  in  this  action.  (Silver  v.. 
Wilson,  43  Hun,  629.) 
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Potter,  J.  The  affidavit  upon  which  the  judge  granted 
the  order  for  service  of  the  summons  and  complaint  upon  the 
grantor  of  plaintiff  was  as  follows : 

"City  and  County  of  New  York,  88. : 

"  Minott  M.  Silliman  being  duly  sworn,  says  that  he  is  on© 
of  the  attorneys  for  the  plaintiffs  in  the  above  entitled  action  ;. 
that  a  summons  has  been  issued  in  this  action  against  the 
defendant  therein ;  that  defendant  is  a  non-resident  of  this 
state,  nor  can  be  found  therein,  but  has  a  place  of  residence 
at  Matewan,  in  the  state  of  New  Jersey ;  that  this  action  is 
brought  to  recover  the  sum  of  nine  hundred  and  6ixty-four 
dollars  and  thirty-two  cents,  and  the  ground  of  the  plaintiffs' 
claim  in  this  action  is  a  promissory  note  made  by  said  defend- 
ant for  seven  hundred  and  twenty-seven  dollars,  and  due 
December  13th,  1866,  and  one  dollar  and  eighty-one  cents  for 
protest  of  said  note,  and  two  dollars  and  fifty-five  cents  interest 
due  thereon,  and  the  further  sum  of  two  hundred  and  thirty- 
one  dollars  and  sixty-six  cents,  with  one  dollar  and  thirty  cents 
interest  due  thereon  on  a  book  account  for  goods  sold  and 
delivered  by  said  plaintiff  to  said  defendant,  which  said  several 
sums  still  remain  due  and  unpaid. 

"  That  said  defendant  has  property  consisting  of  real  estate 
situated  at  Mount  Vernon,  in  said  county  of  Westchester  and 
state  of  New  York." 

The  affidavit  is  made  by  one  of  plaintiffs'  attorneys  and, 
though  it  embraces  several  quite  diverse  subjects,  it  neverthe- 
less imports  unqualified  knowledge  in  respect  to  all  of  them. 

The  sole  question  sought  to  be  raised  upon  this  appeal  by 
the  appellant  arises  upon  section  135  of  the  Code  of  Procedure, 
which  is  in  these  words :  "  Where  the  person  on  whom  the 
service  of  the  summons  is  to  be  made  cannot,  after  due  dili- 
gence, be  found  within  the  state,  and  that  fact  appears  to  the 
satisfaction  of  the  court  or  a  judge  thereof,  or  of  a  county 
judge  of  the  county  where  the  trial  is  to  be  had,  and  it  in  like 
manner  appears  that  a  cause  of  action  exists  against  the  defend- 
ant in  respect  to  whom  the  service  is  to  be  made,  or  that  he  is. 
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a  proper  party  to  an  action  relating  to  real  property  in  this 
state,  such  court  or  judge  may  grant  an  order  that  the  service 
be  male  by  the  publication  of  a  summons  in  either  of  the  fol- 
lowing cases :  Sub.  3.  "Where  he  is  not  a  resident  of  this  state, 
but  has  property  therein,  and  the  court  has  jurisdiction  of  the 
subject  of  the  action,"  which  precedes  the  specifications  of  the 
class  of  cases  in  wliich  service  of  the  summons  other  than 
personal  may  be  made. 

It  would  seem  that,  by  a  just  construction  of  that  section, 
certain  facts  are  required  to  be  made  to  appear  to  the  satisfac- 
tion of  the  court  or  judge  before  granting  the  order  for  this 
exceptional  mode  of  service  of  process  upon  the  defendant  in 
the  action,  viz.,  that  such  person  cannot  after  due  diligence  be 
found  within  this  state,  and  that  a  cause  of  action  exists  against 
such  defendant  in  certain  respects. 

There  is  no  question  that  the  affidavit  in  this  case  makes  it 
appear  that  a  cause  of  action  exists  against  the  defendant,  and 
the  nature  of  it.  But  does  the  affidavit  make  these  facts 
appear,  viz.,  that  the  defendant  cannot  after  due  diligence  be 
found  within  the  state?  This  language  fairly  imports  two 
facts,  viz.,  the  exercise  of  due  diligence  to  find  the  defendant 
within  this  state,  and  the  failure  to  find  him  through  the  exer- 
cise of  such  diligence. 

Assuming  that  it  was  competent  for  the  affiant  to  depose 
that  the  defendant  could  not  be  found  within  the  state,  will 
such  statement  in  the  affidavit  suffice  for  the  proof  of  the 
exercise  of  due  diligence  to  find  the  defendant,  or  is  due 
diligence  necessarily  to  be  imported  into  the  affidavit  or  to  be 
inferred  from  the  statement  therein  that  the  defendant  cannot 
be  found  within  the  state  ?  If  that  was  the  case,  the  legislature 
would  doubtless  have  been  satisfied  to  have  the  affidavit  state 
that  the  defendant  cannot  be  found  within  the  state  and  not 
have  superadded  thereto  the  phrase  "  after  due  diligence." 

Besides,  it  is  a  fundamental  rule  that  when  facts  are  to  be 
found  by  a  judge  or  jury,  the  evidence  of  the  existence  of  the 
requisite  facts  must  be  presented,  and  not  the  conclusion  or 
inference  of  the  affiant  or  witness  that  the  requisite  facts  exist 


1891.]  McCracken  v.  Flanagan  et  al.  497 

Opinion  of  the  Court,  per  Potter,  J. 

If  this  were  not  so,  the  judicial  function  of  the  court  or  jury 
•would  be  superseded,  and  the  conclusion  of  the  affiant  or  wit- 
ness would  be  substituted  instead  of  the  judgment  of  the  court 
or  jury. 

It  is  plain,  from  a  consideration  of  the  law,  that  jurisdiction 
of  a  court  to  render  a  judgment  against  a  party  to  an  action  is 
ordinarily  acquired  by  the  personal  service  of  process,  as  well 
as  from  the  phraseology  of  section  135,  that  the  order  for  a 
different  mode  of  service  may  only  be  granted  upon  proof  by 
affidavit  of  the  existence  of  certain  facts,  and  hence  the  fact 
and  the  mode  of  establishing  it  is  jurisdictional. 

Now,  the  fact  to  be  proved  is  that  the  defendant  cannot  be 
found  in  the  state  after  or  thrpugh  due  diligence  used  for  the 
purpose  of  finding  the  defendant,  in  order  to  make  personal 
service  of  the  summons  upon  him.  The  order  which  is  based 
upon  the  affidavit,  and  is  in  its  nature  and  office  an  adjudica- 
tion that  due  diligence  has  been  used  to  find  and  serve  the 
defendant  personally,  contains  no  statement  in  respect  to 
diligence. 

"We  will  now  turn  to  the  decisions  of  the  courts  upon  this 
point  and  see  whether  they  indicate  any  departure  from  the  rule 
as  above  stated.  In  the  case  of  Kennedy  v.  New  York  Life 
Ins.  A  Tr.  Co.  (101  N.  Y.  487),  cited  in  the  opinion  of  the 
learned  General  Term  in  this  case,  and  which  was  an  action  to 
foreclose  a  mortgage  upon  real  estate,  the  affidavit  upon  which 
the  order  of  publication  was  made  stated  that  the  defendants 
"  cannot  after  due  diligence  be  found  within  this  state,"  they 
being  residents  of  other  specified  states,  "  that  the  summons 
herein  was  duly  iseued  for  said  defendants,  but  cannot  be  per- 
sonally served  upon  them  by  reason  of  such  non-residence." 
The  affidavit  in  the  case  cited  states  in  the  language  of  the  stat- 
ute that  "  the  defendant  cannot  after  due  diligence  be  found 
within  this  state,"  *  *  *  u  but  cannot  be  served  person- 
ally upon  them  by  reason  of  such  non-residence." 

The  affidavit  in  the  case  under  consideration  entirely  omits 
the  words  "  after  due  diligence,"  or  to  state  that  any  degree  of 
diligence  whatever  had  been  used  to  find  the  defendant.  If  it 
Sickels— Vol.  LXXXII.        63 
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were  competent  for  a  party  to  state  that  he  has  used  diligence 
or  due  diligence,  then  the  affidavit  in  the  case  cited  might  be 
held  sufficient,  especially  in  connection  with  the  further  state- 
ment that  they  "  cannot  be  served  personally  upon  them  by 
reason  of  such  non-residence." 

In  the  case  of  Carleton  v.  Carleton  (85  N.  Y.  313),  this 
court  held  that  an  affidavit  stating  "  that  the  defendant  has  not 
resided  within  the  state  of  New  York  since  March,  1877,  and 
deponent'  is  informed  and  believes  that  the  defendant  is  now  a 
resident  of  San  Francisco,  California,"  was  insufficient  to  con- 
fer jurisdiction.  The  affidavit  in  the  latter  case,  like  the  affi- 
davit in' this  case,  entirely  omits  the  averment  of  due  or  any 
diligence,  and  has  the  like  averment  of  the  non-residence  of 
the  defendant.  The  opinion  in  the  two  cases  (101  N.  Y.  and 
85  N.  Y.  mpra)  was  written  by  the  same  judge,  and  was  con- 
curred in  by  all  the  members  of  the  court,  and,  moreover, 
the  opinion  in  101  N.  Y.  expressly  reaffirms  the  opinion  in 
85  N.  Y.,  and  maintains  there  is  a  distinction  between  the  affi- 
davit in  the  two  cases.  But  the  same  distinction  exists  between 
the  case  at  bar  and  the  case  in  101  N.  Y.  that  exists  between 
the  case  in  85  N.  Y.  and  101  N.  Y.  supra.  The  reasons 
and  comments  contained  in  the  opinion  in  85  N.  Y.  are 
applicable  to  the  case  at  bar  and  need  not  be  here  repeated. 

The  case  of  Jerome  v.  Flagg  (48  Hun,  351)  is  in  line  with 
the  case  of  Kennedy  v.  New  York  Life,  etc.  (101  N.  Y.  supra), 
and  the  affidavit  was  held  sufficient  upon  the  ground  that  the 
expression  in  the  affidavit  "  that  said  defendant  cannot,  with 
due  diligence,  be  served  personally  within  the  state,"  must  be 
regarded  not  solely  as  a  conclusion  of  law,  but  as  a  statement 
of  fact  tending  to  show  that  due  diligence  had  been  used. 

To  the  same  effect  is  the  case  of  Seiler  v.  Wilson  (43  Hun, 
629),  and  the  distinction  is  made  and  followed  between  the 
Kennedy  case  (101  N.  Y.)  and  Carleton  case  (85  id.  supra) 
and  Lockwood  v.  Brandy  (31  Hun,  155)  and  Bixby  v.  Smith 
(3  id.  60)  and  Esterhrook  v.  Esterbrook  (64  Barb.  621). 

The  question  in  Bixby  v.  Smith  (supra)  arose  collaterally 
in  an  application  to  be  relieved  from  a  contract  to  purchase  a 
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title  affected  by  this  alleged  defect.  The  affidavit  in  the  case 
cited  stated  that  six  of  the  defendants  resided  at  Seiina,  in  the 
state  of  Alabama,  and  one  of 'the  defendants  at  Greenville  in 
that  state.  The  court  in  the  opinion  in  the  case  last  cited  uses 
the  following  language :  u  There  is  no  statement  in  the  affidavit 
that  these  defendants  could  not  be  found  within  the  6tate  after 
due  diligence,  nor  is  there  anything  to  show  that  any  effort  had 
been  made  to  find  them .  The  affidavit  rests  upon  the  naked  asser- 
tion of  non-residence.  The  order  in  form  follows  the  affidavit. 
It  recites  that  it  appeared  to  the  satisfaction  of  the  court  that 
the  defendants  named  are  non-residents  of  the  state  and  reside 
at  the  places  named  in  the  affidavit.  The  order  fails  to  recite 
that  it  also  appeared  to  the  satisfaction  of  the  court  that  the 
defendants  could  not,  after  due  diligence,  be  found  in  this 
6tate.  There  is  nothing  to  indicate  in  the  order  that  the  judge 
or  court  passed  upon  that  question,  and  nothing  was  laid  before 
the  judge  calling  for'his  determination  of  that  question.  The 
order,  it  appears,  was  made  by  myself  at  chambers  in  the 
haste  and  pressure  of  business  at  that  court,  relying  on  the 
experience  of  the  attorney  in  this  class  of  actions  in  the  prepa- 
ration of  such  papers  and  orders.  I  am  unable  to  see  any 
ground  upon  which  the  order  can  be  treated  as  valid.  A  part 
of  the  defendants  named  as  non-residents  did  not  appear  in 
the  action,  and  as  to  them  the  judgment  is  inoperative." 

It  is,  from  an  examination  of  this  statute,  and  the  decisions 
in  relation  to  it,  pretty  evident  that  some  degree  of  diligence 
must  be  exercised  to  find  the  party,  and  what  i6  a  due  degree 
depends  upon  circumstances  surrounding  each  case,  and  that 
the  simple  averments  in  the  affidavit  that  the  defendant  is  a 
non-resident  and  cannot  be  found  within  the  state  are  not  alone 
sufficient  to  support  an  order  for  the  service  of  a  summons  by 
publication.  Those  facts  do  not  imply  that  any  diligence  has 
been  exercised  to  find  and  serve  the  defendant  personally  with 
process.  It  needs  no  argument  to  show  that  the  averment  in 
the  affidavit  that  the  defendant  cannot  be  found  in  the  state 
does  not  tend  to  prove  the  exercise  of  due  diligence  to  find 
the  defendant,  for  the  statute  in  question  not  only  requires 
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that  it  be  stated  in  the  affidavit  that  the  defendant  cannot  be 
found,  but  expressly  requires  the  averment  that  he  cannot  be 
found  after  due  diligence.  Hence,  the  statute  forbids  that 
due  diligence  may  be  implied  from  the  statement  that  the 
defendant  cannot  be  found  within  the  state. 

In  view  of  the  decisions  above  referred  to,  and  the  cases 
therein  referred  to,  we  are  constrained  to  a  different  conclusion 
from  that  expressed  in  the  opinion  of  the  learned  General 
Term  in  this  case,  "  that  the  title  of  the  defendant's  grantor 
under  the  sheriffs  deed  to  him  in  pursuance  of  the  sale  under 
the  judgment  was  valid,  and  that  the  defendant  derived  a  good 
title  from  his  grantor.  The  plaintiff,  therefore,  took  no 
interest  in  the  property  under  the  devise  in  the  will  of 
McCracken,  because  the  grantor  of  his  devisor  had  been 
divested  of  the  title  by  the  sale  under  the  judgment  against 
him  in  the  attachment  suit." 

The  judgment  should,  therefore,  be 'reversed,  and  a  new 
trial  granted,  costs  to  abide  event. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  reversed. 
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Thomas  T.  Stewart,  Appellant,  v.  Benjamin  S.  Stone, 
Respondent. 

Although  a  party  to  an  absolute  executory  contract  is  not  excused  by 
inability  to  execute  it,  caused  by  unforseen  accident  or  misfortune, 
but  must  perform  or  pay  damages  unless  he  has  protected  him- 
self by  stipulations  in  the  contract,  there  may  be  in  the  nature  of 
the  contract  an  implied  condition  by  which  he  will  be  relieved  from 
such  unqualified  obligation,  and,  when  in  such  case,  without  his  fault, 
performance  is  rendered  impossible,  it  may  be  excused. 

Such  an  implication  arises  when  it  inherently  appears  by  the  contract  to 
have  been  known  to  the  parties  to  it  and  contemplated  by  them  when 
it  was  made,  that  its  fulfillment  would  depend  upon  the  continuance 
or  existence,  at  the  time  for  performance,  of  certain  things  or  condi- 
tions essential  to  its  execution. 

While,  as  a  general  rule,  when  a  bailee  fails  on  demand  to  deliver  to  the 
bailor  property  tc  which  the  latter  is  entitled,  the  presumption  of  liability 
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arises,  and  if  the  goods  cannot  be  found  it  furnishes  the  imputation  of 
negligence  as  the  cause,  such  prima  facie  case  may  be  overcome  when 
it  is  made  to  appear  that  the  loss  was  occasioned  by  some  misfortune  or 
accident  not  within  the  control  of  the  bailee,  and  then  the  onus  is  upon 
the  bailor  to  prove  that  this  was  chargeable  to  the  want  of  care  of  the 
bailee. 

Plaintiff  and  his  assignors  entered  into  an  agreement  with  defendant,  by 
which  the  latter  agreed  to  manufacture  cheese  and  butter  from  milk 
delivered  at  his  factory  by  the  former,  to  sell  the  products  and  dis- 
tribute the  proceeds  in  the  manner  stipulated.  The  factory  was  there- 
after destroyed  by  fire  and  a  quantity  of  milk,  butter  and  cheese  thereby 
lost.  In  an  action  to  recover  the  amount  of  the  loss,  held,  that  the 
contract  was  one  of  bailment  and  defendant  assumed  simply  the 
duty  to  exercise  ordinary  care  to  protect  and  preserve  the  property;  that 
the  burden  was  upon  plaintiff  to  show  a  failure  to  perform  that  duty; 
and  that  no  presumption  of  negligence  arose  from  the  fact  that  the  loss 
resulted  from  the  fire. 

Also  held,  that  from  the  nature  of  the  agreement  it  must  be  deemed  to 
have  been  contemplated  by  the  parties  that  the  articles  to  be  manu- 
factured should  be  made  only  from  the  materials  furnished  and  at 
defendant's  factory,  and  there  was  necessarily  an  implied  condition  so 
qualifying  his  undertaking  as  to  relieve  him  from  performance  rendered 
impossible  without  his  fault. 

(Argued  June  15,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17,  1888,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

The  plaintiff  and  his  assignors  were  patrons  of  the  defend- 
ant's factory,  where  they  and  others  delivered  milk  to  be  manu- 
factured into  cheese  and  butter,  marketed  and  the  proceeds 
deposited  by  him  for  them  respectively  at  a  stipulated  com- 
pensation. This  was  done  by  the  defendant  up  to  October  28, 
1883,  when  the  factory  was  destroyed  by  fire,  and  a  quantity 
of  milk,  butter  and  cheese  thereby  lost.  Several  of  the 
patrons  suffering  such  loss  assigned  their  asserted  claims  against 
the  defendant  to  the  plaintiff,  who  brought  this  action,  and  in 
his  complaint  alleged  that  the  destruction  and  loss  by  the  fire 
was  occasioned  by  the  negligence  of  the  defendant  or  his 
agents  and  servants. 
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The  referee  found  that  such  negligence  was  not  established, 
and  directed  judgment  for  the  defendant. 
Further  facts  appear  in  the  opinion. 

J.  W.  Shea  for  appellant.  A  party  who  has  entered  into  a 
contract  to  make  and  deliver  a  manufactured  article,  cannot 
excuse  non-performance  upon  the  plea  of  an  accident.  (Booth 
v.  &  D.  R.  M.  Co.,  60  N.  Y.  487 ;  Ward  v.  2T.  Y  C.  R.  R. 
Co.,  47  id.  33  ;  Nelson  v.  Odiorne,  45  id.  493  ;  Read  v. 
Spaulding,  30  id.  639  ;  Price  v.  Hartshorn,  44  id.  99  ;  Har- 
mony v.  Bingham,  12  id.  99  ;  N.  Y.  C.  &  II.  R.  R.  R.  Co. 
v.  S.  0.  Co.,  87  id.  492 ;  Tompkins  v.  Dudley,  25  id.  272 ; 
Graves  v.  Waite,  59  id.  156;  Ross  v.  Terry,  63  id.  613; 
Harris  v.  Todd,  16  Hun,  249;  Whart.  on  Xeg.  §  422;  Col- 
lins v.  Burnett,  46  X.  Y.  490 ;  Story  on  Bailments,  38,  §§  36, 
411 ;  Piatt  on  Covenants,  chap.  2,  §  1  ;  Chitty  on  Cont.  567, 
569 ;  Cobb  v.  Harmon,  23  X.  Y.  150  ;  Fairfax  v.  xV.  Y.  C. 
R.  R.  Co.,  67  id.  11  ;  Curtis  v.  D.,  L.  <&  W.  R.  R.  Co.,  74 
id.  124 ;  Westcott  v.  Fargo,  6  Lans.  319  ;  Burnell  v.  JT.  Y. 
C.  R.  R.  Co.,  45  X.  Y.  184 ;  Leary  v.  Woodruff,  4  Hun,  99; 
Railway  v.  Briggs,  37  X.  Y.  256 ;  Swords  v.  Edgar,  59  id. 
37 ;  Bunnel  v.  Stern,  34  X.  Y.  S.  K.  221 ;  Kennedy  v. 
Mayor,  etc.,  73  X.  Y.  368  ;  Cannavan  v.  Conklin,  1  Daly, 
509  ;  Tomey  v.  Roberts,  21  J.  &  S.  446  ;  Rittoman  v.  Ropes, 
19  id.  25  ;  Camp  v.  Wood,  76  X.  Y.  92  ;  Clussman  v.  I.  I. 
R.  R.  Co.,  9  Hun,  618;  Rollett  v.  Long,  56  X.  Y.  200; 
Lowrey  v.  M.  R.  R.  Co.,  99  id.  166  ;  Goold  v.  Chapin,  20 
id.  259;  Chamberlain  v.  IF".  T.  Co.,  44  id.  307;  Fennir  v. 
Buffalo  S.  Line,  Id.  507  ;  Zdw?i  v.  C  cfe  .4.  i?.  R.&T.  Co., 
46  id.  286;  Ouderkirk  v.  C  X.  Bank,  119  id.  267;  6'oW- 
w«  v.  j\T.  J/.  F.  i?tf/*£,  64  Barb.  333  ;  PaUison  v.  &  X 
i?<z>i£,  80  X.  Y.  98  ;  Cutting  v.  Mahler,  78  id.  454 ;  R.  M. 
Co.  v.  N.  II.  S.  Co.,  50  id.  121  ;  Bank  of  Oswego  v.  Boyle, 
91  id.  41 ;  Hathorn  v.  Ely,  28  id.  78  ;  Piatt  v.  Ilibbard,  7 
Cow.  497;  Beardsley  v.  Richardson,  11  Wend.  25  ;  Scheverin 
v.  Jfaffu,  5  Kobt.  404  ;  51  X.  Y.#180  ;  /S?yJ^  v.  N.  Y,  L. 
E.  &W.  R.  R.  Co.,  95  id.  568 ;  Caldwell  v.  N.  J.  S.  Co., 
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47  id.  291 ;  Cosulich  v.  S.  O.  Co.,  122  id.  118 ;  Smith  v.  B* 
&  N.  A.  Co.,  86  id.  408  ;  Wheeler  v.  C.  M.  L.  Ins.  Co.,  82 
id.  550 ;  Booth  v.  S.  D.  It.  M.  Co.,  60  id.  491 ;  Spaulding 
v.  Rosa,  71  id.  44 ;  Cornell  v.  Cornell,  96  id.  115  ;  Mullen 
v.  St.  John,  57  id.  567  ;  Merritt  v.  Earle,  29  id.  115 ;  Mynard 
v.  S.  B.  B.  Co.,  71  id.  187  ;  Edwards  v.  JV.  Y.  &  H.  R.  B. 
Co.,  98  id.  261 ;  Carr  v.  B.  cfe  L.  It.  B.  Co.,  14  Allen,  448 ; 
Michaels  v.  N.  T.  C.  B.  B.  Co.,  30  K  Y.  564 ;  Bead  v. 
Spaulding,  Id.  630  ;  Brehm  v.  G.  W.  B.  Co.,  34  Barb.  256 ; 
Webb  v.  B.,  W.  <&  0.  B.  B.  Co.,  49  K  Y.  420 ;  2  Pars,  on 
Cont.  184 ;  Barber  v.  Johnson,  19  Wend.  500.)  The  plain- 
tiff having  made  a.  prima  facie  case,  the  defendant  must  give 
some  evidence  to  rebut  it,  which  the  jury  believe,  or  the  prima 
facie  case  must  prevail.  (Lamb  v.  C.  A.  B.  B.  Co.,  46  N. 
Y.  279  ;  Heihman  v.  Lazarus,  90  id.  672.)  In  construing  a 
report  or  decision,  on  proceeding  for  review,  full  effect  will 
be  given  to  special  findings  in  preference  to  the  general  find- 
ings, upon  the  principle  that  a  general  finding,  like  a  verdict, 
is  controlled  by  a  special  finding  of  fact.  (Bennett  v.  Buchan, 
76  N.  Y.  386  ;  Phelps  v.  Vischer,  50  id.  69 ;  Schwinger  v. 
Baymond,  83  id.  192  ;  105  id.  648 ;  Tompkins  v.  Lee,  59  id. 
662  ;  Bennett  v.  Bates,  94  id.  354  ;  Health  Dept.  v.  Burden, 
99  id.  237;  Bonnell  v.  Griswold,  89  id.  122;  Ferguson  v. 
Bubbell,  97  id.  507  ;  Teal  v.  Barton,  40  Barb.  127  ;  McGregor 
v.  Brown,  10  N.  Y.  114;  Waheman  v.  IF.  &  W.  M.  Co.,  101 
id.  217  ;  Schwander  v.  Birge,  46  Hun,  66  ;  People  v.  Augs- 
burg, 97  N.  Y.  501 ;  Carpenter  v.  Blake,  2  Lans.  206 ;  Sey- 
mour v.  Fellows,  77  N.  Y.  180.)  The  transaction  as  found 
by  the  referee  was  a  sale,  and  plaintiff  is  entitled  to  recover. 
(Smith  v.  Clark,  21  Wend.  83  ;  Nortim  v.  Woodruff,  2  N.  Y. 
183 ;  Andrews  v.  Richmond,  34  Hun,  20  ;  Buffern  v.  Merry,  3 
Mason,  478  ;  Hurd  v.  West,  7  Cow.  752 ;  Cooke  v.  Millard, 
65  K  Y.  352 ;  Burrows  v.  Whittaker,  71  id.  291 ;  Code  Civ. 
Pro.  §  1207;  Goodwin  v.  Griffs,  88  K  Y.  629;  Austin  v. 
Bamdon,  44  id.  63 ;  McDonough  v.  Dillingham,  43  Hun, 
49a;  Allen  v.  Allen,  52  id.  398;  Segelken  v.  Meyer,  94  N. 
Y.  473,  484  ;  Greentree  v.  Bosenstock,  61  id.  583  ;  Viimer  v. 
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Schall,  Id.  568 ;  Conaughty  v.  Nichols,  42  id.  83 ;  Bychia  v. 
Wood,  24  id  607 ;  Sparman  v.  Krim,  83  id.  245 ;  Ross  v. 
Terry,  63  id.  613 ;  Graves  v.  Watte,  59  id.  156 ;  Walter  v. 
Raskin,  12  How.  Pr.  28 ;  Bell  v.  Merrifidd,  109  N.  Y.  202 ; 
K  It.  N.  v.  Adams,  21  N.  Y.  S.  E.  880 ;  Wright  v.  Wright,  54 
N.  Y.  437  ;  Mills  v.  Bliss,  55  id.  139 ;  Harmony  v.  Bingham, 
12  id.  99;  Tompkins  v.  Dudley,  25  id.  275 ;  Wheeler  v.  in*. 
Ck,  82  id.  543  ;  Z««fc  v.  jfanfo,  85  id.  258;  Ward  v.  77.  R. 
R.  R.  Co.,  34  N.  Y.  S.  E.  936 ;  Collins  v.  Bennett,  46  K 
Y.  490.) 

TT.  J..  Poucher  and  (7.  C.  Brown  for  respondent.  Neither 
the  defendants,  Miller  nor  his  servants  have  been  guilty  of  con- 
tributory negligence.  {Spence  v.  Glider,  39  Hun,  193.) 
The  appellate  court  cannot  review  the  judgment  upon  the 
question  of  fact  because  against  the  weight  of  evidence,  in 
the  absence  of  a  statement  in  the  case,  not  a  statement  of  the 
referee's  opinion  in  his  certificate  of  settlement  annexed  to 
the  case,  that  it  contains  all  the  evidence.  {Spence  v.  Clipper, 
39  Hun,  193 ;  Griffith  v.  Phelps,  21  Wkly.  Dig.  390 ;  Porter 
v.  Smith,  7  Civ.  Pro.  Eep.  195 ;  Perrim  v.  Hotchkiss,  2  T. 
&  C.  370;  59  N.  Y.  649;  IlowUnd.  v.  Howlwnd,  20  Hun, 
472 ;  Balies  on  N.  T.  &  App.  144.)  The  relation  of  bailor 
and  bailee  existed  in  this  case,  being  a  bailment  for  the  bene- 
fit of  both.  {Foster  v.  PeUibone,  7  N.  Y.  433 ;  Mallory  v. 
Willis,  4  id.  76-85 ;  34  Hun,  20 ;  25  id.  273.)  The  plaintiff, 
not  having  shown  that  the  defendant  was  guilty  of  negligence, 
cannot  recover.  (1  Pars,  on  Cont.  570  ;  2  id.  88 ;  Claflin  v. 
Meyer,  75  N.  Y.-260  ;  Hart  v.  II.  R.  B.  Co.,  80  id.  480 ;  R. 
M.  Co.  v.  N.  IT.  S.  Co.,  50  id.  121 ;  18  id.  534;  101  id.  661; 
HaU  v.  Smith,  78  id.  480 ;  Lamb  v.  C.  &  A.  R.  R.  Co.,  46 
id.  271 ;  Curtis  v.  R.  &  S.  R.  R.  Co.,  18  id.  534 ;  119  id. 
263.)  The  respondent  on  this  appeal  can  invoke  the  aid  of  any 
fact  found  which  will  sustain  the  judgment  appealed  from. 
The  respondent  insists  that  the  facts  found  precluded  a  recov- 
ery and  establish  payment  and  settlement.  {Place  v.  Mcllvain, 
38  N.  Y.  96  ;  Pomeroy  v.  Farmer,  70  id.  547-550 ;  McMichad 
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v.  Kilmer,  76  id.  36 ;  Nihlo  v.  Benssee,  3  id.  375.)  The  title 
to  the  milk,  butter  and  cheese  remained  at  all  times  in  the 
patrons,  the  plaintiff  and  his  assignors,  and  was  destroyed  by 
an  accident  without  the  fault  of  the  defendant,  who  was 
merely  a  bailee  for  hire.  {Ouderhirh  v.  C.  N.  Bank,  119 
N.  Y.  263-267 ;  Dexter  v.  Norton,  47  id.  62 ;  Harmony  v. 
Brighton,  12  id.  99.)  Plaintiffs  counsel  asked  the  same  wit- 
ness called  by  himself  if  he  told  Mr.  Kowe  a  few  weeks  before 
the  fire  that  he  considered  the  arch  dangerous.  The  objection 
to  this  testimony  upon  the  grounds  stated  was  properly  sus- 
tained. (Coulton  v.  A.  K  Co.,  56  N.  Y.  585;  CampbeU  v. 
Syracuse,  20  Wkly.  Dig.  449 ;  85  N.  Y.  536.) 

Bradley,  J.  The  plaintiff  and  his  assignors  agreed  to 
deliver  their  milk  at  the  defendant's  factory  for  that  purpose, 
and  he  undertook,  for  a  stipulated  compensation,  to  there 
manufacture  from  it  butter  and  cheese,  sell  stich  products  and 
distribute  between  them  the  proceeds  in  the  manner  provided 
for  by  the  agreement.  The  contract  was  one  of  bailment 
involving  the  performance  of  service  by  the  defendant,  and  in 
the  result  the  parties  were  mutually  and  benefically  interested. 
{Mattoryx.  Willis,  4  N.  Y.  76 ;  Foster  v.  Pettibone,  7  id.  433.) 
The  duty  assumed  by  the  defendant  was  to  exercise  ordinary 
care  for  the  protection  and  preservation  of  the  subject  of  the 
bailment  with  a  view  to  the  faithful  performance  of  his  con- 
tract, and  he  was  chargeable  with  liability  to  his  patrons  for 
any  loss  to  them  occasioned  by  his  failure  to  observe  and  dis- 
charge such  duty. 

It  is  urged  that  the  referee  erred  in  his  conclusion  that  the 
plaintiff  had  failed  to  show  that  tjie  damages  were  caused  by 
the  negligence  of  the  defendant.  This  contention  is  not  only 
on  the  alleged  ground  that  it  did  appear  that  the  latter  was  in 
fact  chargeable  with  negligence  as  the  cause  of  the  loss,  but 
that  the  burden  was  with  the  defendant  to  relieve  himself  from 
the  imputation  of  want  and  care. 

After  a  careful  examination  of  the  evidence  we  are  satisfied 
that  the  question  whether  the  loss  was  attributable  to  his  neg- 
Sickels— Vol.  LXXXIL        64 
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ligence  was  one  of  fact  to  be  determined  by  the  referee  npon 
evidence  somewhat  conflicting,  and  that  his  conclusion  in  that 
respect  is  not  here  the  subject  of  review. 

The  action  was  founded  upon  the  charge  of  negligence  of 
the  defendant,  and  the  burden  was  with  the  plaintiff  to  estab- 
lish it.  {Lamb  v.  Camden,  etc.,  Ji.  R.  &  T.  Co.,  46  N.  T. 
271.) 

As  a  general  rule,  when  a  bailee  fails  on  demand  to  deliver 
to  the  bailor  property  to  which  the  latter  is  entitled,  the  pre- 
sumption of  liability  arises,  and  if  the  goods  cannot  be  found 
it  furnishes  the  imputation  of  negligence  as  the  cause.  {Fair- 
fax  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  67  N.  Y.  11.)  But  mdxprima 
facie  case  may  be  overcome  when  it  is  made  to  appear  that 
the  loss  was  occasioned  by  some  misfortune  or  accident  not 
within  the  control  of  the  bailee ;  then  the  onus  continues 
upon  the  bailor  to  prove  that  it  was  chargeable  to  the  want  of 
care  of  the  bailee.  (Claflin  v.  Meyer,  75  N.  Y.  260 ;  Mills  v. 
Gilbreth,  47  Me.  320  ;  74  Am.  Dec.  487.)  And  although  it 
may  be  that  the  proof  given  by  him,  explanatory  of  the  reason 
for  non-delivery,  may  disclose  circumstances  which,  in  their 
nature,  permit  or  require  the  inference  of  negligence  on  his 
part  {Russell  Mfg.  Co.  v.  N.  II.  Steamboat  Co.,  50  K".  Y. 
121),  the  affirmative  of  the  issue  is  not  shifted  to  the  defend- 
ant, but  remains  through  the  trial  with  the  plaintiff.  {Ileine- 
mann  v.  Heard,  62  N.  Y.  448  ;  Blunt  v.  Barrett,  124  id.  117.) 

In  the  present  case  the  plaintiff  alleged  in  his  complaint, 
and  it  appeared,  that  the  loss  resulted  from  the  destruction 
of  the  factory  by  fire.  From  that  fact  alone  no  presumption 
arose  to  furnish  a  prima  facie  case  against  the  defendant. 
But  upon  the  main  issue,  whether  it  was  attributable  to  the 
negligence  of  the  defendant,  the  burden  was  with  the  plain- 
tiff. (  Whitworth  v.  Erie  Ry.  Co.,  87  N.  Y.  413.)  The  referee 
found  that  the  charge  was  not  sustained  by  the  evidence.  For 
the  purposes  of  this  review  that  question  of  fact  must  be 
deemed  disposed  of  in  the  court  below. 

It  is  also  urged  that  the  defendant,  having  undertaken  to 
manufacture  the  butter  and  cheese  from  the  milk  furnished 
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him  at  the  factory  by  the  plaintiff  and  his  assignors,  market 
the  product  and  pay  to  them  the  proceeds,  is  liable  for  breach 
of  his  contract  irrespective  of  the  question  of  negligence. 
This  proposition,  in  view  of  the  issue  made  by  the  pleadings, 
cannot  now,  for  the  predication  of  error,  be  treated  as  in  the 
case,  although  to  sustain  a  judgment  issues  may  be  deemed  so 
broadened  as  to  conform  the  pleadings  to  the  facts  proved 
when  it  can  be  done  without  violation  of  any  rule  of  law.  But 
upon  the  basis  of  an  alleged  breach  of  contract  the  plaintiff's 
action  would  not  be  supported  upon  the  evidence  and  facts  as 
found  by  the  referee. 

It  is  true  that  where  an  absolute  executory  contract  is  made, 
the  contractor  is  not  excused  by  inability  to  execute  it  caused 
by  unforeseen  accident  or  misfortune,  but  must  perform  or 
pay  damages  unless  he  has  protected  himself  against  such  con- 
tingency by  stipulation  in  the  contract.  (Harmony  v.  Bing- 
ham, 12  N.  Y.  99  ;  Tompkins  v.  Dudley,  25  id.  272 ;  Wheeler 
v.  Conn.  Mut.  Z.  Ins.  Co.,  82  id.  543.)  But  there  may  be  in  the 
nature  of  a  contract  an  implied  condition  by  which  he  will  be 
relieved  from  such  unqualified  obligation,  and  when,  in  such 
case,  without  his  fault,  performance  is  rendered  impossible,  it 
may  be  excused.  That  is  so  when  it  inherently  appears  by  it  to 
have  been  known  to  the  parties  to  the  contract,  and  contem- 
plated by  them  when  it  was  made,  that  its  fulfillment  would  be 
dependent  upon  the  continuance  or  existence  at  the  time  for 
performance,  of  certain  things  or  conditions  essential  to  its 
execution.  Then  in  the  event  they  cease,  before  default,  to 
exist  or  continue,  and  thereby  performance  becomes  impossible 
without  his  fault,  the  contractor  is,  by  force  of  the  implied 
condition  to  which  his  contract  is  subject,  relieved  from  lia- 
bility for  the  consequences  of  his  failure  to  perform.  (People 
v.  Bartlett,  3  Hill,  570 ;  Dexter  v.  Norton,  47  N.  Y.  62 ; 
Booth  v.  8.  D.  R.  Mill  Co.,  60  id.  491 ;  Taylor  v.  Caldwell, 
3  B.  &  S.  826.) 

By  the  contract  now  under  consideration,  the  cheese  and 
butter  were  to  be  manufactured  at  this  factory  and  to  be  made 
from  the  milk  furnished  by  the  patrons,  of  whom  the  plaintiff 
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and  his  assignors  were  members.  The  existence  of  that  par- 
ticular factory  was  terminated  by  its  destruction  and  the  loss 
with  it  of  the  manufactured  product  and  of  the  milk  then 
remaining  there  unconverted  into  cheese  and  butter,  rendered 
it  impossible  for  the  defendant  to  farther  proceed  with  the 
performance  of  his  contract  in  respect  to  those  articles  of 
material  and  product.  And  as  the  nature  of  the  agreement 
was  such  that  it  must  be  deemed  to  have  been  contemplated 
by  the  parties  to  it,  that  the  articles  to  be  manufactured  should 
be  made  only  from  the  materials  furnished  by  the  patrons  and 
at  the  factory  referred  to,  there  was  necessarily  an  implied 
condition  so  qualifying  the  defendant's  undertaking,  as  to 
relieve  him  from  performance  rendered  impossible  without 
his  fault,  and  from  the  consequences  of  his  inability  thus  occa- 
sioned to  fulfill  his  contract  in  respect  to  the  subject  of  the 
bailment  which  was  destroyed  by  the  fire. 

There  was  no  error  to  the  prejudice  of  the  plaintiff  in  any 
of  the  rulings  of  the  referee  to  which  exceptions  were  taken 
in  the  reception  or  rejection  of  evidence. 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Henki   M.  Braem  et  al.,  Appellants,  v.  The  Merchants' 
National  Bank  of  Syracuse,  Respondent, 

While  remedies  at  law,  either  affirmative  or  defensive,  may  be  supported 
in  behalf  of  a  judgment  creditor  having  a  lien  upon,  or  of  a  purchaser  on 
execution  sale  of  tangible  personal  property  transferred  by  the  judg- 
ment debtor  in  fraud  of  his  creditors,  the  same  rule  is  not  applicable  to 
the  proceeds  received  by  the  fraudulent  vendee  on  sale  by  him  of  the 
property ;  those  for  the  pursuit  of  the  creditor  are  the  subject  of  equitable 
jurisdiction  only. 

Plaintiffs  recovered  a  judgment  in  New  York  city  against  a  manufacturing 
corporation  in  Onondaga  county,  the  day  following  it  was  docketed  in 
said  county  and  execution  issued  thereon  and  delivered  to  the  sheriff. 
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On  the  day  said  judgment  was  recovered  defendant  took  judgment 
in  said  county  against  said  corporation,  upon  acceptance  of  an  offer  to 
allow  it  in  an  action  commenced  that  day,  an  execution  was  immedi- 
ately delivered  to  the  sheriff,  who  then  held  another  execution  against 
the  corporation,  and  he  on  that  day  levied  upon  the  personal  property 
of  the  corporation  ;  this  he  subsequently  sold,  applying  the  proceeds  in 
payment  of  the  execution  first  received  and  the  balance  upon  defendant's 
execution;  he  returned  plaintiffs'  execution  nvUa  bona.  In  an  action 
to  recover  damages  alleged  to  have  been  sustained  by  reason  of  defend- 
ant's unlawful  and  wrongful  acts  in  obtaining  judgment  by  collusion 
with  the  corporation  and  so  obtaining  ah  unlawful  preference  in  viola- 
tion of  the  statute  (1  R.  S.  603,  §  4),  the  court  directed  a  nonsuit.  Held, 
no  error;  that  defendant's  judgment  having  been  taken  according  to  the 
forms  of  law,  and  being  founded  upon  a  valid  debt,  plaintiffs  could 
not  obtain  relief  in  an  action  at  law. 

It  teem*,  that  plaintiffs'  remedy,  founded  upon  the  alleged  invalidity  of 
defendant's  judgment,  was  in  equity,  by  applying  to  have  defendant's 
execution  set  aside,  or  to  have  sufficient  of  the  proceeds  of  the  sale 
applied  upon  their  judgment  to  satisfy  it. 

Quinby  v.  Strain  (90  N.  Y.  664);  Yates  v.  Joyce  (11  Johns.  136);  Van  Pelt 
v.  McQraw  (4  N.  Y.  110);  Svoan  v.  Saddlemire  (28  id.  659),  distinguished. 

(Argued  June  17,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  20,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit 

On  October  7,  1884,  the  plaintiffs  recovered  in  the  City 
Court  of  New  York  against  the  Syracuse  Iron  Works,  a  cor- 
poration having  its  place  of  business  at  the  city  of  Syracuse, 
a  judgment  for  $1,798.38,  which  was  docketed  in  Onondaga 
county  and  execution  issued  upon  it  delivered  to  the  sheriff  of 
that  county  the  day  following.  On  October  7,  1884,  Mary  EL 
Gere  recovered  against  the  Syracuse  Iron  Works  a  judgment 
for  upwards  of  $12,000,  execution  upon  which  was  delivered 
to  such  sheriff  at  2:10  p.  m.  of  that  day.  Those  two  judg- 
ments were  recovered  in  due  course  of  proceedings  in  actions. 
On  the  same  seventh  day  of  October  the  Merchants'  National 
Bank  of  Syracuse,  the  defendant,  obtained  judgment  against 
the  Iron  Works  for  upwards  of  $15,000,  and  execution  upon 
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it  was  delivered  to  the  sheriff  at  4:30  p.  m.,  and  he  on  that  day 
levied  the  two  last-mentioned  executions  upon  the  personal 
property  of  the  Iron  Works.  On  the  15th  day  of  October, 
1884,  he  sold  the  property,  and  after  satisfying  the  execution 
issued  upon  the  Gere  judgment,  he  applied  the  residue  of  the 
proceeds  of  the  sale,  amounting  to  $13,671.86,  upon  the  bank 
execution;  and  on  the  twenty-seventh  of  that  month  the 
sheriff  returned  the  plaintiffs'  execution  nulla  bona.  The 
defendant's  judgment  was  taken  upon  the  acceptance  of  an 
offer  to  allow  it  in  an  action  commenced  on  the  day  of  its 
entry.  This  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  the  plaintiffs  by  the  unlawful  and 
wrongful  acts  of  the  defendants.  The  trial  court  directed  a 
nonsuit 

Further  facts  are  stated  in  the  opinion. 

Wm.  C.  Holhrook  for  appellants.  The  Iron  Works  being 
insolvent  at  the  time  the  offer  to  allow  judgment  in  favor  of 
the  bank  was  made,  the  offer  and  the  judgment  entered  thereon 
and  all  proceedings  subsequently  had  thereunder,  were  in  con- 
travention of  the  statute  and,  therefore,  in  the  language  of 
the  statute  were  "  utterly  void."  (1  E.  S.  603,  §  4  ;  Kingsley 
v.  F.  N.  Bank,  31  Hun,  329 ;  Throop  v.  H.  L.  Co.,  35  K  Y.  S. 
R.  816 ;  N.  B.  Bank  v.  W.  M.  Co.,  37  id.  102 ;  Harris  v. 
Thompson,  15  Barb.  62 ;  Loving  v.  U.  S.  N.  G.,  etc.,  30  id. 
644 ;  36  id.  329 ;  Robinson  v.  Bank  of  Attica,  21  K  Y.  405 ; 
Sibett  v.  Remsen,  33  id.  95.)  Defendant's  judgment  being 
void  ab  initio,  it  did  not  prevent  the  lien  of  plaintiffs'  execu- 
tion from  attaching,  as  alleged  in  the  complaint.  ( Yates  v. 
Joyce,  11  Johns.  135 ;  Brown  v.  Feeter,  7  Wend.  301 ;  Van 
Felt  v.  McGraio,  4  K  Y.  110 ;  Kerr  v.  Mount,  28  id.  659 ; 
Butts  v.  Edwards,  2  Denio,  164 ;  Aldridge  v.  Stuyvesant,  1 
Hall,  216 ;  Whitrwy  v.  Sterling,  14  Johns.  214 ;  In  re  Bank 
of  Rome,  17  Wend.  557;  Marsh  v.  White,  3  Barb.  518; 
Meredith  v.  Benning,  1  H.  &  M.  585 ;  Mott  v.  Danforth,  6 
Watts,  304 ;  Penrod  v.  Morrison,  2  P.  &  W.  126 ;  Quvmby 
t.  Strauss,  90  N.  Y.  664 ;  Russell  v.  Gray,  11  Barb.  543 ; 
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Henderson  v.  Cairns,  14  id.  15.)  It  is  wholly  immaterial 
whether  or  not  the  sheriff  made  an  actual  levy  under  plaintiffs' 
execution.  {Dean  v.  Campbell,  19  Hun,  534 ;  Davidson  v. 
W.  G.  L.  Co.,  99  K  Y.  558 ;  Pyle  v.  Pennock,  2  id.  390  ; 
Christian  v.  Dupps,  28  Penn.  St  271.)  The  appointment  of 
Hubbell  as  temporary  receiver  was  void  by  reason  of  the 
failure  to  give  notice  of  the  application  for  his  appointment 
to  the  attorney-general  as  required  by  section  8,  chapter  378, 
Laws  of  1883,  entitled  "  An  act  in  relation  to  receivers  of  cor- 
porations." {Whiting  v.  N.  Y.  &  A.  R.  Co.,  32  Hun,  164 ; 
Brown  v.  Mayor,  etc.,  3  id.  685 ;  Risley  v.  P.  Bank,  83  X. 
T.  318.)  Even  if  Hubbell's  appointment  as  permanent 
receiver  in  December  was  valid  his  title  to  the  property  of  the 
Iron  Works  did  not  relate  back  so  as  to  vest  him  with  title 
thereto  as  of  the  time  he  was  appointed  temporary  receiver, 
or  as  of  the  time  of  the  commencement  of  the  action  in  which 
he  was  appointed  receiver.  {Chmnberlain  v.  R.  S.  P.  Co., 
7  Hun,  557  ;  A.  Bank  v.  Treadwell,  34  Barb.  553  ;  25  N.  Y. 
489.) 

TFra.  G.  Tracy  for  respondent.  An  action  at  law  cannot 
be  maintained  by  a  simple  contract  creditor  to  recover  damages 
alleged  to  have  been  sustained  by  the  wrongful  act  of  another 
creditor  in  interfering  with  the  property  of  his  debtor.  {Adler 
v.  Fenton,  24  How.  [U.  S.]  407 ;  Moran  v.  Dawes,  Hop.  Ch. 
365 ;  Murtha  v.  Curley,  15  J.  &  S.  393 ;  Lamb  v.  Stone,  11 
Pick.  526 ;  Merrill  v.  EngUsby,  28  Vt.  150 ;  Moody  v.  Bar- 
ton, 27  Me.  427 ;  Ilutchins  v.  Hutching,  7  Hill,  104 ;  Austin 
v.  Burrows,  41  Conn.  287 ;  Smith  v.  Blake,  1  Daly,  258.)  If 
the  judgment  in  question  was  a  transfer  in  contemplation  of 
insolvency,  it  was  not  wholly  void,  but  voidable  only  at  the 
instance  of  a  receiver  representing  all  the  creditors  of  the  com- 
pany. {Mewill  v.  Englesby,  28  Vt.  150 ;  Bromley  v.  Good- 
rich,  40  Wis.  100 ;  Green  v.  Kemp,  13  Mass.  515  ;  Anderson 
v.  Roberts,  18  Johns.  525 ;  Henriques  v.  Hone,  2  Edw.  Ch. 
120;  Rappdye  v.  Int.  Bank,  93  111.  396;  Kearney  v. 
Vaughan,  59  Mo.  287 ;  Lyon  v.  Bobbins,  46  111.  279  ;  2  R  S. 
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137,  §  9 ;  Castle  v.  Lewis,  78  K  Y.  131 ;  Thurber  v.  JBlanck, 
50  id.  80 ;  Kingsley  v.  N.  Bank,  31  Hun,  329 ;  Brouwer  v. 
Harbeck,  9  N.  Y.  589 ;  Robinson  v.  Bank  of  Attica,  21  id. 
406 ;  Varnum  v.  Hart,  119  id.  101 ;  Morgan  v.  N.  Y.  &  A. 
B.  B.  Co.,  10  Paige.  290 ;  Towne  v.  A.  F.  Ins.  Co.,  6  id.  482.) 
No  intent  is  6hown  to  injure  or  damage  the  plaintiffs  or  their 
property.  {Kimball  v.  Harmcvn,  34  Md.  407.)  The  appoint- 
ment of  Hubbell  as  temporary  receiver  and  filing  his  bond 
before  the  issuing  of  plaintiffs  execution  vested  him  with  title 
to  the  property.  (Waite  on  Insolv.  Corp.  §  197.)  Upon  the 
appointment  of  Hubbell  as  permanent  receiver,  his  title  related 
back  to  the  commencement  of  the  action  in  which  he  was 
appointed.  {In  re  Berry,  26  Barb.  55;  Attas  Bank  v. 
Nahant  Bank,  23  Pick.  480;  Montgomery  v.  Merrill,  18 
Mich.  338 ;  Herring  v.  N.  Y,  L.  K  cfe  W.  B.  B.  Co.,  105 
N.  Y.  340.  As  there  was  sufficient  property  out  of  which  the 
sheriff  might  have  made  plaintiffs  execution,  when  he  returned 
it  unsatisfied,  they  cannot  recover.  {Davidson  v.  W.  G.  L. 
Co.,  99  K  Y.  558.) 

Bradley,  J.  The  relief  sought  by  this  action  at  law,  as 
appears  by  the  complaint,  was  founded  upon  the  charge  that 
the  defendant,  intending  to  injure  the  plaintiffs  and  to  prevent 
their  having  satisfaction  of  their  judgment,  wrongfully,  collu- 
eively  and  fraudulently  commenced  its  action,  and  by  collusion 
with  the  officers  or  agents  of  the  Syracuse  Iron  Works  obtained 
its  offer  to  allow  it  to  take  judgment  therein,  accepted  it  and 
caused  judgment  to  be  entered  and  execution  to  be  issued  and 
levied  upon  the  property  of  the  iron-works ;  and  that  with  the 
like  intent  afterwards  wrongfully  caused  the  property  to  be  sold 
by  virtue  of  such  execution  issued  upon  the  judgment,  which, 
having  been  so  obtained  in  fraud  of  the  statute,  was  void,  by 
reason  whereof  the  lien  of  the  plaintiffs  upon  the  property 
was  defeated,  lost  and  destroyed.  And  for  the  support  of  the 
action  the  plaintiffs  relied  upon  the  statute,  which  provides  that : 
"  Whenever  any  incorporated  company  shall  have  refused  pay- 
ment of  any  of  its  notes,  or  other  evidences  of  debt    *    *    * 
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it  shall  not  be  lawful  for  such  company,  or  any  of  its  officers, 
to  assign  or  transfer  any  of  the  property  or  choses  in  action  of 
such  company,  directly  or  indirectly,  for  the  payment  of  debt; 
and  it  shall  not  be  lawful  to  make  any  transfer  for  assignment 
in  contemplation  of  the  insolvency  of  such  company  to  any 
person  or  persons  whatever;  and  every  such  transfer  and 
assignment  to  such  officer,  stockholder  or  other  person,  or  in 
trust  for  them  or  their  benefit,  shall  be  utterly  void."  (1  R. 
S.  603,  §  4.)  The  purpose  of  the  statute  was  to  deny  to 
insolvent  associations  the  right  to  give  preference  to  any  of  its 
creditors,  or,  in  contemplation  of  insolvency,  to  transfer  its 
property.  When  the  defendant  proceeded  to  take  judgment 
against  the  iron-works,  the  commercial  paper  of  that  company 
had  been  protested  and  the  company  was  insolvent.  And  it 
may  be  assumed  that  the  offer  of  judgment  to  the  bank  was 
made  to  give  it  an  unlawful  preference,  and,  so  far  as  it  could 
be,  it  was  accomplished  by  the  judgment  entered  upon  the 
acceptance  of  the  offer  and  the  issuing  of  execution  to  the 
sheriff;  and  the  preference  sought  by  the  iron-works  to  be  given 
the  defendant  was  in  violation  of  the  statute.  (Khigsley  v. 
First  National  Bank  of  Bath,  31  Hun,  329 ;  Throop  v. 
Hatch  L.  Co.,  125  N.  Y.  530.)  The  only  question  essentially 
for  consideration  on  this  review  is  whether  the  plaintiffs  were 
entitled  to  relief  in  this  action  at  law,  and  for  that  purpose 
the  cause  of  action  as  alleged  in  the  complaint  cannot  here  be 
modified.  They  had  a  judgment  properly  recovered  against 
the  company.  It  was  docketed  in  Onondaga  county  and  exe- 
cution upon  it  issued  to  the  sheriff  the  day  following  that  on 
which  the  defendant's  judgment  was  docketed  and  execution 
upon  it  issued  to  the  sheriff ;  and  on  that  day  there  was  also 
an  execution,  the  first  that  came  to  his  hands,  upon  Mary  E. 
Gere's  judgment  against  the  iron-works,  levied  upon  the  prop- 
erty. The  validity  of  this  judgment  is  not  questioned.  At 
the  time  of  the  commission  by  the  iron-works  company  of  the 
unlawful  act  complained  of,  the  plaintiffs  had  no  lien  upon 
the  property.  When  their  execution  came  to  the  sheriff,  the 
property  was  in  his  custody,  and  unless  otherwise  directed,  he 
Sickels— Vol.  LXXXI1        65 
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would  necessarily  apply  the  proceeds  of  its  sale  upon  the  exe- 
cutions in  the  order  they  were  received  by  him.  (Code, 
§  1406 ;  Peck  v.  Tiffany,  2  N.  Y.  451.)  The  sale  was  law- 
fully made  by  the  sheriif  on  the  fifteenth  of  October,  and  in 
performance  of  his  apparent  duty  he  applied  the  proceeds  first 
to  the  satisfaction  of  the  Gere  execution,  and  the  residue  upon 
that  of  the  defendant  in  satisfaction  of  it  pro  tanto,  and  twelve 
days  later  returned  the  plaintiffs'  execution  wholly  unsatisfied. 
The  plaintiffs'  remedy,  founded  upon  the  alleged  invalidity  of 
the  defendant's  judgment,  was  to  seek  to  obtain  the  payment 
of  theirs  from  the  proceeds  of  the  sale  in  excess  of  the  amount 
requisite  to  satisfy  the  Gere  execution.  In  that  view  it  is 
insisted  that,  subject  only  to  that  execution,  they,  by  their 
execution,  acquired  a  lien  upon  the  property ;  and  that  the 
apparent  situation  represented  by  the  priority  of  the  defend- 
ant's execution  was  on  its  part  wrongful,  and  enabled  it  unlaw- 
fully to  take  the  proceeds  of  the  sale  to  which  the  plaintiffs 
were  entitled.  It  may  be  assumed  that  the  defendant's  execu- 
tion may,  upon  a  proper  application  to  the  court,  have  been 
set  aside,  or  that  its  direction  may  have  been  obtained  to  apply 
sufficient  of  such  proceeds  in  excess  of  the  amount  of  the  Gere 
judgment  upon  the  plaintiffs'  execution  to  satisfy  it,  or  that  in 
equity  they  may  have  had  like  relief.  But  this  is  in  the  nature 
of  an  action  on  the  case,  and  its  purpose  was  to  recover  dam- 
ages which  the  plaintiffs  claim  to  have  suffered  by  the  alleged 
tortious  and  wrongful  act  of  the  defendant  in  taking  its  judg- 
ment and  issuing  execution  upon  it,  thus  apparently  defeating 
the  lien  of  their  execution  and  the  benefits  which  they  other- 
wise would  have  derived  from  it.  The  cause  of  action  alleged 
may  have  had  its  support  in  this  proposition  if  the  defendant's 
execution  had  been  without  any  judgment  for  its  support. 
Then  it  may  have  come  within  the  doctrine  of  Quinhy  v. 
Strauss  (90  N.  Y.  664).  This,  however,  was  not  the  situation. 
The  defendant's  judgment  was  taken  according  to  the  forms 
of  law,  and  was  founded  upon  a  valid  debt  due  it  from  the 
judgment  debtor.  It  was  the  act  of  the  company  in  making 
the  offer  of  judgment,  and  that  alone  which  violated  the  stat- 
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lite  and  made  the  judgment  a  fraud  upon  the  law  intended  to 
give  equality  of  rights  to  creditors  of  insolvent  corporations. 
(Varnum  v.  Hart,  119  N.  Y.  101.)  And  upon  proper 
application  of  a  creditor,  or  of  some  representative  of  its 
creditors,  the  judgment  would,  for  the  purposes  of  relief 
from  its  effect,  be  judicially  treated  and  declared  void. 
As  before  remarked,  when  the  inhibited  act  of  the  com- 
pany gave  the  defendant  the  opportunity  to  take  the  judg- 
ment, and  when  the  execution  was  placed  in  the  sheriff's  hands, 
the  plaintiffs  had  no  lien  upon  the  property,  and,  therefore, 
no  right  of  theirs  was  then  in  the  legal  sense  invaded.  The 
plaintiffs'  cause  of  complaint  arose  when  their  execution  was 
issued,  and  that  of  the  defendant  apparently  had  precedence 
by  reason  of  priority  in  time  of  its  reception  by  the  sheriff. 
After  the  plaintiff's  execution  was  issued  the  defendant  did 
nothing  to  prejudice  the  rights  of  the  plaintiffs  other  than  to 
receive  the  money  applied  upon  its  execution,  and  this  it 
received  upon  a  claim  of  right  arising  out  of  the  execution  of 
its  judgment  While  the  defendant  may,  as  to  the  plaintiffs, 
have  been  treated  as  trustee  ex  malefieio  of  the  fund  for  the 
purposes  of  equitable  relief,  it  is  not  seen  that  there  was  any 
invasion  by  the  defendant  of  any  legal  rights  of  the  plaintiffs 
in  the  property  of  the  iron-works  to  support  the  action  in  the 
form  it  was  brought  or  for  the  cause  alleged .  {Moody  v.  Burton, 
27  Me.  427 ;  46  Am.  Dec.  612 ;  Lamb  v.  Stone,  11  Pick.  527 ; 
Moran  v.  Dawes,  Hop.  Chy.  365.)  A  different  question 
would  have  been  presented  if  an  existing  lien  of  the  plaintiffs 
had  been  impaired  or  divested  by  the  act  of  the  defendant. 
Such  was  the  situation,  and  that  was  an  essential  fact  in  Yates 
v.  Joyce  (11  John.  136)  and  Van  Pelt  v.  MeGraw  (4  N.  Y. 
110).  And  in  Swan  v.  Saddlemire  (8  Wend.  676),  also  cited 
by  the  plaintiffs'  counsel,  the  owners  of  property  taken  on 
void  process  had  their  remedy  at  law.  In  the  present  case  the 
property  was  duly  in  the  custody  of  the  sheriff  at  the  time  the 
execution  was  received  by  him,  and  the  property  was  lawfully 
sold  by  the  sheriff.  The  only  question  then  to  arise  had  rela- 
tion to  the  proceeds  of  the  sale,  and  did  not  concern  the  prop- 
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erty  itself,  and  they,  to  the  extent  of  the  plaintiffs'  claim  after 
payment  of  the  Gere  judgment,  may  properly  have  been  made 
the  subject  of  contest  between  the  plaintiffs  and  defendant. 
Nothing  back  of  the  sale  then  had  any  practical  significance 
except  in  its  bearing  upon  the  matter  of  the  disposition  of  the 
fund.  And  while  remedies  at  law,  either  affirmative  or 
defensive,  may  be  supported  in  behalf  of  the  judgment 
creditor  having  a  lien  upon,  or  a  purchaser  on  execution  sale 
of  tangible  personal  property  transferred  by  the  judgment 
debtor  in  fraud  of  his  creditors  before  the  levy,  the  same  rule 
is  not  applicable  to  the  proceeds  received  by  the  fraudulent 
vendee  on  sale  by  him  of  the  property.  They,  for  the  pursuit 
of  the  creditor,  are  the  subject  of  equitable  jurisdiction  only. 
(Lawrence  v.  Bank  of  the  Republic,  35  N.  Y.  320.)  The  sale 
by  the  sheriff  was  valid,  and  title  to  the  property  passed  to 
the  purchaser  relieved  from  the  lien  of  the  executions.  Then 
the  proceeds  remaining  after  satisfying  the  Gere  judgment, 
alone  became  the  subject  for  controversy.  They  went  to  the 
defendant  by  means  of  an  apparent  lien  upon  the  property 
through  the  operation  and  execution  of  the  judgment  given  to 
it  by  the  Iron  "Works  Company  in  fraud  of  the  statute  and 
thus  of  the  other  creditors  of  the  latter.  On  that  assumption, 
when  the  identity  of  the  property  of  the  company  was  lost  to 
the  plaintiffs,  they  may,  for  the  purposes  of  equitable  remedy 
and  relief,  have  treated  the  defendant  as  trustee  of  the  fund. 
And  the  question  whether  an  action  for  money  had  and 
received  may  or  may  not  have  been  sustained  by  the  plaintiffs 
does  not  here  arise,  and,  therefore,  is  not  considered.  The 
court  below  did  not  treat  the  case  in  that  aspect,  and  was  not 
required  to  do  so  upon  the  issues  presented  by  the  pleadings. 
It  was  there  held  that  the  alleged  cause  of  action  in  tort  was 
not  sustained,  and  in  that  there  was  no  error. 

Without  considering  any  other  question,  these  views  lead  to 
the  conclusion  that  the  judgment  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 

Judgment  affirmed. 
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The  Sheridan  Electric  Light  Company  of  New  York, 
Appellant,  v.  The  Chatham  National  Bank,  Respondent. 

Under  the  provision  of  the  Revised  Statutes  (1  R.  S.  600,  §  1,  subd.  5), 
authorizing  corporations  "to  appoint  such  subordinate  officers  and 
agents  as  the  business  of  the  corporation  shall  require,"  the  board  of 
trustees  of  a  manufacturing  corporation  may  appoint  an  executive  com- 
mittee of  its  members,  and  invest  it  with  power  to  transact  the  business 
of  the  company  during  the  interval  between  the  meetings  of  its  board 
of  trustees. 

Such  committee  may  delegate  to  one  of  its  number  power  to  do  merely 
ministerial  acts,  such  as  the  indorsing  of  checks  payable  to  the  corpora- 
tion and  receiving  the  money  thereon. 

Reported  below,  52  Hun,  575. 

(Argued  June  17,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24,  1889,  wliich  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Howard  D.  McCarthy  for  appellant.  The  burden  of  proof 
was  on  the  defendant.  {Millard  v.  Thome,  56  N.  Y.  155 ; 
Murray  v.  Ins.  Co.,  85  id.  236  ;  McCulloughv.  Moss,  5  Den. 
575 ;  Paley  on  Agency  [3d  ed.],  192 ;  N.  li.  Bank  v.  Aymar, 
3  Hill,  262,  263,  265,  266  ;  Atioood  v.  Mannings,  7  B.  &  C. 
278 ;  Craighead  v.  Peterson,  72  K  Y.  279.)  The  letter  of 
attorney  was  not  an  act  of  the  board  of  trustees  of  the  plaintiff. 
(Taylor  on  Corp.  §  250;  109  N.  Y.  512;  3  Bosw.  575,  600; 
89  K  H.  51 ;  7  Wend.  31-33 ;  7  Gratt.  352 ;  4  Paige,  133  ; 
1  Seld.  334;  McCullough  v.  Moss,  5  Den.  575;  In  re  St. 
Anthony's  Church,  109  N.  Y.  512,-  Craighead  V.Peterson,  72 
id.  279.)  But  concede  that  the  executive  committee  had  been 
empowered  to  do  all  that  Shepard  did ;  still  the  plaintiff 
would  not  be  bound,  because  the  act  was  not  done  by  the 
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executive  committee,  and  it  could  not  confer  on  another  a 
power  which  had  been  conferred  on  itself.  (Story  on 
Agency,  §  13 ;  1  Daly,  542 ;  1  Hill,  804;  4  Johns.  Ch.  369  ;  4 
Mass.  595  ;  12  id.  237  ;  1  Frost,  149 ;  33  N.  H.  297 ;  27  K  Y. 
558 ;  19  id.  216 ;  1  Bosw.  436 ;  In  re  E.  P.  H.  Co.,  12  Mass. 
237 ;  2  Kent  [4th  ed.]  633 ;  Henderson  v.  Barneicell,  1  Y.  & 
J.  387 ;  Blore  v.  Sutton,  3  Meriv.  237 ;  Mason  v.  Joseph*  1 
Smith,  406 ;  72  K  Y.  279 ;  3  Hill,  262 ;  7  B.  &  C.  278 ;  32 
N.  Y.  553.)  There  is  no  question  here  of  the  implied  powers 
of  agents  of  a  corporation.  (Story  on  Agency,  §§  76,  81-83 ; 
Eldredv.  Hazlett,  33  Penn.  St  307;  S.  A.  Church  v.  P. 
Bank,  39  Hun,  498 ;  109  N.  Y.  512.)  There  was  no  ratifica- 
tion. (McCuUough  v.  Moss,  5  Den.  575 ;  Hodges  v.  City  of 
Buffalo,  2  id.  110.)  No  question  of  estoppel  is  involved. 
(Evans  v.  Sniallcombe,  L.  R.  [3  H.  L.]  255  ;  Kent  v.  Q.  M. 
Co.,  78  N.  Y.  159 ;  90  id.  612.) 

Sanfoi%d  H.  Steele  for  respondent.  The  plaintiffs  interest 
in  the  checks  at  the  time  when  they  were  delivered  to  defend- 
ant, was  limited  to  $10,000,  which  amount  it  received.  (Chm~ 
ents  v.  Yturria,  81  N.  Y.  285 ;  Chicago  v.  Sheldon,  9  Wall. 
50-54 ;  Pollock  on  Cont.  403 ;  Reading  v.  &ray,  5  J.  &  S. 
79;  Nickerson  v.  Ii.  Co.,  17  Fed.  Rep.  408;  Marshall  v. 
Berridge,  L.  R.  [19  Ch.  Div.]  223 ;  Ghriswold  v.  Haven,  25  N*. 
Y.  595.)  The  checks  in  question  were  duly  indorsed  and 
delivered  by  the  plaintiff.  (Abb.  Tr.  Ev.  48,  §  58  ;  1  Whart. 
on  Ev.  §§  661-663 ;  Iloyt  v.  Thompson,  19  N.  Y.  207.)  Plain- 
tiff ratified  the  acts  of  its  executive  committee.  (Taylor  on 
Corp.  §  212;  Field  on  Corp.  §  165  ;  Codivise  v.  Hecker,  1 
Caines,  526  ;  Lawrence  v.  Taylor,  3  Hill,  107 ;  1  Livermore 
on  Prin.  &  Agent,  44  ;  Field  on  Corp.  §  165  ;  S.  H.  B.  Co. 
v.  Eickemeyer,  90  X.  Y.  607 ;  Newhope  v.  P.  Bank,  3  id. 
156 ;  Kent  v.  Q.  M.  Co.,  78  id.  159 ;  Messenger  v.  F.  N.  Bank, 
6  Daly,  190 ;  Hazard  v.  Spears,  4  Keyes,  469.)  The  plain- 
tiff company  ratified  the  acts  of  the  agent  appointed  under 
power  of  attorney.  (39  Hun,  498 ;  Scott  v.  M.  R.  Co.,  80 
N.  Y.  200  ;  Kelsey  v.  N.  Bank,  69  Penn.  St.  426  ;  Taylor  on 
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Corp.  §§  256,  259.)  A  principal,  after  money  has  been  paid 
to  an  unauthorized  agent  assuming  to  have  power  to  receive  it, 
has  his  election  to  disregard  the  payment  and  sue  the  party 
who  wrongfully  paid  it,  or  he  may  treat  the  person  to  whom 
it  has  been  paid  as  receiving  it  to  his  use,  and  thereby  adopt 
and  ratify  the  agency.  But  he  cannot  do  both.  (Terry  v. 
Munger,' 121  N.  Y.  161 ;  Fowler  v.  B.  S.  Bank,  113  id.  450; 
Can-raw  v.  Little,  115  id.  387 ;  Riley  v.  A.  S.  Bank,  36  Hun, 
513;  103  N.  Y.  669;  Rodermuml  v.  Clark,  46  id.  354; 
Littlsfield  v.  Brawn,  1  Wend.  398 ;  11  id.  467 ;  Morris  v. 
Rexford,  18  N.  Y.  552  ;  Strang  v.  Strang,  102  id.  69 ;  jtfol- 
ler  v.  Tuska,  87  id.  166 ;  Sawyer  v.  Woods,  3  Johns.  Ch.  416, 
422 ;  Vernon  v.  Hansen,  2  T.  R.  287 ;  Hammersley  v.  Pur- 
ling, 3  Ves.  757;  Herman  on  Est,  1183.) 

Haight,  J.  This  action  was  brought  for  an  alleged  conver- 
sion of  certain  checks  upon  banks  located  in  the  state  of  Ohio, 
and  payable  to  the  order  of  the  plaintiff. 

The  plaintiff  was  a  manufacturing  corporation  and  owned 
or  controlled  the  patents  for  the  Sheridan  system  of  electric 
lighting.  On  or  about  the  8th  day  of  February,  1882,  it 
entered  into  an  arrangement  with  O.  C.  Kendrick  and  E.  L. 
Shepard  to  organize  companies  in  the  different  states  and 
territories  for  electric  lighting  under  the  Sheridan  system,  and 
to  every  company  so  organized  having  a  capital  stock  of  at 
least  one  hundred  thousand  dollars,  they  were  to  give  the 
exclusive  right  to  use  and  sell  electric  lights,  lamps  and  dynamo 
machines  for  electric  lighting  under  the  Sheridan  patents  iu 
the  state  or  territory  for  which  the  company  should  be  organ- 
ized  ;  that  each  company  so  organized  was  to  pay  twenty-five 
per  cent  of  its  full-paid  non-assessable  stock  to  the  plaintiff 
and  also  purchase  from  the  plaintiff  before  the  licenses  were 
granted,  treasury  stock  to  the  amount  of  five  per  cent  of  the 
capital  of  such  company,  that  is  to  say,  should  the  capital 
stock  of  the  company  be  one  hundred  thousand  dollars,  then 
such  company  must  purchase  and  pay  cash  at  par  value  five 
thousand  dollars  for  treasury  stock  of  the  plaintiff  and  in  the 
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sane  proportion,  be  the  capital  more  or  less;  provided,  how- 
ever, that  no  single  company  shall  be  obliged  to  purchase  more 
than  ten  thousand  dollars  worth  of  the  afore-mentioned  stock. 
This  contract  was  in  the  form  of  a  letter  addressed  to  Kendriek 
and  Shepard  and  signed  by  Ellis,  the  president  of  the  plaintiff, 
and  was  authorized  by  its  executive  committee.  Under  date 
of  March  3,  1882,  Kendriek  and  Shepard  addressed  a  letter 
to  the  president  of  the  plaintiff,  in  which,  among  other  things, 
they  state :  "  You  are  also  aware  that  any  profit  accruing  to 
us  under  our  contract  with  the  New  York  company,  of  Feb- 
ruary 8,  1882,  must  come  by  way  of  any  excess  in  cash  or 
gtock  receipts  from  the  companies  we  organize  over  and  above 
the  stipulations  of  said  contract  with  your  company.  This  is 
not  provided  for  definitely  in  the  existing  contract  and  as  we 
may  deem  it  best  to  cover  that  excess  by  making  all  the  cash 
and  stock  coming  to  the  company  and  ourselves  payable  to 
the  order  of  the  Sheridan  Electric  Light  Company  of  New 
York,  wre  respectfully  ask  you  to  give  us  an  official  paper, 
something  like  the  enclosed  marked  '  A,'  which  shall  secure 
the  prompt  payment  of  such  excess  in  kind  to  our  order."  In 
answer  to  this,  the  plaintiff  through  its  secretary,  under  date 
of  March  21,  1882,  answered  as  follows:  "The  contract  made 
with  you  on  the  eighth  of  February,  specifies  the  amount  to  be 
paid  this  company.  Any  excess  whatever  in  stock  of  this 
company  or  in  cash  or  stock  of  branch  companies  belongs  to 
you  and  should  the  same  be  received  by  us,  it  will  be  immedi- 
ately transferred  to  yon."  Kendriek  and  Shepard  then  pro- 
ceeded to  organize  a  corporation  at  Cleveland,  Ohio,  under  the 
laws  of  that  state,  having  a  capital  stock  of  one  million  dollars. 
They  procured  the  checks  in  question  amounting  to  fifty-five 
thousand  dollars  payable  to  the  order  of  the  plaintiff  and 
took  them  to  New  York.  Thereupon  the  executive  committee 
of  the  plaintiff,  consisting  of  Mr.  Ellis,  the  president  and 
treasurer,  and  Mr.  Smith,  a  trustee,  executed  and  delivered  to 
William  A.  Shepard,  the  other  member  of  the  executive  com- 
mittee, a  power  of  attorney  in  which  they  constituted  him 
their  true  and  lawful  attorney  in  their  name,  place  and  stead, 
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to  close  and  consummate  all  transactions  with  Kendrick  and 
Shepard  in  the  matter  of  the  sale  of  the  rights  to  use  and  sell 
and  to  form  companies  to  use  and  sell  the  rights  and  dynamo 
machines  made  under  the  Sheridan  patents  in  and  for  the  state 
of  Ohio  and  to  receive  all  moneys  and  checks  paid  by  Kend- 
rick or  Shepard,  and  to  sign  all  papers  and  checks  or  indorse 
the  same  necessary  to  carry  out  transactions,  giving  and  grant- 
ing unto  such  attorney  full  power  and  authority  to  do  and  per- 
form all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises.  Under  this 
power  of  attorney  W.  A.  Shepard  indorsed  the  checks  in 
question,  and  they  were  thereupon  discounted  by  the  defend- 
ant and  the  proceeds  thereof  were  delivered  to  Kendrick  and 
Shepard,  with  the  exception  of  the  sum  of  ten  thousand  dol- 
lars which  was  paid  over  to  the  plaintiff. 

It  is  contended  that  this  power  of  attorney  did  not  authorize 
the  bank  to  accept  and  discount  the  paper ;  that  what  it  did 
was  without  authority,  rendering  it  liable  for  the  conversion 
of  the  checks. 

The  power  of  attorney  in  plain  language  does  authorize 
William  A.  Shepard  to  indorse  the  checks  and  to  receive  the 
money  thereon.  If,  therefore,  the  power  was  legally  delegated 
to  him  the  bank  would  be  protected.  It  does  not  appear  that 
the  trustees  of  the  plaintiff  ever  adopted  any  by-laws.  It 
does  appear,  however,  that  they  had  elected  an  executive  com- 
mittee, consisting  of  the  three  persons  named,  who  were  also 
trustees,  and  that  they  were  a  majority  of  the  board.  There 
is  some  conflict  in  the  testimony  as  to  the  power  delegated  to 
the  executive  committee,  Mr.  Shepard  testifying  that  an 
executive  committee  was  elected  upon  his  motion,  and  that 
they  were  given  full  power  to  do  any  and  all  of  the  business 
of  the  company  required  to  be  done  in  the  interim  between 
meetings  of  the  trustees.  Mr.  Falk,  the  secretary,  had  no 
recollection  of  such  a  resolution  and  had  no  entry  in  his 
minutes  thereof  further  than  that  an  executive  committee  of 
three  members  of  the  board  of  trustees  was  elected.  He, 
however,  upon  cross-examination  admitted  that  he  only  entered 
Sickels— You  LXXXII.         66 
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the  substance  of  resolutions  in  liis  minutes  and  did  not  always 
enter  them  in  full.  The  trial  court  appears  to  have  believed 
the  testimony  of  Shepard  upon  that  conflict  and  found  the 
facts  accordingly.  Such  finding  having  been  approved  by  the 
General  Term  must,  so  far  as  this  review  is  concerned,  be 
treated  as  final.  We  thus  have  an  executive  committee  empow- 
ered to  do  all  of  the  business  of  the  company  that  is  required. 
Such  committee  had  made  the  contract  with  Kendrick  and 
Shepard  under  which  the  Ohio  company  was  organized.  It 
is  under  the  provisions  of  that  contract  that  the  plaintiff  seeks 
to  recover  the  checks  or  the  value  thereof.  The  indorsing  of 
the  checks  and  drawing  the  money  thereon  was  but  a  part  of 
the  transaction,  and  if  the  committee  had  the  power  to  make 
the  contract  it  would  seem  to  follow  that  it  also  had  the  power 
to  draw  the  money  upon  the  checks  which  had  been  issued  in 
payment  for  the  rights  granted  thereunder. 

The  business  of  a  manufacturing  corporation  must  be  carried 
on  by  a  board  of  trustees,  but  such  trustees  are  empowered  to 
appoint  such  subordinate  officers  and  agents  as  the  business  of 
the  corporation  shall  require.  (1  R.  S.  600,  §  1,  subd.  5  ;  2 
id.  [7th  ed.]  1531,  §  5.) 

Under  this  authority  they  may  appoint  an  executive  com- 
mittee of  their  own  members,  investing  it  with  power  to 
transact  the  business  of  the  company  during  the  interval 
between  the  meetings  of  the  board  of  trustees.  (Oleott  v. 
Tioga  Railroad  Company,  27  Tf.  Y.  546-557.) 

Whether  the  executive  committee  may  have  power  to  dele- 
gate its  judgment  and  discretion  it  is  not  necessary  to  now  con- 
sider. The  power  delegated  to  W.  A.  Shepard  was  to  indorse 
the  checks  and  to  receive  the  money  thereon ;  purely  minis- 
terial acts. 

The  questions  as  to  whether  the  plaintiff  was  the  owner  of 
the  checks,  except  to  the  extent  of  the  ten  thousand  dollars 
which  it  received,  and  as  to  the  subsequent  ratification  of  the 
acts  of  the  executive  committee  by  the  board  of  trustees  are 
involved  in  another  case  pending  between  the  plaintiff  and 
Kendrick  and  Shepard.     The  conclusion  which  we  have  reached 
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in  refereuce  to  the  power  of  Shepard  to  indorse  the  checks 
renders  it  unnecessary  to  now  consider  those  questions  and  we 
have  thought  it  advisable  to  leave  them  to  be  determined  in 
that  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mabt  A.  Underwood  et  al.,  Appellants,  v.  Harriet  S.  Curtis 
et  aL,  Individually  and  as  Executors,  Respondents. 

Where  executors  are  clothed  with  the  power  and  it  is  made  their  imperative 
duty  to  sell  a  testator's  real  estate  and  distribute  the  proceeds  in  a  man- 
ner provided  by  the  will,  the  real  estate  will  be  deemed  converted  into 
personalty. 

Where  the  time  of  sale  is  not  necessarily  postponed  to  a  specified  future 
time,  or  until  the  happening  of  a  designated  event,  the  conversion  takes 
place  at  the  testator's  death,  the  distributees  taking  their  interests  as 
money,  not  land. 

Where  a  trust  is  created  by  which  the  possession  of  personal  property 
and  the  legal  estate  therein  is  vested  in  trustees  during  the  continuance 
of  the  trust,  the  absolute  ownership  of  such  property  is  suspended,  and 

•  to  validate  the  trust,  the  duration  of  such  suspension  must  be  limited 
to  two  lives  in  being;  not  to  a  term  of  years  however  short. 

Where  several  trusts  are  created  and  among  them  one  or  more  which 
render  the  disposition  illegal  and  these  can  be  separated,  without  doing 
injustice  or  defeating  the  will  of  the  testator,  that  which  is  illegal,  or 
which  added  to  the  others,  renders  the  whole  illegal,  may  be  cut  off  and 
the  others  may  stand,  thus  giving  the  intention  of  the  testator  effect  as 
far  as  possible. 

The  will  of  C,  as  modified  by  a  codicil  thereto,  after  certain  specified 
bequests,  directed  that  his  execu trices  should  take  possession  of  the 
residuary  estate,  real  and  personal,  and  convert  the  real  estate  into 
money  at  such  time  as  they  might  deem  proper,  during  a  period  not 
exceeding  ten  years  after  the  death  of  the  testator's  widow;  that  during 
the  life-time  of  the  widow  and  until  the  real  estate  should  be  sold,  the 
executrices,  two  daughters  of  the  testator,  should  collect  the  income  of 
the  estate  and  apply  the  same  to  the  use  of  the  widow  and  to  their  own 
use  or  the  survivor  of  them,  and  after  her  death,  if  the  real  estate  was 
not  then  sold,  to  their  own  use  or  the  survivor  of  them  until  such  sale; 
that  immediately  thereafter  the  estate  should  be  divided  into  four  equal 
shares,  one  of  which  each  of  the  executrices  should  receive  personally, 
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the  remaining  two  shares  to  be  retained  by  them  in  trust,  the  income  of 
one  share  to  be  be  paid  to  U.  during  her  life,  at  her  death  the  principal 
to  go  to  her  heirs,  the  income  of  the  other  share  to  be  paid  to  B.  during 
her  life,  at  her  death  the  principal  to  go  to  her  heirs.  In  an  action 
brought  by  U.  and  B.,  who  were  also  daughters  of  the  testator,  to  procure 
the  partition  of  the  real  estate  of  which  C.  died  seized,  or  if  partition 
could  not  be  had,  to  obtain  a  construction  of  the  will  and  codicil.  Held, 
that  the  real  estate  was  on  the  death  of  the  testator  converted  into  person- 
alty, the  legal  title  to  which  was  vested  in  the  executrices  in  trust;  that 
during  the  continuance  of  the  trust  the  absolute  ownership  was  sus- 
pended; that  as  the  trust  attempted  to  be  created  for  the  benefit  of  the 
testator's  daughters  was  not  limited  by  lives  in  being,  but  upon  the  life 
of  the  widow  and  an  indefinite  period  thereafter,  which  might  be  of  ten 
years'  duration,  it  was  violative  of  the  Statute  of  Perpetuities,  and  so, 
void. 

But  held,  that  as  the  trust  created  for  the  life  of  the  widow  was  separable 
from  the  others,  their  invalidity  did  not  affect  it,  and  the  trust  for  her 
benefit  should  be  permitted  to  stand  ;  and  except  as  to  the  estate  created 
for  her  life,  that  the  testator  died  intestate. 

Also  held,  that  as  the  real  estate  was  converted  into  personalty  and  was 
vested  in  the  trustees  during  the  life  of  the  widow,  and  until  her  death 
a  division  of  the  property  could  not  be  claimed,  the  action  of  partition 
could  not  be  maintained. 

Also  held,  that  considering  the  property  as  personalty,  as  complete  relief 
could  in  due  time  be  had  in  Surrogate's  Court,  the  court  was  author- 
ized on  that  ground  in  the  exercise  of  its  discretion  to  refuse  to  entertain 
the  action  as  one  for  the  construction  of  the  will;  and  so,  that  a  demurrer 
to  the  complaint  was  properly  sustained. 

Samge  v.  Burnham  (17  N.  Y.  561);  MoncHtfy.  Ross  (50  id.  431);  Robert  v. 
Corning  (89  id.  225);  Manice  v.  Manice  (43  id.  303),  distinguished. 

(Argued  June  18,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  on  an  order 
made  June  24, 1SS9,  which  reversed  an  interlocutory  judgment 
overruling  the  demurrer  interposed  by  the  defendants  and 
decreeing  partition  or  sale  of  the  premises  described  in  the 
complaint,  and  which  dismissed  the  complaint. 

This  action  was  brought  to  partition  certain  lands  of  which 
Palmer  II.  Curtis  died  seized. 

Said  Curtis 'left  him  surviving  a  widow  and  four  daughters, 
two  of  whom  are  the  plaintiffs  in  this  suit.     He  left  a  last  will 
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and  testament  and  a  codicil  thereto,  that  have  been  duly  admit- 
ted to  probate,  by  which  he  undertook  to  make  a  testamentary 
disposition  of  the  lands  in  controversy  in  such  manner  as  to 
prevent  the  plaintiffs  from  receiving  any  portion  of  the  prin- 
cipal of  his  estate.  The  plaintiffs  claim  that  the  will  and 
codicil  by  which  the  testator  sought  to  accomplish  such  pur- 
pose are  inoperative,  because  in  contravention  either  of  the 
statute  against  perpetuities,  or  the  statute  relating  to  accumu- 
lations of  personal  property  and  expectant  estates  in  6uch 
property,  as  the  alienation  or  absolute  ownership  of  his  property 
is  thereby  suspended  for  a  longer  period  than  during  the  con* 
tinuance  of  not  more  than  two  lives  in  being  at  the  creation  of 
the  estate. 

The  will  was  executed  September  13, 1879,  and  its  provisions, 
so  far  as  material,  are  as  follows : 

"After  all  my  lawful  debts  are  paid  and  discharged,  I  give 
and  bequeath  to  my  four  daughters,  Helen  C.  Waters,  Harriet 
S.  Curtis,  Mary  A.  Underwood  and  Theresa  L.  Brown,  all  my 
household  furniture,  familv  pictures  and  books,  etc.,  to  be 
equally  divided  between  them  by  my  executrices  herein 
named ;  but  said  household  furniture,  family  pictures,  books, 
etc.,  shall  not  be  so  divided  during  the  life-time  of  my  wife, 
Fanny  Curtis,  and  my  said,  wife  and  my  said  daughters, 
Helen  C.  Waters  and  Harriet  S.  Curtis  shall  have  the  use, 
benefit  and  control  of  the  said  household  furniture,  family 
pictures,  books,  etc.,  until  the  death  of  my  said  wife,  free  from 
charge. 

"  I  give  and  bequeath  unto  two  of  my  daughters,  viz. : 
Helen  C.  Waters  and  Harriet  S.  Curtis,  two  horses,  two  sets 
of  harnesses,  two  carriages  and  two  sleighs. 

"I  give  and  bequeath  unto  my  wife,  Fanny  Curtis,  and 
unto  my  daughters,  to  wit :  Helen  C.  Waters  and  Harriet  S. 
Curtis,  the  use,  proceeds,  income  and  benefit  of  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  personal,  to 
share  and  share  alike  therein  during  the  life-time  of  my  said 
wife,  Fanny  Curtis,  and  the  provisions  herein  made  for  my 
said  wife  shall  be  in  lieu  of  dower,  providing  she  shall  accept 
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the  same.  And,  upon  my  death,  my  said  executrices  are 
hereby  authorized  and  empowered  to  enter  upon,  into  and  take 
possession  of  all  my  estate,  both  real  and  personal,  and  hold, 
use  and  keep  the  same  or  rent  the  same  for  the  sole  use  and 
benefit  of  my  two  daughters,  the  said  Helen  C.  Waters  and  the 
said  Harriet  S.  Curtis,  until  the  death  of  my  said  wife. 

"  My  said  executrices  are  hereby  fully  authorized  and  empow- 
ered during  the  life-time  of  my  said  wife,  or  at  any  time 
thereafter,  to  sell,  grant,  bargain  and  conve)T  by  contract  or 
good  and  sufficient  deed  or  deeds,  all  or  any  of  the  real  estate, 
lands  or  hereditaments  of  which  I  shall  die  seized,  for  6uch 
price  or  prices  and  upon  such  terms  and  conditions  as  to  my 
said  executrices  shall  seem  meet,  the  proceeds  of  such  sale  or 
sales  to  be  held  by  them  for  the  use  and  benefit  of  my  said 
wife  and  the  said  Helen  C.  and  Harriet  S.,  during  the  life-time 
of  my  said  wife,  as  hereinbefore  expressed ;  said  executrices 
are  hereby  authorized  and  empowered  to  rent  any  or  all  of 
said  real  estate  during  the  life  of  my  said  wife. 

"  Upon  the  death  of  my  wife,  the  said  Fanny  Curtis,  or  at 
such  times  thereafter  as  my  said  executrices  shall  deem  meet, 
and  within  ten  years  after  the  death  of  my  said  wife,  I  direct 
that  my  said  estate,  real  and  personal,  be  divided  by  my  said 
executrices  into  four  equal  shares  or  portions ;  that  one  of  said 
shares  or  portions  shall  be  given  to  and  be  the  absolute  property 
of  my  daughter,  Helen  C.  "Waters ;  that  one  of  the  said  shares 
or  portions  shall  be  given  to  and  be  the  absolute  property  of 
my  daughter,  Harriet  S.  Curtis;  the  remaining  two  shares 
or  portions  of  my  estate  I  give  and  bequeath  to  my  said  execu- 
trices, in  trust,  for  them  to  hold  and  invest  in  good,  permanent, 
well  paying  securities,  and  the  use,  income  and  proceeds  of  one 
of  said  shares  or  portions  are  by  them  to  be  paid  to  and  for 
the  use  and  benefit  of  my  daughter,  Mary  A.  Underwood, 
during  the  life-time  of  my  said  daughter,  Mary  A.  Underwood, 
and  upon  the  death  of  my  said  daughter,  Mary  A.,  the  share 
or  portion  last  aforesaid  shall  belong  absolutely  to  her  heirs  at 
law.  In  case  of  sickness  or  any  other  misfortune  during  the 
life-time  of  said  Mary  A.,  my  said  executrices  are  hereby 
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authorized  to  pay  over  to  said  Mary  A.  for  her  use  and  benefit 
(should  Mary  A.  need  the  same),  out  of  the  principal  of  the 
said  share  or  portion  hereinbefore  set  apart  for  the  use  and 
benefit  of  said  Mary  A.,  such  sum  or  sums  of  said  share  or 
portion  as  to  my  said  executrices  shall  seem  meet,  but  suoh 
payments  shall  not,  in  the  aggregate,  exclusive  of  the  use  and 
benefit  or  income  of  said  share  01  portion  hereinbefore  directed 
to  be  paid  to  said  Mary  A.,  exceed  the  sum  of  two  hundred 
dollars  in  any  one  year.  The  use,  income  or  proceeds  of  the 
remaining  share  or  portion  of  my  estate  is,  by  said  executrices, 
to  be  paid  to  and  for  the  benefit  and  use  of  my  daughter, 
Theresa  L.  Brown,  during  the  life-time  of  my  said  daughter, 
Theresa  L.,  and  upon  her  death  the  share  or  portion  last  afore- 
said shall  belong  absolutely  to  her  heirs  at  law.  In  case  of 
sickness  or  any  misfortune  during  the  life-time  of  said  Theresa 
L.,  my  said  executrices  are  hereby  authorized  to  pay  over  to 
said  Theresa  L.  for  her  use  and  benefit  (should  said  Theresa  L. 
need  the  same),  out  of  the  principal  of  the  said  share  or  portion 
hereinbefore  set  apart  for  her  use  and  benefit,  such  sum  or 
Bums  of  said  share  or  portion  as  to  my  said  executrices  shall 
seem  meet,  but  such  payment  shall  not  in  the  aggregate,  exclu- 
sive of  the  use  and  benefit  of  said  share  or  portion  hereinbe- 
fore directed  to  be  paid  to  said  Theresa  L.,  exceed  the  sum  of 
two  hundred  dollars  in  any  one  year.  And  my  said  executrices 
are  hereby  authorized  and  empowered  to  sell,  convey,  to  con- 
vert into  money  any  or  all  of  my  estate,  real  and  personal,  for 
the  purpose  of  making  the  division  above  named,  and  for  that 
purpose  they  are  given  the  said  ten  years  in  which  to  make  the 
said  division,  so  that  my  estate  may  not  be  sacrificed,  but  it  is 
my  will  that  my  daughters,  Mary  A.  and  Theresa  L.,  shall 
have  the  income  from  the  share  or  portion  of  my  estate  named 
for  them,  and  for  their  use  and  benefit,  from  the  death  of  my 
said  wife,  to  be  paid  to  them  from  that  date  at  least  once 
yearly.  Likewise  I  make,  constitute  and  appoint  my  daughters, 
Helen  C.  Waters  and  Harriet  S.  Curtis,  to  be  the  executrices 
of  this,  my  last  will  and  testament,  hereby  revoking  all  former 
mils  by  me  made,  and  having  full  confidence  in  my  said  execu- 
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trices,  they  nor  either  of  them  shall  be  required  to  give  any 
bond  or  security  for  the  execution  of  said  will  or  the  trust 
herein  created." 

Subsequently,  and  on  th6  7th  day  of  June,  1882,  Curtis 
duly  executed  a  codicil  to  his  will,  which  reads  as  follows : 
"Whereas,  I,  Palmer  H.  Curtis,  of  the  city  of  Syracuse, 
Onondaga  county  and  state  of  New  York,  did,  on  the  13th 
day  of  September,  1879,  make,  subscribe  and  publish  my  last 
will  and  testament  in  words  and  figures  as  therein  expressed  ; 
now,  therefore,  I,  said  Palmer  II.  Curtis,  do  make  this  codicil 
to  my  said  last  will  and  testament  as  follows:  I  give  and 
bequeath  to  my  four  daughters,  Helen  C.  Waters,  Harriet  S. 
Curtis,  Mary  A.  Underwood  and  Theresa  L.  Brown,  all  my 
household  furniture,  goods,  family  pictures  and  books,  to  be 
equally  divided  between  them  by  my  executrices  in  said  will 
appointed  as  in  said  will  directed. 

"  Said  household  goods,  furniture,  family  pictures  and  books 
shall  not  be  divided  during  the  life-time  of  my  wife,  Fanny 
Curtis,  nor  until  my  executrices  shall  sell  and  convey  all  the 
real  estate  of  which  I  shall  die  seized,  and  my  said  wife,  Fanny 
Curtis,  and  my  said  daughters,  Helen  C.  Waters  and  Harriet 
S.  Curtis,  or  any  one  or  either  of  the  three  who  shall  survive 
the  other,  shall  have  the  use,  benefit  and  control  of  said  house- 
hold goods,  furniture,  family  pictures  and  books,  absolutely 
free  from  all  charges,  until  the  death  of  my  said  wife,  and 
until  the  further  time  when  the  real  estate  of  which  I  shall 
die  seized  shall  be  sold  and  conveyed  by  my  said  executrices, 
not  to  exceed  the  ten  years  named  in  said  will. 

"  That  my  two  married  daughters,  to  wit,  Mary  A.  Under- 
wood and  Theresa  L.  Brown,  shall  not  have  the  interest,  benefit 
or  income  from  the  share  or  portion  of  my  estate  named  for 
them  and  for  their  benefit  in  said  will,  until  the  death  of  my 
said  wife,  Fanny  Curtis,  but  said  interest,  benefit  or  income 
shall  belong  absolutely  to  my  said  wife  and  two  other  daugh- 
ters, to  wit,  Helen  C.  Waters  and  Harriet  S.  Curtis,  until  the 
death  of  my  said  wife,  share  and  share  alike. 

"  If,  upon  the  death  of  my  said  wife,  Fanny  Curtis,  all  the 
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real  estate  of  which  I  shall  die  seized  shall  not  then  have  been 
sold  and  conveyed  as  in  said  will  provided,  then  and  in  that 
event  said  two  married  daughters,  to  wit,  Mary  A.  Underwood 
and  Theresa  L.  Brown,  shall  not  have  the  interest,  benefit  or 
income  from  the  share  or  portion  of  my  estate  named  for  them 
and  for  their  benefit  in  said  will,  until  said  executrices  shall 
sell  and  convey  all  the  real  estate  of  which  I  shall  die  seized, 
but  the  said  interest,  benefit  and  income  named  in  said  will  for 
said  Mary  A.  Underwood  and  Theresa  L.  Brown,  shall  belong, 
absolutely,  to  my  two  other  daughters,  to  wit,  Helen  C.  Waters 
and  Harriet  S.  Curtis,  or  to  the  one  who  shall  survive  the 
other,  until  such  time  as  the  real  estate  of  which  I  shall  die 
seized  shall  be  sold,  and  not  to  exceed  the  ten  years  named  in 
said  will. 

"  This  codicil  is  made  to  enable  my  wife  and  two  unmarried 
daughters  to  live  upon  and  occupy  the  said  real  estate  until 
such  time  as  it  shall  be  sold  as  in  said  will  provided." 

Charles  E.  Ide  for  appellants.  The  will  and  codicil  are  one 
instrument ;  together  they  are  the  last  will  of  the  testator,  as 
of  the  date  of  the  codicil ;  and  they  stand  and  fall  together. 
(Kedf.  on  Surr.  219,  220 ;  Ward  v.  Ward,  105  K  Y.  68,  73  ; 
3  K.  S.  [7th  ed.]  2288,  §  71 ;  Brown  v.  Clark,  77  K  Y.  369.) 
The  alleged  will,  and  the  will  and  codicil,  and  the  codicil,  and 
each  and  all  of  them  are  illegal,  null  and  void,  for  the  reason 
that  the  absolute  power  of  alienation  or  ownership  of  the 
property  is  thereby  suspended  for  a  longer  period  than  during 
the  continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  the  estate.  {Patterson  v.  Ellis,  11  Wend.  259- 
279  ;  Brown  v.  Evans,  34  Barb.  594-605  ;  Uawley  v.  James, 
16  Wend.  60,  62,  120,  121, 174, 175  ;  105  K  Y.  68,  74 ;  Knox 
v.  Jones,  47  id.  389,  396  ;  Dana  v.  Murray,  122  id.  604,  617  ; 
Lverith  v.  Everith,  29  id.  39,  71  ;  Power  v.  Cassidy,  79  id. 
602,  613 ;  Prentice  v.  Janssen,  Id.  478,  485 ;  Robert  v.  Corn- 
ing, 86  id.  225,  239  ;  Van  Vechten  v.  Van  Vechten,  8  Paige, 
124 ;  Ilaynes  v.  Sherman,  117  K  Y.  433,  438  ;  3  E.  S.  [7th 
ed.]  2182,  §  58 ;  Morse  v.  Morse,  85  N.  Y.  53,  60 ;  Oilman 
Sickels  —Vol.  LXXXII.        67 
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v.  Reddington,  24  id.  9,  12,  13 ;  Day  v.  Roth,  18  id.  453 ; 
Martin  v.  Funk,  75  id.  141 ;  Tobias  v.  Ketchum,  32  id.  319- 
327;  Watson  v.  Hayes,  5  Myl.  &  Cr.  125 ;  Botsford  v.  Keb- 
141,  3  Ves.,  Jr.,  363  ;  Warner  v.  DurranU  76  N.  Y.  133, 138 ; 
Tucker  v.  Bishop,  16  id.  402,  405 ;  Hittyer  v.  Yandewater, 
31  N.  Y.  S.  R  671,  676,  681 ;  Colton  v.  .For,  67  N.  Y.  348, 
353 ;  Smith  v.  Edwards,  23  Hun,  223,  228 ;  88  N.  Y.  92, 
103,  104,  106,  107 ;  Rose  v.  Rose,  4  Abb.  Ct.  App.  Dec.  108, 
113;  Levy  v.  Levy,  33  N.  Y.  97,  125,  126;  Hone  v.  Van 
Schaick,  20  Wend.  564;  Schetter  v.  Smith,  41  N.  Y.  328, 
334,  335 ;  McSorUy  v.  Wilson,  4  Sandf.  Ch.  549,558 ;  Thom- 
son v.  Carmichael;\  id.  387,  394,  395  ;  Benedict  v.  Tr<?W,  98 
N.  Y.  460,  466 ;  In  re  Russell,  26  Wkly.  Dig.  178  ;  Parday 
r.  Ilayt,  92  N.  Y.  446,  457  ;  Garvey  v.  McDevett,  72  id.  556  ; 

Ftfrd  v.  Ward,  105  id.  68,  74.)  To  say  that  the  testator 
intended,  if  the  widow  and  either  Mary  or  Theresa  should  die 
within  six  months  or  a  year  or  any  other  period  after  his  death, 
less  than  the  ten  years  after  the  death  of  the  widow,  the  heirs 
of  the  daughter  so  dying  should  step  into  immediate  posses- 
sion of  one-quarter  of  the  estate,  whether  it  was  sold  or  not, 
is  to  reconstruct  the  will.  (Colton  v.  Fox,  67  N.  Y.  351 ; 
Smith  v.  Edwards,  88  id.  109.)  As  the  trust  attempted  to  be 
created  was  in  contravention  of  the  statute  against  perpetuities 
it  was  void  in  its  entirety,  and  as  to  the  whole  estate  attempted 
to  be  devised  by  the  will  and  codicil,  the  testator  died  intes- 
tate.    (Benedict  v.  Webb,  98  K  Y.  460,  466  ;  McSorley  v. 

Wilson,  4  Sandf.  Ch.  545,  560 ;  Rose  v.  Rose,  4  Abb.  Ct.  App. 
Dec.  108.)  If  it  be  held  that  the  life  estate  in  favor  of  Fanny 
Curtis  is  valid,  then  as  the  plaintiffs  and  defendants  have  a 
vested  remainder  in  the  estate  as  tenants  in  common  they  still 
have  a  right  to  maintain  this  action.  (Code  Civ.  Pro.  §  1533 ; 
Ackerman  v.  Gorton,  67  N.  Y.  63,  66  ;  Savage  v.  Bumham9 
17  id.  461,  473.) 

M.  M.  Waters  for  respondents.  No  estate,  either  at  law  or 
in  equity,  is  ever  to  vest  in  the  plaintiffs,  but  the  whole  estate 
provided  for  their  benefit  is  that  which  may  vest  in  the  execu- 
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trices  as  trustees  from  the  time  of  the  division  to  the  end  of 
the  second  estate  for  life.  (1  R.  S.  729,  §  60.)  The  ten  year 
clauses  in  the  will  and  codicil  all  relate  to  the  same  period, 
and  that  period  is  definitely  marked  in  the  beginning  as  coeval 
with  the  ending  of  the  first  estate  for  life,  and  coeval  with 
the  beginning  of  the  second  estate  for  life,  and  its  absolute 
ending  is  as  definitely  marked  by  the  ending  of  the  estate 
for  the  second  life.  Since,  as  a  power,  it  must  end  and  be 
absorbed  in  the  remainder  in  fee  when  the  heirs  shall  become 
vested  with  the  remainder,  the  fee  includes  every  power. 
{Retzel  v.  Barber,  69  N.  Y.  1,  7 ;  Watkins  v.  Reynolds,  123 
id.  211 ;  Crooke  v.  County  of  Kings,  97  id.  421.)  This  clause 
cannot  be  deemed  to  suspend  the  power  of  alienation.  {Robert 
v.  Corning,  89  N.  Y.  225.)  The  only  question  that  can  arise 
under  the  Statute  of  Perpetuities  is  whether  the  trust,  in 
relation  to  the  converted  fund  which  may  vest  in  the  execu- 
trices,  operates  to  suspend  the  absolute  power  of  alienation 
beyond  the  period  allowed  by  law.  {Robert  v.  Corning,  89 
89  N.  Y.  236 ;  1  R.  S.  730,  §  67 ;  Watkins  v.  Reynolds,  123 
N.  Y.  211.)  Even  if  the  clause  as  to  the  ten  years  could  in 
any  event  be  deemed  to  attach  an  ulterior  limitation  to  the 
estate  in  form  the  only  result  must  be  that  of  rendering  the 
limitation  void  so  far  as  it  is  unlawful,  and  the  limitation  will 
be  rejected  without  in  any  manner  affecting  the  valid  pro- 
visions of  the  instruments.  {Savage  v.  Barnham,  17  N.  Y. 
561-574 ;  Kennedy  v.  Hay,  105  id.  134 ;  Tiers  v.  Tiers,  98 
id.  573.)  There  is  no  suspension  of  the  power  of  alienation 
from  the  death  of  the  testator  for  any  period  whatever  except 
as  to  that  one-half  which  is  ultimately  to  vest  in  the  heirs  of 
Mary  and  Theresa,  because  the  other  beneficiaries  are  all  in 
being  at  the  death  of  the  testator,  and,  therefore,  their  interests 
vested  immediately  at  the  testator's  death.  (2  R.  S.  723,  §  13.) 
The  plaintiffs  cannot  be  allowed  to  claim  a  decree  construing 
a  will  in  an  action  wherein  they  deny  its  validity  and  claim  in 
hostility  to  it.  {Chipman  v.  Montgomery,  63  N.  Y.  221.) 
The  only  interests  which  these  plaintiffs  can  ever  take  under 
this  will  must  be  that  of  cestuis  que  trust  under  the  trust  which 
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may  result  from  the  uncertain  event  of  the  continuance  of  the 
second  life  beyond  the  estate  for  the  first  life,  beyond  the  dis- 
cretionary period  of  ten  years,  or  beyond  the  sale  and  division. 
(1  R.  S.  729,  §  60 ;  Code  Civ.  Pro.  §  1533.)  When  the  uncer- 
tainties shall  have  been  all  determined,  and  all  in  favor  of 
plaintiffs'  future  interest,  yet  that  interest  will  be  merely 
an  interest  in  the  fund  to  result  from  the  conversion,  and  as 
to  that  interest  the  complaint  states  no  cause  of  action  for  a 
partition  or  division.     (Hughes  v.  Hughes^  30  Hun,  349.) 

Parker,  J.  The  will  and  codicil  are  to  be  construed 
together  as  if  they  were  one  instrument.  (  Ward  v.  Ward, 
105  K  Y.  68.) 

And  in  the  construction  now  to  be  made  we  shall  consider 
first  whether  the  instrument  operated  to  convert  testator's  real 
estate  into  personalty.  It  has  long  been  the  established  rule 
that  where  executors  are  clothed  with  the  power  and  duty  to 
sell  a  testator's  real  estate  and  distribute  the  proceeds  in  the 
manner  provided  by  the  will  that  the  real  estate  will  be  deemed 
converted  into  personalty.  (Everitt  v.  Everitt,  29  N.  Y.  39 ; 
Power  v.  Cassidy,  79  id.  602.)  A  consideration  of  the  prin- 
ciples which  led  courts  of  equity  to  lay  down  this  rule  need 
not  be  indulged  in  in  view  of  the  long  line  of  authorities 
establishing  that  property  which  passes  by  an  instrument, 
whether  will  or  contract,  takes  on  the  character  which  such 
instrument  has  impressed  upon  it. 

It  is  necessary,  of  course,  that  the  direction  to  convert  be 
positive  and  explicit  irrespective  of  all  contingencies  and  inde- 
pendent of  all  discretion  on  the  part  of  a  donee  of  the  power. 
Turning  to  the  will  and  codicil  it  will  be  observed  that  the 
testator  commanded  the  executrices  to  sell  all  his  real  estate, 
and  not  until  the  happening  of  that  event  is  any  distribution 
of  the  avails  authorized. 

There  are  other  provisions  relating  to  the  disposition  of 
income  and  postponing  division  of  proceeds  until  after  the 
death  of  testator's  widow,  but  they  need  not  be  considered  in 
this  connection,  for  we  are  now  only  concerned  in  ascertaining 
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whether  it  was  the  intent  of  the  testator  that  all  of  his  real 
estate  should  be  converted  into  money  and  the  avails  distributed 
as  personal  estate. 

That  such  was  his  intention  is  apparent  from  the  provisions 
already  alluded  to,  taken  in  connection  with  the  direction  that 
after  the  death  of  testator's  widow  and  the  6ale  of  all  the  real 
estate,  the  proceeds  thereof,  with  all  personal  estate  not  specifi- 
cally bequeathed,  shall  be  divided  into  four  equal  shares,  one  of 
which  shall  be  given  to  Helen  C.  "Waters,  another  to  Harriet 
S.  Curtis,  and  "  the  remaining  two  shares  or  portions  of  my 
estate  I  give  and  bequeath  to  my  said  executrices  in  trust  for 
them  to  hold  and  invest  in  good,  permanent,  well-paying 
securities,  and  the  use,  income  and  proceeds  of  one  of  said 
shares  or  portions  are  by  them  to  be  paid  to,  and  for  the  use 
and  benefit  of  my  daughter  Mary  A.  Underwood,"  and  a  like 
disposition  of  the  other  share  for  the  benefit  of  Theresa  L. 
Brown. 

Respondent's  counsel  insists  that  the  conversion  will  not 
take  place  until  the  land  is  actually  sold,  unless  the  executrices 
fail  to  execute  the  power  within  the  limitation  prescribed  by  the 
testator,  in  which  event  it  will  be  deemed  to  take  place  as  of 
the  time  when  the  sale  is  imperatively  required  to  be  made, 
which  is  at  the  end  of  ten  years  after  the  death  of  testator's 
widow,  and  he  cites  in  support  of  his  position  Savage  v.  Burn- 
ham  (17  N.  Y.  561). 

Whether  the  conversion  shall  be  deemed  to  lake  place  on 
the  death  of  a  testator  or  at  some  later  period,  depends  on  his 
intention  as  manifested  by  the  provisions  of  the  will. 

If  it  provides  in  terms  that  a  sale  shall  be  made  at  some 
specified  future  time,  or  creates  a  trust  with  direction  to  sell 
only  on  the  happening  of  a  designated  event,  which  might  or 
might  not  happen,  then  the  conversion  would  only  take  place 
on  its  occurrence,  otherwise  the  general  rule  is  that  real  estate 
will  be  deemed  converted  into  personalty  as  of  the  date  of  the 
death  of  a  testator.  (Pomeroy's  Eq.  Juris,  vol.  3,  §  1162 ; 
Fisher  v.  Banta,  66  K  Y.  468.) 

In  Moncrief-Y.  Jioss  (50  N.  Y.  431),  the  sale  was  directed 
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to  be  made  after  the  death  of  testator's  mother,  and  the  court 
held  that  it  was  clearly  the  intention  of  the  testator  that  the 
conversion  should  not  take  place  until  the  happening  of  that 
event. 

So  in  Savage  v.  Burnham  {supra)  cited  by  respondent,  the 
will  provided  that  the  sale  should  not  take  place  until  after 
the  death  of  testator's  widow,  and  it  was  held  that  the  char- 
acter of  the  estate  would  not  be  regarded  as  subjected  to  the 
change  provided  for  in  the  will  until  such  occurence,  and  in 
the  argument  supporting  that  conclusion  the  court  said,  "  thus, 
in  the  present  case,  the  real  estate  is  to  be  sold  and  the  pro- 
ceeds to  become  personalty  after  the  decease  of  testator's 
widow,  and  not  before.  When  that  period  arrives  the  estate 
will  be  deemed  to  undergo  the  change  directed  by  the  will, 
whether  then  actually  sold  or  not.  Until  then,  the  testator 
not  only  contemplated  no  change,  but  on  the  contrary,  for- 
bid it." 

Now  in  this  will,  as  modified  by  the  codicil,  the  time  of  6ale 
is  not  necessarily  postponed  to  a  specified  future  time,  or  until 
the  happening  of  any  event.  The  executrices  are  directed  to 
sell  all  of  the  real  estate,  and  the  time  of  sale  rests  in  their 
discretion.  They  are  authorized  to  sell  a  part  or  the  whole  of 
the  real  estate  at  once,  and  they  are  not  required  to  make  the 
sale  until  ten  years  after  the  death  of  testator's  widow.  It 
will  readily  be  seen,  therefore,  that  the  language  of  the  tes- 
tator does  not  indicate  an  intention  to  make  this  an  exception 
to  the  general  rule  that  a  conversion  must  be  deemed  to  take 
place  at  a  testator's  death. 

The  decision  of  this  court  in  Robert  v.  Corning  (89  N.  Y. 
225-239)  seems  to  render  further  discussion  unnecessary,  as  it 
is  not  seen  how  this  feature  of  the  two  cases  can  be  distin- 
guished. In  Robert? 8  case  the  testator  required  his  executors 
to  sell  all  his  real  estate,  but  authorized  them  in  their  discretion 
to  delay  the  sale  for  a  period  of  three  years.  And  the  court 
held  that  this  was  an  absolute  conversion  of  the  real  estate  into 
personalty  as  of  the  time  of  testator's  death,  the  several  dis- 
tributees taking  their  interests  as  money,  not  as  land. 
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In  this  case  the  testator  also  authorized  a  delay  in  making 
sale,  and  for  a  longer  period  it  is  true,  but  the  fact  that  more 
time  was  given  in  which  the  donees  of  the  power  to  sell  could 
exercise  their  discretion  does  not  affect  the  situation. 

On  the  death  of  the  testator,  then  all  of  his  property  became 
for  the  purposes  of  testamentary  disposition,  personal  estate, 
and  in  the  further  consideration  to  be  given  to  the  questions 
presented,  it  must  be  steadily  borne  in  mind  that  while  fre- 
quent reference  may  be  made  to  the  provision  relating  to  a 
sale  of  the  real  estate,  and  the  time  within  which  it  is  required 
to  be  dona,  still  in  legal  effect  the  sale  is  of  personal  property. 
The  will  converted  the  real  estate  into  personalty  and  the  same 
instrument  now  directs  the  executrices  to  convert  such  prop- 
erty into  money  for  the  purposes  therein  designated. 

We  are  thus  conducted  to  a  consideration  of  the  question 
whether  the  provisions  of  the  will  and  codicil  relating  to  the 
disposition  of  the  estate  are  in  contravention  of  that  part  of 
the  Revised  Statutes,  which  provides  that  "  the  absolute  owner- 
ship of  personal  property  shall  not  be  suspended  by  any  limi- 
tation or  condition  whatever  for  a  longer  period  than  during 
the  continuance  and  until  the  termination  of  not  more  than 
two  lives  in  being  at  the  date  of  the  instrument  containing 
such  limitation  or  condition  ;  or  if  such  instrument  be  a  will, 
for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator." 

An  examination  of  the  will  discloses  that  the  testator,  at  the 
time  of  its  execution,  intended  first  to  have  the  income  of  all 
his  property  devoted  to  the  use  of  his  wife  and  two  unmarried 
daughters  during  the  life-time  of  his  wife.  Second,  that  there- 
after his  two  unmarried  daughters  should  each  receive  one- 
fourth  of  his  entire  estate,  the  remaining  one-half  to  be  retained 
by  the  executrices  in  trust  for  the  benefit  of  his  two  married 
daughters,  the  income  of  one-fourth  to  be  paid  to  each  during 
life,  and  after  death  the  principal  to  go  to  her  heirs. 

The  two  unmarried  daughters  were  appointed  executrices, 
and  authorized  in  their  discretion  to  sell  all  the  lands  of  testa- 
tor, either  during  the  life-time  of  testator's  widow  or  sub6e- 
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quently.  Within  ten  years  after  the  death  of  the  testator's 
widow  they  were  directed  to  divide  all  the  estate,  both  real 
and  personal,  into  four  equal  shares  or  portions,  for  distribu- 
tion in  the  manner  already  alluded  to.  The  testator  declaring 
that  his  purpose  in  allowing  the  executrices  ten  years  before 
requiring  them  to  make  a  division  was  to  prevent  a  sacrifice  of 
the  estate.  He  further  provided  that  during  such  time  as 
should  elapse  between  the  date  of  the  death  of  his  widow  and 
the  division,  that  his  married  daughters  should  have  the  income 
from  the  share  or  portion  of  the  estate  named  for  them,  the 
income  to  be  paid  to  them  at  least  once  a  year.  The  important 
modifications  of  the  will  effectuated  by  the  codicil  are  three  in 
number. 

First.  It  commands  the  executrices  to  sell  all  the  real  estate, 
but  authorizes  them  to  exercise  their  discretion  whether  a  sale 
should  be  made  during  the  life-time  of  the  testator's  widow  or 
during  a  period  of  not  exceeding  ten  years  thereafter.  Second. 
It  provides  that  the  division  shall  not  take  place  until  after  the 
real  estate  shall  all  have  been  sold.  Third.  It  declares  that 
until  such  sale  and  distribution  the  married  daughters  shall  not 
have  the  interest,  benefit  or  income  from  the  portion  of  the 
estate  as  provided  in  the  will,  but  it  shall  belong  absolutely  to 
the  widow  and  two  unmarried  daughters  during  the  widow's 
life,  and  after  her  death  and  until  the  distribution,  to  the  two 
unmarried  daughters. 

The  will,  as  modified  by  the  codicil,  therefore,  manifests 
the  purpose  and  intention  of  the  testator  to  be  (1)  that  his 
executrices  shall  take  possession  of  the  entire  estate  and  con- 
vert the  real  estate  into  money  at  such  time  as  they  shall  deem 
proper  during  a  period  not  exceeding  ten  years  after  the  death 
of  testator's  widow. 

(2)  That  during  the  life-time  of  the  widow  and  until  the  real 
estate  is  sold,  the  executrices  shall  collect  the  interest  and 
income  of  the  estate  and  apply  the  same  to  the  use  and  benefit 
of  the  widow  and  executrices,  or  the  survivor  of  them,  and 
after  her  death  to  the  use  and  benefit  of  the  executrices,  or  the 
survivor  of  them. 
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(3)  That  immediately  thereafter  the  estate  shall  be  divided 
into  four  equal  shares,  one  of  which  each  of  the  executrices 
shall  receive  personally.  The  remaining  two  shares  to  be 
retained  by  the  executrices  in  trust,  the  interest  and  income  of 
one  of  such  shares  to  be  paid  to  Mary  E.  Underwood,  during 
her  life,  and  at  her  death  the  principal  to  go  to  her  heirs  at 
law,  and  the  interest  and  income  of  the  other  share  to  lie  paid 
to  Theresa  L.  Brown  during  life,  and  at  her  death  the  principal 
to  be  paid  to  her  heirs  at  law. 

Having  ascertained  what  disposition  the  testator  intended  to 
make  of  his  property,  we  are  to  determine  whether  such  dis- 
position is  in  accordance  with  law.  It  will  be  observed  that 
there  was  not  in  terms  a  devise  or  bequest  to  the  executrices 
in  trust,  but  the  testator  converted  his  real  estate  into  person- 
alty, directing  the  executrices  to  effectuate  his  purpose  by  a 
sale  of  the  lands.  Such  estate  he  authorized  them  to  enter 
upon  and  take  possession  of,  collect  the  income  and  interest 
thereof,  apply  the  proceeds  for  the  use  and  benefit  of  the 
widow  and  executrices  for  a  prescribed  term,  and  at  the 
expiration  thereof  make  division  of  the  avails  in  the  manner 
directed. 

Thus  was  vested  in  the  executrices  in  trust  the  legal  estate 
of  all  testator's  property.  (Ward  v.  Ward,  105  N.  Y.  68; 
Marx  v.  McOlynn,  88  id.  357-375  ;  Vernon  v.  Vernon,  53  id. 
351 ;  Leggett  v.  Perkins,  2  id.  297.)  And  it  must  continue  to 
reside  in  them  until  the  purposes  of  the  trust,  if  legal,  shall  be 
accomplished. 

The  objects  of  trusts  concerning  personal  property  are  not 
defined  by  statute,  but  they  may  be  created  for  any  of  the 
purposes  for  which  a  trust  in  lands  is  authorized  by  statute, 
subject  to  the  statutory  rule  against  the  suspension  of  owner- 
ship for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator.  And  if  a  trust  be  created,  by  which  the  possession 
of  personal  property  and  the  legal  estate  therein  is  vested  in 
the  trustees  during  the  continuance  of  the  trust,  an  absolute 
ownership  of  personal  property  is  suspended  within  the  mean- 
ing of  the  statute.  (Converse  v.  Kellogg,  7  Barb.  597.)  The 
Sickels — Vol.  LXXXII.        08 
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absolute  ownership  of  personal  property  being  suspended  by 
the  creation  of  a  trust  in  the  same  manner  as  alienation  of  real 
estate.  {Hone  v.  Van  Schaick,  7  Paige,  233 ;  Graff  v.  Ben- 
nett, 31  N.  Y.  9  ;  Cutting  v.  Cutting,  80  N.  Y.  522 ;  Genet  v. 
Hunt,  113  id.  158-16$.) 

And  the  duration  of  the  suspense  in  a  trust  of  personal 
property,  like  a  trust  in  real  estate,  must  be  founded  on  lives. 
No  term  of  years,  however  short,  will  satisfy  the  statute. 
{SchctUer  v.  Smith,  41  K  Y.  328.) 

Every  trust  has  three  elements  closely  connected  it  is  true, 
but  nevertheless  susceptible  of  independent  consideration. 
These  are  the  trust  property,  the  trust  objects  and  the  trust 
term.  The  statute  under  consideration  deals  only  with  the 
last.  The  trust  objects  in  this  case  are  the  widow  and  two 
unmarried  daughters  to  whom,  or  the  survivors  of  whom 
during  the  continuance  of  the  trust  is  to  be  paid  the  income  of 
the  property. 

The  fact  that  there  were  in  being  at  testator's  death  three 
persons  to  whom,  or  to  the  survivors  of  whom  the  income  was 
to  be  paid,  does  not  bring  the  trust  within  the  condemnation 
of  the  statute,  for  there  may  be  as  many  beneficiaries  of  the 
income  of  a  trust  as  the  testator  may  see  lit  to  designate,  pro- 
vided the  duration  of  the  trust  term  does  not  extend  beyond 
two  lives  in  being  at  the  time  of  his  death.  (Crooke  v.  County 
of  Kings,  97  N.  Y.  421.)  In  this  case  the  trust  term  was  not 
made  dependent  in  any  degree  whatever  upon  the  duration  of 
the  lives  of  the  executrices  or  either  of  them.  They  were 
trust  objects,  entitled  to  share  in  the  income,  but  not  in  any 
sense  term  measurers. 

In  the  consideration  of  the  duration  of  the  trust  term,  as  to 
the  whole  of  the  estate,  and  the  trust  term  for  one-half  of  the 
estate  after  division,  we  will  first  refer  to  the  position  of  the 
respondents. 

They  concede  that  a  trust  was  created  comprising  the  entire 
estate,  to  continue  during  the  life  of  the  widow,  but  insist  that 
on  the  happening  of  that  event  the  active  trust  is  to  cease  and 
the  executrices  thereafter  are  to  act  under  a  power  in  trust, 
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which  requires  them  to  convert  the  land  remaining  unsold  into- 
money,  for  the  purposes  of  distribution  in  the  manner  pro- 
vided by  the  will.  That  from  the  time  of  the  division  there 
is  a  further  trust  embracing  one-fourth,  to  last  during  the  life 
of  Mary  A.  Underwood.  And  a  like  trust  as  to  another  one- 
fourth,  to  continue  until  the  death  of  Theresa  L.  Brown.  They 
urge  that  the  period  which  may  intervene  between  the  death 
of  the  widow  and  that  of  Mary  A.  Underwood  or  Theresa  L. 
Brown  should  be  carved  out  of  their  respective  lives,  thus 
limiting  the  duration  of  the  suspension  of  ownership  of  any 
portion  of  the  estate  to  two  lives. 

Robert  v.  Corning  (89  X.  Y.  225)  is  invoked  by  respondents 
as  an  authority  for  the  proposition  that  the  authorization  to 
sell  at  any  time  within  ten  years  after  the  death  of  testator's 
widow  is  not  a  suspension  of  the  power  of  alienation,  because 
the  power  of  sale  was  not  fettered  by  the  discretion  conferred 
by  the  will. 

But  that  question  is  not  before  us,  and  its  consideration  only 
tends  in  the  direction  of  confusion,  for  as  we  have  already 
observed  for  all  testamentary  purposes  the  estate  must  be  treated 
as  personalty,  and  we  are  only  concerned  in  ascertaining 
whether  it  was  the  intention  of  the  testator  to  create  a  trust  of 
personalty  for  a  term  condemned  by  statute.  In  Roberts  case 
there  was  not  a  trust  term  created  of  which  the  power  of  sale 
was  an  incident 

In  Manice  v.  Manice  (43  N.  Y.  303),  the  executors  were 
only  given  authority  to  apply  the  income  during  the  life-time 
of  testator's  widow  and  the  trust  was,  therefore,  limited  to  the 
period  during  which  they  were  directed  to  be  applied. 

But  in  this  case  it  is  conceded  that  a  trust  was  created  to  con- 
tinue during  the  life  of  the  widow,  and  it  is  difficult  to  suggest 
any  reason  for  holding  that  the  testator  did  not  intend  a  trust 
to  last  not  only  during  the  life-time  of  the  widow,  but  for  an 
indefinite  period  thereafter,  not  exceeding  ten  years,  depending 
upon  the  exercise  of  the  discretion  committed  to  the  executrices- 
And  it  may  be  observed  that  the  effect  of  the  codicil  is  to 
encourage  them  in  the  direction  of  delay,  because,  until  finally 


* 


540  Underwood  et  al.  v.  Curtis  et  al.  [Oct., 

Opinion  cf  the  Court,  per  Parker,  J. 


sold,  they  are  made  the  beneficiaries  of  the  income  of  the 
entire  estate.  The  executrices  were  not  only  put  in  possession 
of  the  whole  estate  with  authority  to  use  and  invest,  but  such 
possession  is  to  continue  after  the  death  of  the  widow  and  until 
the  time  of  division.  During  the  period  that  may  elapse 
between  the  time  of  the  widow's  death  and  the  division,  as 
well  as  before  they  are  to  collect  and  receive  the  income. 
And  also,  during  that  time  as  before,  they  are  to  apply  all  the 
income  to  the  trust  objects. 

During  the  life-time  of  the  widow  the  beneficiaries  of  the 
income  of  the  trust  fund  are  the  widow  and  the  unmarried 
daughters,  or  the  survivor  of  them,  and,  after  her  death,  the 
unmarried  daughters,  or  the  survivor  of  them.  The  power  of 
sale  can  be  exercised  by  the  executrices  in  whole  or  in  part, 
either  during  the  life  of  the  widow  or  within  ten  years  there- 
after. And  until  ten  years  shall  elapse  after  her  death,  unless 
the  executrices  shall,  before  that  time,  exercise  such  power,  the 
trust  continues.  Clearly  then  the  testator  has  attempted  to 
•create  a  trust  term  embracing  the  whole  estate  not  founded  on 
1  lives,  but  on  one  life,  and  an  indefinite  period  thereafter  which 
may  be  of  ten  years  duration. 

The  fact  that  the  trust  as  to  the  entire  property  may,  by  the 
action  of  the  executrices,  be  terminated  on  the  death  of  the 
*  widow  is  of  no  moment  if  events  may  happen  so  that  such 
estate  may  be  extended  beyond  the  statutory  limitation.  In 
the  words  of  Judge  Grover,  "  to  render  such  future  estates 
valid  they  must  be  so  limited  that  in  every  possible  contin- 
gency they  will  absolutely  terminate  at  such  period  or  such 
estates  will  be  held  void."  (Sehettler  v.  Smith,  41  K  Y.  328- 
334.) 

It  is  unnecessary  to  refer  to  the  cases  in  which  the  courts 
have  declared  void  trusts  attempted  to  be  founded  for  a  term 
measured  otherwise  than  by  lives,  because  in  violation  of  the 
Statute  of  Perpetuities  or  the  statute  relating  to  accumulations 
of  personal  property  and  expectant  estates  in  such  property 
but  a  few  cases  may  be  cited  which  serve  to  illustrate  the 
various  efforts  which  have  been  made  in  the  past  to  avoid  the 


1891.]  Underwood  et  al.  v.  Curtis  et  al.  541 

Opinion  of  the  Court,  per  Parker,  J. 


rigor  of  the  statute.  In  Cruikshank  v.  Uo?ne  of  the  Friend- 
less (113  N.  Y.  337)  and  People  v.  Simonson  (126  id.  299) 
the  trusts  were  to  continue  until  the  legislature  should  author- 
ize by  appropriate  enactment  an  incorporation  such  ae  testator 
desired  should  receive  the  estate ;  in  Garvey  v.  McDevitt  (72 
N.  Y.  556)  the  duration  of  the  trust  was  sought  to  be  limited 
to  a  period  of  four  years  immediately  after  testator's  death ; 
in  KiUam  v.  Allen  (52  Barb.  605)  until  the  payment  and 
extinction  of  certain  mortgages ;  in  Moore  v.  Moore  (47  Barb. 
257)  until  the  reformation  of  a  person  not  exceeding  three 
years;  and  in  Thompson  v.  Clendening  (1  Sandford  Ch.  387) 
a  trust  of  personalty  was  created  to  continue  until  a  sale  and 
distribution  of  real  estate  which  could  not  take  place  until 
some  one  of  several  children  became  twenty-one  years  of  age, 
and  need  not  until  the  youngest  child  reached  majority. 

In  addition  to  the  trusts  already  considered  the  testator 
provided  for  a  trust  as  to  one-fourth  of  the  estate  for  the  life 
of  Mary  A.  Underwood,  and  a  further  trust  as  to  another  one- 
fourth  of  the  estate  during  the  life  of  Theresa  L.  Brown. 
These  trusts  cannot  take  effect  until  after  the  expiration  of  the 
trust  which  is  to  terminate  when  the  sale  of  the  real  estate 
takes  place.  That  fact,  taken  in  connection  with  the  further 
fact  that  the  trust  as  to  the  entire  estate  for  the  indefinite 
period  provided  for,  will  not  be  terminated  by  the  death  of  « 
both  Mary  A.  Underwood  and  Theresa  L.  Brown,  renders 
unnecessary  any  discussion  of  the  suggestion  that  such  indefinite 
period  not  exceeding  ten  years  may  be  carved  out  of  their  lives. 

Having  reached  the  conclusion  that  the  trust  terms  sought 
to  be  created  are  in  hostility  to  the  statute,  we  must  now  con- 
sider whether  there  may  be  such  a  separation  of  the  trusts  as 
will  preserve  the  trust  authorized  for  the  life  of  testator's 
widow. 

If  the  provision  for  the  benefit  of  the  widow  #and  the  two 
unmarried  daughters,  during  the  life  of  the  widow,  is  insepa- 
rably connected  with  the  other  dispositions  of  the  will,  and  a 
necessary  part  of  the  general  scheme  for  the  disposal  of  testa- 
tor's property,  then  it  must  fall  with  them  and  the  testator 


542  Underwood  et  al.  v.  Curtis  et  al.  [Oct., 

Opinion  of  the  Court,  per  Parker,  J. 


•died  intestate.  (Benedict  v.  Webb,  98  N.  Y.  460.)  But  where 
several  trusts  are  created,  and  those  which  render  the  entire 
disposition  illegal  can  be  separated  and  the  legal  upheld  with- 
out doing  injustice  or  defeating  that  which  the  testator  might 
be  presumed  to  wish,  that  which  is  illegal,  or  which  added  to 
others  renders  the  whole  illegal,  may  be  cut  off  and  the  inten- 
tion of  the  testator  given  effect  so  far  as  the  statute  will  per- 
mit. {Kennedy  v.  Hoy,  105  N.  Y.  134;  Van  Schuyver  v. 
Mulford,  59  id.  426 ;  Manice  v.  Manice,  43  id.  303.) 

In  Kennedy's  case  the  will  directed  the  application  of  the 
income  of  a  trust  estate  to  the  support  of  testatrix's  son  and 
family  during  his  life ;  after  his  death  to  his  surviving  chil- 
dren until  they  reach  the  age  of  twenty-one  years,  when  the 
principal  was  to  be  divided  among  them,  with  other  provisions 
in  case  of  his  son's  death  without  issue.  The  trusts  were  held 
to  be  separable  and  that  for  the  life  of  the  son  declared  valid. 

In  Van  Schuyver* 8  case  the  income  of  the  testator's  entire 
estate  was  given  first  to  his  widow  during  her  life ;  second, 
after  her  death  to  his  two  daughters  during  their  lives,  and 
then  he  devised  the  estate  to  the  issue  of  such  daughters. 
The  courts  declared  the  trusts  separable  and  the  provision  for 
the  wife  valid,  although  the  devise  over  was  void. 

And  within  the  rule  established  by  those  and  kindred  cases, 
we  think  the  trust  created  for  the  life  of  the  testator's  widow 
should  be  permitted  to  stand,  and  the  testator  held  to  have 
died  intestate,  except  as  to  the  estate  created  for  her  life. 

This  can  be  done  without  in  any  manner  interfering  with 
the  general  scheme  adopted  by  the  testator  fof  the  disposition 
of  his  property.  On  the  contrary,  it  is  in  furtherance  of  his 
wish  to  as  great  an  extent  as  the  courts  may  be  permitted  to  go. 

It  is  apparent  that  his  primary  purpose  was  to  provide  that 
his  widow  and  unmarried  daughters  should  have  the  use  of  his 
entire  estate  during  the  widow's  life.  Subsequently,  he  con- 
cluded to  give  the  unmarried  daughters  the  benefit  of  such  use 
for  an  indefinite  period,  but  while  effect  cannot  be  given  to 
such  subsequent  intention,  it  may  and  should  be  given  to  the 
first. 


1891.]  Undebwood  et  al.  v.  Curtis  et  al.  543 

Opinion  of  the  Court,  per  Parker,  J. 


The  conclusion  thus  reached  requires  an  affirmance  of  the 
judgment  dismissing  the  complaint  by  which  is  sought  either 
a  partition  or  a  construction  of  the  will- 
Partition  cannot  be  had  because,  in  the  view 'we  have  taken, 
the  testator  has  converted  his  estate  into  personalty  and  vested 
the  legal  estate  in  the  trustees  during  the  life-time  of  the  widow, 
and  until  her  death  a  division  of  the  property  cannot  be  decreed. 
Respondent  cites  Chipman  v.  Montgomery  (63  N.  Y.  221) 
as  an  authority  for  the  assertion  that  the  plaintiffs  cannot  main- 
tain an  action  to  construe  the  will  because  they  claim  in  hos- 
tility to  it,  asserting  its  invalidity. 

As  testator's  estate  became  personalty  at  the  time  of  his 
death,  Chipmarts  case  may  not  be  applicable  to  the  situation 
presented,  for  courts  of  equity  will  often  take  jurisdiction  to 
construe  a  will  involving  the  disposition  of  personalty,  where 
they  would  refuse  if  a  judicial  construction  was  sought  for  the 
mere  purpose  of  determining  title  to  real  estate.  (  Wager  v. 
Wager,  89  N.  Y.  161.)  The  reason  for  it  is  found  in  the  fact 
that  an  executor  is  regarded  as  a  trustee  of  the  personalty 
which  he  holds  in  trust  for  the  legatees  or  beneficiaries,  so  far 
as  it  i6  disposed  of  by  will  and  as  to  the  residue  for  those  enti- 
tled to  it  under  the  Statute  of  Distributions.  (Bowers  v. 
Smith,  10  Paige,  193.)  And  courts  of  equity  have  ever 
regarded  the  supervision  of  trusts  and  trustees  as  peculiarly 
objects  of  equitable  cognizance. 

But  we  need  not  inquire  whether  a  complaint  might  have 
been  so  framed  as  to  have  authorized  a  court  of  equity  to 
assume  jurisdiction  to  construe  the  will  at  the  instance  of  next 
of  kin,  claiming  in  hostility  to  its  provisions,  for  as  complete 
relief  can  in  due  time  be  obtained  in  Surrogate's  Court,  the 
<;ourt  was  authorized  on  that  ground,  in  the  exercise  of  its  dis- 
cretion, to  decline  jurisdiction.  (  Wager  v.  Wager,  supra.) 
And  if  it  should  be  determined  that  it  might  have  construed 
the  will,  we  should  be  obliged  to  assume  that,  in  the  proper 
exercise  of  its  discretion,  it  declined  to  do  so,  for  there  is 
nothing  in  the  record  to  show  that  the  complaint  was  dis- 
missed because  of  want  of  jurisdiction. 
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Whether  the  court  best  exercised  the  discretion  belonging 
to  it,  is  not  a  proper  subject  of  inquiry  here,  but  if  it  were, 
reasons  could  readily  be  assigned  sustaining  such  position. 

The  judgment  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  sitting. 

Judgment  affirmed. 
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|  127    544         David  Miller,  Respondent,  t\  Sarah  F.  Mead,  Appellant. 

Defendant  entered  into  a  contract  with  G.  to  sell  to  him  certain  land, 
G.  agreeing  to  erect  houses  thereon,  defendant,  to  make  him  certain 
advances  as  the  work  progressed.  It  was  also  agreed  that  the  premises 
should  be  conveyed  to  G.  as  soon  as  the  buildings  were  completed,  he  to 
execute  a  mortgage  thereon  to  defendant  for  the  purchase-money  and 
advances.  The  contract  contained  a  provision  that  in  case  a  mechanic's 
lien  was  filed  against  the  property  it  should  be  subsequent  to  the  liens 
and  claims  of  defendant.  In  an  action  to  foreclose  a  mechanic's  lien 
held,  that  the  lien  given  by  the  Mechanic's  Lien  Law  (Chap.  342,  Laws 
of  1885),  could  not  be  defeated  by  the  stipulation  as  against  one  not 
in  privity  with  either  of  the  parties  to  it  and  who,  without  notice  thereof, 
had  furnished  labor  or  materials;  and  that  the  contract  was  proof  of 
defendant's  consent  to  the  erection  of  the  buildings  and  rendered  her 
interest  subject  to  the  lien. 

Schmah  v.  Mead  (125  N.  Y.  188),  distinguished  and  explained. 

(Argued  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  10,  18S9,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  was  an  action  to  foreclose  a  mechanic's  lien. 

On  May  25, 1887,  the  defendant  owned  in  fee  land  in  the  city 
of  New  York  extending  from  One  Hundred  and  Twenty-sev- 
enth to  One  Hundred  and  Twenty-eighth  streets,  and  bounded 
on  the  east  by  Madison  avenue  and  on  the  west  by  aline  drawn 
parallel  with  and  thirty-five  feet  west  of  the  avenue.  On  the 
date  mentioned  she  and  one  Herman  Gierke  entered  into  a 
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written  contract  by  which  she  covenanted  to  sell  and  he  to 
purchase  the  premises  for  $70,000.  Gierke  also  covenanted  to . 
•  complete,  on  or  before  October  1,  1887,  six  dwelling-houses, 
then* begun  on  the  south  part  of  the  lands,  in  a  style  specified 
in  the  contract  and  costing  at  least  $6,000  each.  The  defend- 
ant covenanted  to  advance  Gierke  $21,000,  payable  by  install- 
ments as  the  work  progressed,  to  aid  in  the  erection  of  the 
buildings.  It  was  mutually  covenanted  that  when  the  houses 
were  completed  the  defendant  would  convey  the  land  to  Gierke, 
and  that  he,  concurrently  therewith,  would  give  his  bonds  to 
secure  the  payment  of  the  purchase-price  ($70,000)  and  the 
$21,000  to  be  advanced,  secured  by  mortgages  on  the  premises. 
The  contract  contained  the  following  provision :  "  And  it  is 
agreed  that  should  any  mechanic's  lien  be  filed  against  the 
property  herein  described  during  the  progress  of  said  build- 
ings or  against  any  part  thereof.  *  *  *  Such  mechanic's 
lien  *  *  *  shall  be  subsequent  to  the  liens  and  claims  of 
the  party  of  the  first  part  (Sarah  F.  Mead),  but  in  such  cases 
or  either  of  them  it  is  agreed  that  all  payments  or  advances 
due  or  to  become  due  under  this  contract  may,  at  the  option 
of  the  party  of  the  first  part  (Sarah  F.  Mead),  be  withheld 
until  such  lien  or  Hens  shall  be  removed  and  discharged  of 
record,  or  said  party  of  the  first  part  may,  at  her  option,  apply 
such  payments  or  advances  to  the  payment  and  discharge 
thereof,  or  said  party  of  the  first  part  (Sarah  F.  Mead)  may, 
at  her  option,  in  the  case  of  a  mechanic's  lien,  deposit  an 
amount  sufficient  to  cover  said  lien  or  liens,  or  give  security 
under  the  statute  and  contest  the  same  at  the  cost  and  expense 
of  the  party  of  the  second  part  (Herman  Gierke),  and  deduct 
the  same  from  said  payments  or  advances  ;  and  the  said  party 
of  the  first  part  (Sarah  F.  Mead),  expressly  reserves  the  right 
to  make  the  said  payments  or  advances,  or  any  part  of  the 
said  payments  or  advances,  before  they  or  either  of  them  may 
be  due  and  payable,  or  out  of  the  order  in  which  they  or 
either  of  them  may  become  due  and  payable." 

On  June  9,  1887,  Gierke,  with  the  assent  of  Sarah  F.  Mead, 
assigned  the  contract  to  Edward  Grippentrog.     On  the  20th 
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of  June,  1887,  David  Miller  (the  plaintiff)  and  Grippentrog 
entered  into  a  written  contract,  by  which  Grippentrog  con- 
tracted to  furnish  stone  for  the  completion  of  the  buildings 
for  $9,000,  under  which,  prior  to  January  24,  1888,  the  plain- 
tiff furnished  stone  of  the  value  of  $1,500  and  the  price 
thereof  not  being  paid,  a  lien  was  filed  on  the  24th  of  January, 
1S88,  pursuant  to  chapter  342  of  the  Laws  of  1885,  to  fore- 
close which  this  action  was  brought.  Upon  the  trial  the  court 
found  that  the  plaintiff  had  furnished  under  the  contract  stone 
used  in  the  buildings  of  the  value  of  $1,500,  which  was 
adjudged  to  be  due,  and  a  judgment  was  entered  foreclosing 
the  lien,  with  costs ;  from  which  the  defendant  appealed  to  the 
General  Term,  where  it  was  affirmed ;  and  thereupon  the 
defendant  appealed  to  this  court. 

Further  facts  are  stated  in  the  opinion. 

E.  N.  Taft  for  appellant.  In  order  to  maintain  the  plain- 
tiff's claim  of  lien  upon  Mrs.  Mead's  interest  in  the  premises, 
the  plaintiff  must  have  furnished  the  labor  and  materials  to 
the  vendee  with  her  consent.     (Laws  of  1885,  chap.  342,  §  1.) 

WUliam  &  Stewart  for  respondent.  The  relation  of  owner 
and  contractor  did  not  exist  between  any  of  the  parties  to  this 
action,  within  the  provisions  of  the  act  of  1885.  {RoUins  v. 
Cross,  45  N.  Y.  766 ;  Burhitt  v.  Harper,  79  id.  273 ;  Otis  v. 
Dodd,  90  id.  336 ;  Gates  v.  Whitcombe,  4  Hun,  137.)  The 
present  act  makes  the  legal  owner  the  owner  until  the  deed 
has  actually  been  delivered  and  recorded.  (Nellis  v.  Bellinger, 
6  Hun,  560 ;  Husted  v.  Mathes,  77  N.  Y.  388 ;  Riley  v.  Watson, 
3  Hun,  569;  HacJcettx.  Badeau,  63  N.Y.476;  Schmalzw 
Mead,  23  X.  Y.  S.  E.  117 ;  34  id.  779.) 

Follett,  Ch.  J.  It  is  provided  by  chapter  342  of  the  Laws 
of  1885  —  the  general  Mechanics'  Lien  Law  of  this  state  —  as 
follows : 

"§  1.  Any  person  *  *  *  who  shall  hereafter  perform 
any  labor  or  service,  or  furnish  any  materials  which  have  been 
used,  or  which  are  to  be  used  in  erecting,  altering  or  repairing 
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any  house,  *  *  *  with  the  consent  of  the  owner  as  here- 
inafter defined,  or  his  agent,  or  any  contractor  or  subcontractor, 
or  any  other  person  contracting  with  such  owner  to  erect,  alter 
or  improve,  as  aforesaid,  within  any  of  the  cities  or  counties 
of  this  state,  may  *  *  *  have  a  lien  for  the  principal 
and  interest  of  the  price  and  value  of  such  *  *  *  mate- 
rial upon  such  house  *  *  *  and  upon  the  lot  *  *  * 
upon  which  the  same  may  stand,  or  be  intended  to  stand,  to 
the  extent  of  the  right,  title  and  interest  at  that  time  existing 
of  such  owner,  whether  owner  in  fee  or  of  a  less  estate, 
*  *  *  or  of  the  owner  of  any  right,  title  or  interest  in 
such  estate,  which  may  be  sold  under  an  execution."    *    *    * 

"  In  cases  in  which  the  owner  has  made  an  agreement  to 
sell  and  convey  the  premises  to  the  contractor,  or  other  per- 
son, such  owner  shall  be  deemed  to  be  the  owner,  within  the 
intent  and  meaning  of  this  act,  until  the  deed  has  been 
actually  delivered  and  recorded  conveying  said  premises  pur- 
suant to  such  agreement"     (§  5.) 

The  parts  of  the  statute  above  quoted  have  been  recently 
construed  by  the  Court  of  Appeals  in  Schmalz  v.  Mead  (125 
N.  Y.  188,  which  affirms  15  Daly,  223),  the  facts  of  which 
were  as  follows :  The  defendant,  the  owner  in  fee  of  the  land 
(the  same  land  involved  in  the  case  at  bar),  contracted,  in 
November,  1885,  to  sell  and  convey  it  to  George  Kuhn  for  an 
agreed  price,  and  to  advance  to  the  vendee  a  certain  sum  in 
installments  to  enable  him  to  erect  buildings  of  a  kind  agreed 
to  thereon.  The  vendor  covenanted  that  when  the  buildings 
were  completed  he  would  convey  the  land  and  take  the 
grantee's  bond,  secured  by  a  mortgage  on  the  land,  for  the 
payment  of  the  purchase-price  and  the  sum  to  be  advanced 
for  building  purposes.  Under  this  contract  the  vendee  entered 
into  possession  and  began  the  erection  of  the  buildings,  but 
6oon  failed  and  abandoned  his  purchase.  The  vendor  had 
performed  her  part  of  the  contract,  and  no  advances  were  due 
from  her  when  the  lien  for  materials  furnished  the  vendee 
was  filed  or  foreclosed.  The  vendor  defended  the  action  to 
foreclose  the  lien  on  the  grounds :    (1)  That  the  contract  of 
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sale  and  for  the  erection  of  buildings  was  not  sufficient  evi- 
dence of  the  owner's,  vendor's,  consent  within  the  statutory 
meaning  of  "  the  consent  of  the  owner  "  that  the  buildings  be 
erected.  (2)  That  only  the  interest  of  George  Kuhn,  vendee 
and  contractor,  could  be  subjected  to  liens.  (3)  That  the  lien 
could  attach  only  to  advances  due  from  her,  if  any,  and  not 
to  her  interest  as  vendor  in  the  real  estate.  These  defenses 
were  overruled  and  the  lien  was  held  to  attach  and  bind  the 
vendor's  interest  in  the  realty.  Schmalz  v.  Mead  differs  from 
the  case  at  bar  only  in  the  fact  that  the  contract  of  sale  and 
for  building  did  not  contain  the  stipulation  contained  in  the 
agreement  under  consideration  and  quoted  in  the  statement 
of  facts,  that  if  any  mechanic's  lien  was  filed  it  should  be 
subject  to  the  lien  and  claim  of  the  vendor.  The  defendant's 
relation  to  and  interest  in  the  land  constituted  her  the  owner 
thereof  within  the  meaning  of  the  word  "  owner  "  as  defined 
in  the  fifth  section  of  the  Mechanics'  Lien  Law.  {Schmalz  v. 
Mead,  supra.)  And  her  estate  could  be  subjected  to  the  liene 
of  persons  furnishing  labor  or  materials  for  the  construc- 
tion of  buildings  erected  thereon  with  her  consent.  By 
the  contract  entered  into  May  25,  1887,  between  Mrs. 
Mead,  then  the  owner  of  the  fee,  and  Gierke,  and  by  him 
assigned  to  Grippentrog  with  her  consent,  she  not  only 
agreed  to  sell  and  thereafter  convey  the  land,  but  bound 
the  vendee  to  build  within  a  specified  time  six  houses  accord- 
ing to  plans  which  had  been  agreed  on,  to  cost  not  less  than 
$6,000  each,  she  agreeing  to  advance  $21,000  for  the  purpose 
of  partly  paying  the  cost  of  their  erection ;  which  contract 
was  proof  of  her  (the  owner's)  consent  that  the  buildings  be 
erected,  and  rendered  her  interest  in  the  premises  subject  to 
such  liens  as  might  be  filed  for  labor  and  materials  furnished 
for  the  construction  of  the  houses,  unless  in  some  way  relieved 
from  liability  by  the  stipulation  that  any  mechanic's  lien  should 
be  subject  to  her  interest  in  the  property.  {Schmalz  v.  Meady 
supra ;  Rollin  v.  Cross,  45  N.  Y.  766 ;  Husted  v.  Maihes, 
77  id.  388 ;  BurTciU  v.  Harper,  79  id.  273 ;  Otis  v.  Doddy 
90  id.  336.) 
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The  stipulation  in  respect  to  the  priority  of  liens  did  not 
destroy  the  owner's  consent  that  the  houses  should  be  built, 
nor  diminish  its  effect,  nor  did  it  lessen  the  absolute  obligation 
resting  upon  the  vendee  to  build  them.  It  was  not  the  design 
of  the  parties  to  accomplish  any  such  results,  but  simply  to 
circumvent  the  statute  and  defeat  the  rights  given  by  it  to 
persons  furnishing  labor  and  materials  for  the  work,  which 
design  could  not  be  accomplished  by  such  a  stipulation  as 
against  persons  not  in  privity  with  either  of  the  parties  to  it 
who  should,  without  notice  of  the  stipulation,  furnish  labor  or 
materials  for  the  work. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  National  Bank  of  West  Troy,  Appellant,  v.  Makgabet 
Levy,  as  Executrix,  etc.,  et  aL,  Respondents. 

While  a  mortgagee  as  such  has  no  title  to  the  land  described  in  the  mort- 
gage, he  is  deemed  a  purchaser  sub  modo,  and  his  mortgage,  in  a  like 
qualified  sense,  is  a  conveyance. 

When  the  equity  of  redemption  is  foreclosed,  the  purchaser  takes  the 
estate  the  mortgagor  had  at  the  time  he  gave  the  mortgage;  until  fore- 
closure the  title  is  held  subject  to  the  mortgage  and,  to  the  extent  of  its. 
amount,  the  mortgagor's  estate  in  the  land  is  practically  diminished. 

In  an  action  brought  by  plaintiff  as  a  judgment  creditor  to  have  canceled 
and  discharged  of  record  an  alleged  forged  mortgage  purporting  to 
have  been  made  by  R.  to  L.,  the  executrix  of  L.  and  administratrix  of 
R.  were  made  defendants,  plaintiff  having  before  commencing  the  action, 
requested  the  latter  to  bring  an  action  for  relief  against  said  mortgage 
and  she  having  refused.  The  defendants  answered,  putting  in  issue  the 
allegations  of  the  complaint  as  to  the  invalidity  of  the  mortgage.  The 
referee  before  whom  the  case  was  tried  found  that  the  alleged  mortgage 
was  never  in  fact  executed  or  delivered  by  R. ;  that  he  died  seized  of  the 
real  estate  described  therein  and  left  no  other  assets;  he  held  that  said 
mortgage  was  void,  and  that  plaintiff  was  entitled  to  the  relief  sought. 
Held,  no  error;  that  although  the  mortgage  was  iti  fact  a  forgery,  the 
presumption  of  validity  arising  from  the  record  thereof,  presented  a  case 
for  the  exercise  of  equitable  jurisdiction  to  procure  its  cancellation  as  a 
cloud  upon  the  title;  that  the  case  presented  was  properly  one  within 
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the  statute  (Chap.  314,  Laws  of  1858)  for  the  maintenance  of  an  action 
by  the  personal  representative  of  R.  and  plaintiff  as  a  creditor,  on  the 
refusal  of  said  administrator  to  bring  the  action,  was  at  liberty  to  do  so. 
Also  lield,  that  the  docketing  of  plaintiff's  judgment  in  the  county  where 
the  premises  in  question  are  situated,  and  the  issuing  of  an  execution 
thereon  and  return  thereof  unsatisfied  were  not  essential  to  the  main- 
tenance of  the  action. 

(Argued  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  2,  1888, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

R.  A.  Parmenter  for  appellant.  The  action  is  properly 
brought  by  the  plaintiff.  {Harvey  v.  McDonald,  113  N.  Y. 
528  ;  Bank  v.  Wetmore,  35  N.  Y.  S.  R.  316 ;  Barton  v.  Homer, 
24  Hun,  467;  Potts  v.  Hart,  99  N.  Y.  168;  Southard  v. 
Benner,  72  id.  424 ;  Dewey  v.  Moyer,  Id.  70  ;  Bates  v.  Brad- 
ley,  24  Hun,  84 ;  Sands  v.  Codwise,  4  Johns.  536 ;  Weed  v. 
Hornby,  35  Hun,  581 ;  3  Pom.  Eq.  Juris.  §  1095 ;  Randall 
v.  Dyett,  38  Hun,  347 ;  Crouse  v.  Frothingham,  97  K  Y. 
105-114;  Piatt  v.  Piatt,  2  T.  &  C.  25  ;  Clute  v.  Emmerich, 
9  N.  Y.  346.)  The  mortgage  in  question  is  a  cloud  upon 
the  title  of  this  real  estate,  such  a  cloud  as  any  party  legally 
interested  may  of  right  have  removed.  {Ward  v.  Duvey, 
16  K  Y.  525;  Bushnell  v.  Hartford,  4  Johns.  Ch.  302; 
R.  P.  Co.  v.  Dougherty,  81  K  Y.  474 ;  Smith  v.  Fellows, 
9  J.  &  S.  36.)  The  whole  scheme  of  the  getting  and  fabri- 
cating of  this  instrument  was  gotten  up  by  Ryan  and  his 
confederate  Weaver  to  cheat  and  defraud  the  plaintiff.  {M. 
A.  B.  Church  v.  0.  S.  B.  Church,  73  N.  Y.  95.) 

JV.  C.  Moak  for  respondents.  Plaintiff  had  no  cause  of 
action  against  the  defendants,  or  either  of  them.  {Crom- 
well v.  Phipps,  1  Conn.  65 ;  Myers  v.  Bronk,  45  Hun,  401 ; 
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Smith  v.  Cornell,  111  N.  Y.  559;  113  id.  320;  Harvey  v. 
McConnell,  Id.  52(5.)  Plaintiff  had  a  perfect  and  cheap 
legal  remedy  to  enforce  a  sale  of  the  real  estate  of  deceased 
for  the  payment  of  his  debts.  {Moore  v.  Twonsend,  102  X. 
Y.  387,  392,  393 ;  Moore  v.  Brooklyn  City,  108  id.  98,  104.) 

Bradley,  J.  This  action  was  commenced  December  13, 1877, 
and  its  purpose  was  to  cancel  as  fraudulent  and  void  and  discharge 
of  record  a  mortgage  purporting  to  have  been  made  by  Michael 
Kyan  to  Bernard  Levy  of  date  May  11,  1872,  upon  certain 
lands  in  the  county  of  Albany  to  secure  the  payment  of  $5,000, 
and  recorded  in  the  clerk's  office  of  that  county  May  23, 1877. 
Ryan  died  in  September,  1875,  indebted  to  the  plaintiff  in  a 
sum  on  account  of  which  the  latter  on  December  3,  1877, 
recovered  a  judgment  against  Catherine  Ryan,  as  administra- 
trix, etc.,  for  upwards  of  $3,000.  Before  commencing  this 
action  the  plaintiff  requested  such  administratrix  and  she 
refused  to  bring  an  action  for  relief  against  the  alleged  mort- 
gage. The  defendants  answered,  putting  in  issue  the  material 
allegations  of  the  complaint  charging  the  invalidity  of  the 
mortgage.  The  original  defendant,  Levy,  died  before  the  trial, 
and  the  action  was  revived  against  Catherine  Levy,  as  execu- 
trix, etc.  The  referee  found  that  the  alleged  mortgage  was 
never  in  fact  executed  or  delivered  by  Michael  Ryan  to  I^evy, 
and  that  there  was  no  property  or  assets  of  the  estate  of  Ryan, 
deceased,  other  than  the  real  estate  descril>ed  in  that  instrument, 
and  of  that  he  died  seized. 

And  as  conclusion  of  law  the  referee  determined  that  the 
alleged  mortgage  was  void,  and  that  the  plaintiff  was  entitled 
to  judgment,  that  it  be  canceled  and  discharged  of  record, 
which  was  entered  accordingly. 

The  plaintiff  by  its  judgment  had  no  lien  upon  the  land  to 
support  the  action,  and  its  maintenance  was  dependent  upon 
the  right  of  Catherine  Ryan  as  such  administratrix  to  prosecute 
it.  The  question,  therefore,  is  whether  she  had  such  right. 
When  the  common-law  remedy  of  a  creditor  to  charge  the 
fraudulent  vendee  of  his  deceased  debtor  as  an  executor  de  son 
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tort  for  the  purpose  of  relief  was  by  statute  taken  away  and 
the  right  of  action  in  such  cases  given  to  the  personal  repre- 
sentatives of  the  decedent,  it  was  through  them  and  their  right 
of  action  that  the  creditor  at  large  must  necessarily  seek  relief 
against  the  disposition  in  his  life-time  by  the  deceased  debtor 
of  his  property  in  fraud  of  his  creditors.  (2  R.  S.  449,  §  17  ; 
Babcook  v.  Booth,  2  Hill,  181  ;  Bate.  v.  Graham,  11  X.  Y. 
237.)  Those  cases  related  to  personal  property,  and  such  was 
the  application  made  of  the  statute. 

The  provisions  of  chapter  314,  L.  1858,  are  broader  in  their 
scope  and  meaning,  and  they  are  in  effect  that  any.  executor  or 
administrator  may,  for  the  benefit  of  creditors  interested  in  the 
estate  or  property,  disaffirm,  treat  as  void  and  resist  all  acts 
done,  transfers  and  agreements  made  in  fraud  of  the  rights  of 
creditors;  and  that  every  person  who  shall  in  fraud  of  the 
rights  of  creditors  have  received,  taken  or  in  any  manner  inter- 
fered with  the  estate,  property  or  effects  of  any  deceased  per- 
son, shall  be  liable  in  the  proper  action  to  the  executors  or 
administrators  for  the  same  or  the  value  of  any  property  or 
effects  so  received  or  taken.  While  the  administrator  does 
not  take  the  real  estate  of  his  intestate,  and  as  to  that  property 
he  is  not  a  trustee,  it  is  to  be  appropriated  for  the  payment  of 
the  debts  of  the  decedent  in  default  of  personal  estate  for  the 
purpose.  At  the  time  this  action  was  commenced  it  was  in 
the  power  of  the  administratrix,  etc.,  of  Ryan  to  take  proceed- 
ings for  the  sale  of  the  real  estate  for  the  payment  of  the  debts 
of  her  intestate,  with  which  it  was  then  chargeable.  (Code, 
§  2750.)  In  view  of  the  statute  of  1858  it  was  said  by 
Judge  Earl,  in  Lichtenberg  v.  lhrdtfelder  (103  N.  Y. 
302),  that  where  land  of  the  decedent  has  in  his  life-time 
been  conveyed  by  him  in  fraud  of  his  creditors,  it  is  the 
duty  of  the  executors  to  pursue  and  reclaim  it  for  the 
benefit  of  such  creditors,  as  the  want  of  personal  estate  to 
pay  them  renders  the  realty  assets  for  that  purpose.  And  the 
same  was  held  in  Barton  v.  Homer  (24  Hun,  467).  The  pur- 
pose of  the  statute  in  its  effect  was  beneficially  so  enlarged,  as 
without  it  the  remedy  of  the  creditors  would  depend  upon  a 
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sale  of  the  land,  subject  to  the  embarrassment  which  the 
apparent  title  in  another  might  furnish,  and  as  the  consequence 
its  marketable  value  in  that  condition  would  or  might  be  greatly 
reduced  and  the  proceeds  realizable  from  the  sale  much  less 
than  otherwise  would  be  produced  by  it.  The  same  rule 
applies  with  equal  reason  to  an  apparent  lien  by  mortgage 
upon  the  lands  of  the  decedent  created  for  like  purpose.  It 
is,  however,  urged  that  as  the  instrument  in  question  was  not 
executed  by  the  intestate,  it  was  not  a  mortgage  upon  the  land 
described  in  it  and,  therefore,  no  action  by  the  administratrix 
would  lie  to  cancel  it.  It  may  be  observed  that  the  person 
named  as  mortgagee  took  it  to  the  county  clerk  for  record  and 
caused  it  to  be  recorded  in  May,  1877,  and  by  his  answer  he 
alleged  that  the  intestate  Ryan  executed  and  delivered  to  him 
the  mortgage,  and  the  administratrix  alleged  upon  information 
and  belief  that  such  mortgage  was  genuine  and  valid.  The 
defendants  were  persistent  in  that  defense  on  the  trial,  and 
that  issue  was  there  tried,  and  exception  was  taken  to  the  con- 
clusion of  the  referee  that  the  mortgage  was  not  executed  by 
Ryan.  It  stood  as  an  asserted  lien  upon  the  land  with  the 
claim  of  the  alleged  mortgagee  and  his  personal  representa- 
tive that  it  was  genuine  and  valid  as  such,  aided  so  far  as  it 
could  be  by  the  adoption  and  approval  of  the  personal  repre- 
sentative of  the  alleged  mortgagor.  If,  therefore,  the  instru- 
ment is  a  cloud  upon  the  title  to  the  land,  the  person  named  as 
mortgagee  has,  by  means  of  it,  u  interfered  with  the  estate  "  of 
the  intestate  in  fraud  of  the  rights  of  creditors,  and  it  is  entitled 
to  the  same  treatment  for  the  purposes  of  the  remedy  and 
relief  as  if  it  had,  in  fact,  been  made  and  taken  with  such 
fraudulent  design  by  the  parties  to  it.  While  a  mortgagee  as 
such  has  no  title  to  the  land  he  is  deemed  a  purchaser  sub  modo 
and  his  mortgage  in  a  like  qualilied  sense  is  a  conveyance. 
(Ledyard  v.  Butler,  9  Paige,  132 ;  Packer  v.  Rochester,  etc., 
H.  H.  Co.,  1 7  N.  Y.  287.)  And  when  the  equity  of  redemp- 
tion is  foreclosed  the  purchaser  takes  the  estate  the  mortgagor 
had  at  the  time  he  gave  the  mortgage.  (Hector,  etc.,  v.  Mack, 
93  K  Y.  488.)  Until  then  the  title  is  held  subject  to  the 
8ickels— Vol.  LXXXII.        70 
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mortgage  and  to  the  extent  of  its  amount  the  estate  of  the 
mortgagor  in  the  land  is  practically  diminished.  This  is  what 
Levy  sought  to  accomplish  upon  the  land  in  question,  and  if 
his  efforts  were  effectual  the  estate  attending  the  legal  title 
would  be  reduced  in  value  five  thousand  dollars  and  that  much, 
by  his  interference  with  it,  taken  from  the  assets  of  the  intes- 
tate. The  purpose  of  this  action  is  to  reclaim  the  premises 
from  that  apparent  charge  placed  upon  them  by  such  interfer- 
ence and  to  have  such  act  judicially  treated  as  void  for  the 
benefit  of  the  creditors.  And  although  the  mortgage  appears 
by  the  finding  of  the  referee,  supported  by  evidence,  to  have 
been  forged,  the  purport  of  the  record  of  it  is  that  it  was  duly 
executed  and  acknowledged,  and  without  the  proof  of  extrinsic 
facts  to  the  contrary  it  would  be  deemed  valid  and  effectual  as 
a  mortgage  upon  the  premises  described  in  it  The  presump- 
tion of  validity  thus  arising  from  the  record  and  requiring 
extraneous  evidence  to  overcome  it  and  to  show  that  it  was 
falsely  there  represented,  presents  a  case  for  the  exercise  of 
equitable  jurisdiction  for  its  cancellation  as  a  cloud  upon  the 
title  to  land.  {Remington  Paper  Co.  v.  O*  Dougherty,  81  N. 
Y.  474  ;  Sullivan  v.  Finnegan,  101  Mass.  447.)  These  views 
lead  to  the  conclusion  that  the  case  presented  was  properly 
one  within  the  statute  for  the  maintenance  of  an  action  by  the 
personal  representative  of  Ryan,  deceased,  to  relieve  the 
premises  from  the  cloud  which  the  alleged  mortgage,  by  the 
record,  purported  to  have  created.  And  that  being  so  the  plain- 
tiff, as  a  creditor,  on  the  refusal  of  the  administrator  to  bring 
the  action  was  at  liberty  as  it  did  to  do  so,  making  her  a  party 
defendant  with  a  view  to  the  same  equitable  relief  which  may 
have  been  awarded  if  she  had  been  the  party  plaintiff.  {Bate 
v.  Graham,  11  N.  Y.  237;  Greaves  v.  Gouge,  69  id.  154; 
Grouse  v.  Frothingham,  97  id.  105.)  The  facts  essential  for 
that  purpose  appear  by  the  record  before  us  to  have  been 
alleged  in  the  complaint  and  proved  on  the  trial. 

The  main  ground  upon  which  the  conclusion  in  the  General 
Term  was  reached,  as  appears  by  the  views  expressed  in  the 
leading  opinion  there  delivered,  was  that  the  docketing  of  the 
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plaintiff's  judgment  in  Albany  county  and  the  return  unsatis- 
fied of  execution  upon  it,  were  essential  to  support  the  action. 
Since  that  decision  it  has  been  held  that  such  requirement  is 
not  applicable  to  a  case  of  this  character  as  the  action  is  not  in 
the  nature  of  a  creditor's  bill.  {Harvey  v.  McDonnell,  113 
N.  Y.  526 ;  National  Tr.  Bank  v.  Wetmore,  124  id.  241.)  No 
other  question  seems  to  require  consideration. 

The  order  should  be  reversed  and  judgment  entered  upon 
the  report  of  the  referee  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  and  Pabkeb,  J.,  not 
voting. 

Order  reversed  and  judgment  affirmed. 


Anna  C.  Kley,  Appellant,  v.  John  "W.  Healy,  Impleaded, 
etc.,  Respondent. 

Where  the  complaint  is  dismisses  on  the  opening  of  plaintiff's  counsel  on 
trial,  and  upon  appeal  the  opening  does  not  appear  in  the  appeal-book, 
it  will  be  presumed  to  have  comprised  in  substance,  the  allegations  of  the 
complaint,  and  it  may  not  be  assumed,  even  to  support  a  judgment  on 
appeal,  that  the  opening  contained  either  a  fatal  admission  or  anything 
inconsistent  with  the  complaint. 

Any  offer  of  proof  also  made  in  connection  with  the  opening,  unless 
objected'  to  as  inadmissible  under  the  pleadings,  is  to  be  regarded  as 
part  thereof. 

A.  complaint  that  sets  forth  successful  deception  intentionally  practiced  by 
the  defendant  upon  the  plaintiff,  to  his  injury,  alleges  a  good  cause  of 
action. 

Even  if  reliance  is  placed  upon  promises  of  the  defendant  as  well  as  upon  his 
false  representations,  still  a  cause  of  action  for  fraud  may  be  maintained, 
provided  the  representations  had  a  material  effect  in  accomplishing  the 
deception;  it  is  not  necessary  that  they  should  be  the  sole  inducing  cause. 

One  who  attempts  to  rescind  a  contract  on  the  ground  of  fraud  is  not 
required  to  restore  that  which  in  any  event  he  would  be  entitled  to 
retain,  either  by  virtue  of  the  contract  sought  to  be  set  aside  or  of  an 
original  liability. 

In  an  action  to  procure  the  cancellation  of  the  satisfaction  of  a  j  udgment 
the  complaint  alleged  the  recovery  of  the  judgment  against  defendant 
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H.,  which  was  a  lien  upon  certain  lands  owned  by  him;  that  plaintiff  waa 
induced  to  satisfy  the  same  and  countermand  an  execution  issued  thereon, 
without  receiving  any  consideration  therefor,  by  false  and  fraudulent 
representations  of  H.  made  with  intent  to  deceive,  to  the  effect  that 
he  was  a  member  of  a  mercantile  firm  having  a  lucrative  interest  therein, 
and,  having  been  misled  thereby,  she  consented  to  comply  with  his 
request  on  condition  that  he  would  pay  her  attorney  his  fees  in  said 
action,  which  he  did,  and,  upon  his  promise  to  pay  the  judgment;  that 
H.  failed  to  pay,  and  had  no  property  except  said  lands.  There  was  no 
averment  of  a  return  or  of  a  tender  back  of  the  money  paid  by  defend- 
ant. Upon  the  opening  by  plaintiff's  counsel  on  the  trial  a  motion  was 
made  to  dismiss  the  complaint  on  the  ground  that  it  did  not  state  a 
cause  of  action  ;  plaintiff's  counsel  thereupon  offered  to  prove  that 
she  was  misled  by  H.'s  representations  and  induced  thereby  to  execute 
the  satisfaction  and  release  as  alleged  in  the  complaint,  and  that  such 
representations  were  false.  This  offer  was  excluded,  although  no 
objection  was  made  to  it  by  defendant.  The  motion  to  dismiss  was 
granted  "on  the  opening,  *  *  *  and  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
Held,  error;  that  while  the  sum  paid  by  the  defendant  should  be  taken 
into  account  in  the  award  of  relief,  an  offer  to  restore  it  was  not  a  condi- 
tion precedent  to  bringing  the  action. 

(Argued  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  9,  1889,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  was  an  action  to  procure  the  cancellation  of  a  satisfac- 
tion of  a  judgment  upon  the  ground  that  it  was  obtained  by 
fraud  and  for  other  relief. 

The  material  facts  appear  in  the  opinion. 

Hector  M.  Hitching*  for  appellant  The  ground  upon 
which  the  General  Term  placed  its  affirmance  of  the  judgment 
cannot  be  sustained.  {N earing  v.  Hell,  5  Hill,  290 ;  Linde  v. 
Bemel,  22  Hun,  601 ;  Sheridan  v.  Jackson,  72  KY.  170 ;  Leonr 
ard  v.  Beau-dry,  13  West,  61 ;  Chios  v.  N.  Y.  Bank,  105  N. 
Y.  398 ;  Abbott's  Trial  Brief,  40, 41 ;  Stewart  v.  Hamilton,  18 
Abb.  Pr.  298 ;  3  Wait's  Pr.  113-115 ;  AyrauU  v.  Chamberlain, 
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33  Barb.  229 ;  Elwellv.  Chamberlain,  31 N.  Y.  614;  Fountain 
v.  Pettee,  38  id.  184  ;  Castle  v.  Duryea,  32  Barb.  480 ;  Binse 
v.  Wood,  37  K  Y.  526 ;  Mam  v.  Davidson,  52  id.  237 ; 
Adams  v.  #.  Ins.  Co.,  70  id.  166 ;  Halpin  v.  P.  7n*.  Co., 
118  id.  165, 171 ;  Reese  v.  i?<x?*?,  92  id.  632 ;  Porter  v.  Smith, 
107  id.  531,  533.)  Courts  of  equity  will  always  interpose  to 
grant  relief  where  settlements,  contracts,  agreements  and  even 
judgments  have  been  obtained  by  means  of  fraud,  misrepre- 
sentations and  deceit.  (State  of  Michigan  v.  P.  Bank,  33 
K  Y.  25 ;  Story's  Eq.  Juris.  §§  191,  192 ;  Dolson  v.  Pearce, 
12  N.  Y.  156 ;  People  v.  Eddy,  57  Barb.  594,  603 ;  Baker 
v.  Spencer,  47  N.  Y.  562 ;  Brown  y.  Post,  1  Hun,  303 ;  Ross 
v.  Ross,  6  id.  83,  84 ;  Hardt  v.  Schulting,  85  K  Y.  625 ; 
I.  &  T.  Bank  v.  Everett,  21  X.  Y.  S.  E.  98,  102.)  The  com- 
plaint contains  all  the  allegations  necessary  to  a  recovery  in  an 
action  of  this  nature.  (Arthur  v.  Griswold,  55  N.  Y.  400, 
410;  Brackettv.  Griswold,  112  id.  454;  Thomas  v.  Beebe, 
25  id.  244.)  Plaintiff  was  under  no  obligation  before  suit 
brought,  to  return  the  defendant  the  moneys  paid  by  him  to 
plaintiffs  attorney,  nor  to  tender  the  same  in  her  complaint. 
(Guckenheimer  v.  Angevine,  81  N.  Y.  394,  397 ;  Wood  v. 
Hunt,  38  Barb.  303 ;  Davis  v.  Leopold,  87  K  Y.  620 ;  U. 
N.  Bank  v.  Warner,  12  Hun,  306,  309  ;  Masson  v.  Bovet,  1 
Den.  69 ;  Hammond  v.  Pennock,  61  K  Y.  145 ;  I.  <&  T. 
Bank  v.  Everett,  21  N.  Y.  S.  R  98, 100;  Vail  v.  Roberts,  118 
N.  Y.  302 ;  Hay  v.  Hay,  13  Hun,  315  ;  Benson  v.  Perry, 
17  id.  19 ;  Fisher  v.  Bishop,  36  id.  112;  108  K  Y.  25,  30  ; 
Ross  v.  Ross,  36  Hun,  642 ;  107  JST.  Y.  683  ;  Allerton  v. 
AUtrton,  50  id.  670 ;  Pearse  v.  Pettis,  47  Barb.  276,  285  ; 
Myers  v.  King,  48  Hun,  112  ;  Schoonmaker  v.  Kelly,  42  id. 
301.)  The  false  and  fraudulent  representations  are  abundantly 
sufficient  to  sustain  the  action.  ( Whiteside  v.  Hyman,  10 
Hun,  218,  220;  People  v.  Haynes,  14  "Wend.  546,  555; 
Richardson  v.  Trimble,  38  Hun,  409,  416 ;  Greene  v.  Hal- 
lenbeck,  24  id.  116.)  There  is  no  laches  on  the  part  of  the 
plaintiff.  (Baker  v.  Lever  y  67  BT.  Y.  304 ;  Bosley  v.  N.  M. 
Co.,  6  N.  Y.  Supp.  4,  7.) 
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Christopher  Fine  for  respondent.  There  was  nothing 
before  the  General  Term  and  there  is  not  now  anything  before 
the  Court  of  Appeals  upon  which  to  predicate  an  appeal  or 
upon  which  the  judgment  could  or  can  be  disturbed.  {Porter 
v.  Smith,  35  Hun,  118;  Dalzell  v.  Paw,  1  T.  &  C.  14;  Beard 
v.  Yates,  1  id.  21 ;  Ferine  v.  Ilotchkiss,  2  id.  370 ;  59  N.  Y. 
649;  Parsons  v.  Cobum,  2  T.  &  C.  324,  329;  HigUe  v. 
Heath,  3  id.  383;  /lowland  v.  Ilowland,  20  Hun,  472; 
Cornish  v.  Graff,  36  id.  162 ;  S.  0.  Co.  v.  T  Ins.  Co.,  64  K 
Y.  85 ;  Tracy  v.  Altmeyer,  46  id.  598,  604 ;  Abbleby  v.  K  C. 
S.  Bank,  62  id.  12,  18 ;  Philip  v.  Gallant,  62  id.  256,  265 ; 
Carman  v.  Puetz,  21  id.  547 ;  Brient  v.  Trimmer,  47  id.  96 ; 
Smith  v.  Newland,  9  Hun,  553,  554.)  It  is  ordinary  practice 
to  dismiss  a  complaint  on  the  opening  of  the  plaintiff's  attorney 
or  counsel,  when  he  undertakes  to  state  all  the  facts,  as  was 
done  in  the  case  at  bar,  upon  which  the  plaintiff  relies,  and 
upon  which  alone  such  plaintiff  rests  the  supposed  cause  of 
action,  if  such  statement  shows  that  the  plaintiff  has  no  cause 
of  action.  (Tooker  v.  Amoux,  76  N.  Y.  397 ;  Scojield  v. 
Whitelegge,  49  id.  259;  Coffin  v.  Reynolds,  37  id.  640.) 
The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  should  have  been  dismissed.  (Farrtngton 
v.  Ballard,  40  Barb.  513,  516 ;  Tracy  v.  Hacker,  51  How. 
Pr.  69-71 ;  Fisher  v.  JV.  Y.  C  P.,  18  Wend.  608,  609,  610  ; 
Cobb  v.  Hatfield,  46  N.  Y.  533,  535,  536,  537;  Nassau  v. 
Basel,  1  Den.  69  ;  Meyer  v.  Shoemalcei*,  5  Barb.  319 ;  Jf.  Co. 
v.  Bently,  18  id.  641;  Wheaton  v.  Baker,  14  id.  594;  Fisher 
v.  Fredenhall,  21  id.  82;  FarreU  v.  Corbett,  4  Hun,  128; 
Sinclair  v.  Mill,  1  id.  80 ;  Gould  v.  C  C.  JV.  Bank,  86 
N.  Y.  81 ;  Allerton  v.  Allerton,  50  id.  670.) 

Vann,  J.  Upon  the  trial  of  this  action  the  complaint  was 
dismissed  "  on  the  opening  of  the  plaintiff's  attorney  and  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  The  appeal-book,  however,  does 
not  disclose  what  was  said  in  opening  the  case,  but  certain 
"  offers  to  prove,"  made  in  behalf  of  the  plaintiff,  apparently 
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as  a  safe-guard  against  the  motion  to  dismiss,  are  specifically  set 
forth. 

It  has  recently  been  held  by  this  court  that  "  where  a  com- 
plaint is  dismissed  on  the  opening  of  counsel,  all  the  facts 
referred  to  in  his  opening,  or  offers  of  proof,  should  be  con- 
sidered, including  facts  not  stated  in  the  complaint,  unless 
objection  to  proof  of  such  additional  facts  is  made  on  the  spe- 
cific ground  that  it  is  not  admissible  under  the  pleadings*" 
{Clews  v.  Bank  of  New  Yo7*k  National  Banking  Assodar 
Hon,  105  N.  Y.  398,  404.) 

This  court  has  also  held  that  where,  after  the  plaintiff 
has  opened  his  case,  the  complaint  is  dismissed  on  the  ground 
that  it  states  no  cause  of  action,  it  must  be  treated  on  appeal 
as  if  it  had  been  demurred  to  and  that  the  sole  question  to  be 
considered  is  whether  it  sufficiently  6tates  a  cause  of  action. 
(She7tidan  v.  Jackson,  72  N.  Y.  170,  172.)  In  the  Supreme 
Court  the  practice  has  been  laid  down  by  the  learned  judges 
of  the  General  Term  in  the  first  department,  as  follows : 
"  There  is  no  finding  of  facts  or  conclusions  of  law  in  the  court 
below ;  no  part  of  the  opening  of  counsel  is  given ;  the  dismis- 
sal of  the  complaint  must,  therefore,  be  regarded  as  made  upon 
the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  we  must  assume  that  the 
counsel  in  his  opening  stated  substantially  the  same  facts 
alleged  in  the  complaint"     (Linde  v.  Bensel,  22  Hun,  601.) 

The  opening  in  behalf  of  the  plaintiff  is  a  brief  statement 
of  the  nature  of  the  action,  the  issues  to  be  tried  and  the  facts 
that  he  expects  to  prove.  (Tisdale  v.  President,  etc.,  116  N. 
Y.  416,  419;  Elwell  v.  Chamberlin,  31  id.  611,  614;  Ayrault 
v.  Chamberlain,  33  Barb.  229,  233.)  As  the  proof  must 
conform  to  the  pleadings,  it  is  reasonable  to  presume  that 
when  such  statement  is  not  set  forth  in  the  appeal-book  it 
followed  the  pleading  under  which  it  was  made.  It  cannot  be 
assumed,  even  to  support  a  judgment  on  appeal,  that  the 
opening  contained  either  a  fatal  admission  or  anything  incon- 
sistent with  the  allegations  of  the  complaint,  as  that  would  be 
opposed  to  its  nature  and  a  departure  from  the  usual  practice. 
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We  think  that  where  the  opening  of  the  plaintiff  does  not 
appear  in  the  appeal-book,  it  should  be  presumed  to  comprise 
the  substance  of  the  complaint,  and  that  any  offer  to  prove 
made  in  connection  with  the  opening,  unless  objected  to  as 
inadmissible  under  the  pleadings,  should  also  be  regarded  as  a 
part  thereof. 

The  substance  of  the  complaint  in  question  is  that  the  plain- 
tiff, having  recovered  a  judgment  against  the  defendant  Ilealy 
that  was  a  lien  upon  certain  lands  belonging  to  him,  was  induced 
to  satisfy  the  same  and  countermand  an  execution  issued  thereon 
by  the  false  and  fraudulent  representations  made  to  her  by  said 
Ilealy  with  intent  to  deceive ;  that  he  was  a  member  of  a  cer- 
tain mercantile  firm  carrying  on  business  in  the  city  of  New 
York  and  had  a  lucrative  interest  therein  that  would  soon 
enable  him  to  pay  said  judgment,  and  that  if  the  recovery  of 
said  judgment  became  known  to  his  copartners  they  would 
dissolve  the  firm,  eject  him  from  the  business  and  entail  upon 
him  financial  ruin.  She  further  alleged  that  being  misled  by 
such  misrepresentations,  she  "consented  to  comply  with  his 
request  upon  condition  that  he  would  pay  her  attorney  his  fees 
in  said  action,  which  he  did,"  and  that  "  relying  upon  the  truth 
of  said  representations  and  trusting  to  his  promises  to  pay  said 
judgment,"  she  gave  him  "  a  general  release  and  satisfaction  " 
of  the  same  "without  receiving  any  consideration  therefor 
whatsoever  ; "  that  Ilealy  failed  to  pay  and  had  no  property, 
except  his  interest  in  said  premises.  She  demanded  that  the 
release  and  satisfaction  be  canceled  and  the  judgment  restored 
as  a  valid  lien  with  leave  to  issue  execution  to  enforce  the  same 
against  said  Healy.  Upon  the  trial,  after  the  motion  to  dismiss 
was  made,  the  counsel  for  the  plaintiff  offered  to  prove  that 
she  "  was  misled  by  these  false  representations  and  thereby 
induced  to  execute  the  satisfaction  piece  and  the  release  as 
alleged  in  the  complaint,  and  that  at  the  time  these  representa- 
tions were  made  Healy  was  not  interested  in  said  firm,  and  that 
those  allegations  made  by  him  were  false."  No  objection  was 
made  by  the  defendant  to  the  offer  to  prove,  but  the  court  did 
not  permit  the  proof  to  be  given  and  an  exception  was  taken 
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to  the  ruling.  When  the  complaint  and  offer  are  construed 
together,  according  to  the  rule  already  announced,  every  fact 
appears  that  is  essential  to  a  cause  of  action  to  set  aside  a 
written  instrument  upon  the  ground  that  it  was  procured  by 
fraud.  Those  facts,  briefly  stated,  are  that  the  plaintiff  was 
induced  to  sign  the  paper  in  question  by  false  statements  made 
to  her  by  the  defendant  with  intent  to  deceive.  A  complaint 
that  sets  forth  successful  deception  intentionally  practiced  by 
the  defendant  upon  the  plaintiff  to  his  injury,  alleges  a  good 
cause  of  action,  according  to  all  the  authorities.  (Brackett  v. 
Griswold,  112  K  Y.  454,  467 ;  Arthur  v.  Grivwold,  55  id. 
400,  410  ;  Stats  of  Michigan  v.  Phoenix  Bank,  33  id.  9,  25.) 

Even  if  reliance  is  placed  upon  the  mere  promises  of  the 
defendant/as  well  as  upon  his  false  representations,  still  a  cause 
of  action  for  fraud  may  be  maintained,  provided  the  repre- 
sentations had  a  material  effect  in  accomplishing  the  deception. 
(Addington  v.  AUen,  11  Wend.  375  ;  Shaw  v.  Stine,  8  Bosw. 
157 ;  Matthews  v.  Bliss,  22  Pick.  48  ;  Cooley  on  Torts,  502.) 
It  is  not  necessary  that  they  should  be  the  sole  inducing  cause* 
The  cases  cited  by  the  defendant  to  the  effect  that  fraud  can* 
not  be  founded  solely  upon  a  promise  not  performed,  even 
if  the  promisor  never  intended  to  fulfill,  are,  therefore,  not 
applicable. 

The  main  ground  upon  which  this  appeal  is  resisted  is  the 
failure  to  allege  any  return  or  tender  of  the  money  paid  by 
the  defendant  to  the  attorney  for  the  plaintiff  in  the  former 
action.  Even  if  this  point  were  otherwise  tenable,  it  is  doubt- 
ful whether  it  could  be  successfully  taken  here,  because  the 
motion  to  dismiss  was  not  based  upon  that  ground,  and  even 
if  it  had  been,  the  defect,  if  any,  might  have  been  cured  by 
amendment.  A  more  satisfactory  answer,  however,  may  be 
found  in  the  principle  that  one  who  attempts  to  rescind  a 
transaction  on  the  ground  of  fraud  is  not  required  to  restore 
that  which  in  any  event  he  would  be  entitled  to  retain  either 
by  virtue  of  the  contract  sought  to  be  set  aside,  or  of  the 
original  liability.  (Fisher  v.  Bishop,  108  N.  Y.  25,  30 ; 
Gould  v.  Cayuga  Co.  Nat.  Bank,  86  id.  75,  81 ;  Gueken- 
Sickels— Vol.  LXXXIL        71 
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heimer  v.  Angevine,  81  id.  394 ;  AUerton  v.  AUerton,  50  id. 
670 ;  Nichols  v.  Michael,  23  id.  264 ;  Imp.  <&  Trad.  Bank 
v.  Peters,  21  N.  Y.  S.  R  98,  102 ;  123  N.  Y.  273 ;  Pierce 
v.  Wood,  23  K  H.  519,  534  ;  Hay  v.  Hay,  13  Hun,  315.) 

While  the  sum  retained  should  be  taken  into  account  in  the 
award*  of  relief,  an  offer  to  restore  it  is  not  a  condition  pre- 
cedent to  the  bringing  of  an  action  to  set  aside  the  fraudulent 
release.  Assuming,  as  we  do,  for  the  purpose  of  this  appeal, 
that  all  the  allegations  of  the  complaint  are  true,  the  plaintiff 
would  be  entitled  to  retain  the  costs  that  she  indirectly  received, 
whatever  might  be  the  result  of  her  action  for  a  rescission. 
(  Vail  v.  Reynolds,  118  N.  Y.  297,  302.)  If  her  action  failed, 
she  was  entitled  to  the  sum  received  by  virtue  of  the  transac- 
tion itself.  If  she  succeeded,  the  sum  was  less  than  she  was 
concededly  entitled  to  by  the  original  judgment.  In  any  event, 
therefore,  she  had  only  that  which,  without  dispute,  belonged 
to  her,  and  a  restoration,  or  the  offer  thereof,  was  unnecessary 
prior  to  the  commencement  of  the  action,  for  such  conditions 
as  might  be  essential  to  the  protection  of  the  defendant  could 
be  inserted  in  the  judgment  ultimately  rendered. 

For  these  reasons,  we  think  that  the  court  below  erred  in 
its  disposition  of  the  case,  and  that  the  judgment  appealed 
from  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  final  award  of  costs. 

All  concur. 

Judgment  reversed. 


Julia  R.  Drake,  Respondent,  v.   Clinton  F.  Paige, 
Impleaded,  etc.,  Appellant. 

L.  devised  his  residuary  real  estate  to  his  son  F.  and  three  others,  to  each 
a  one-fourth  part.  His  executors  were  empowered  to  sell  any  or  all  of 
said  real  estate  and  apply  the  avails  to  the  payment  of  debts,  etc.,  in 
case  the  personalty  was  insufficient  for  the  purpose,  and  to  partition  the 
same  after  payment  of  debts  among  the  devisees  named,  or  to  sell  and 
divide  the  proceeds  among  them ;  the  testator  expressing  his  intent  to 
be  that  the  avails  of  his  personal  estate  not  specifically  bequeathed,  and 
of  his  residuary  real  estate,  should  be  applied  in  payment  of  his  debts, 
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including  mortgages  or  liens  upon  the  land,  and  that  all  devises  should 
pass  the  real  estate  to  the  respective  beneficiaries  free  from  incumbrances. 
F.  and  one  P.  were  appointed  executors;  they  sold  certain  of  the  residu- 
ary real  estate,  receiving  bonds  and  mortgages  which  the  executors 
assigned,  F.  receiving  the  proceeds  and  applying  them  to  his  own 
use.  P.  Joined  in  the  assignment  with  knowledge  of  the  desire  and 
purpose  of  F.,  to  so  misappropriate  the  funds.  Upon  an  accounting 
before  the  surrogate  F.  and  P.  were  charged  individually  with  the 
amount  of  the  devastavit,  and  F.  being  insolvent,  P.  was  compelled  to 
pay  the  full  amount.  F.,  after  such  misappropriation  by  him,  executed 
a  mortgage  upon  his  interest  in  the  residuary  estate,  which  the  mort- 
gagee received  in  good  faith  and  for  value,  without  knowledge  of  any 
claim  of  P.  against  F.  The  mortgage  was  foreclosed  and  the  mortgagor's 
interest  sold.  In  an  action  for  partition  of  that  portion  of  the  resid- 
uary real  estate  not  sold  by  the  executors,  in  which  plaintiff  claimed  title  to 
the  interest  of  F.  under  the  foreclosure  sale,  P.  claimed  the  right  to  reim- 
bursement out  of  the  share  of  F.  of  the  amount  so  paid  by  him.  Held, 
untenable;  that  upon  the  death  of  L.  the  will  vested  title  to  the  residu- 
ary lands  in  the  devisees  named,  subject  to  a  power  in  trust  conferred 
upon  the  executors,  and  F.  could  mortgage  or  convey  his  interest ;  that  by 
the  mortgage  and  subsequent  foreclosure  and  sale,  such  interest  vested  in 
the  purchaser,  and  plaintiff,  having  succeeded  to  the  title,  was  entitled  to 
the  share  of  F.,  and  so  the  doctrine  of  subrogation  could  not  be  invoked 
in  aid  of  P.,  as  F.  had  no  interest;  that  application  of  the  moneys  wrong- 
fully taken  by  F.  could  not  be  considered  as  a  partial  partition,  as  at 
the  time  of  the  appropriation  the  executors  were  not  authorized  to 
make  a  partition,  the  debts  not  having  been  paid,  and  as  there  was  no 
attempt  to  partition,  that  by  secretly  assenting  to  a  misappropriation  of 
the  trust  funds  P.  did  an  act  in  violation  of  his  duty  as  trustee,  and 
while  he  had  an  equity  superior  to  that  of  F.  it  was  not  superior  to  that 
of  plaintiff. 

Clapp  v.  Meserole  (1  Eeyes,  281),  distinguished. 

Reported  below,  52  Hun,  292. 

(Argued  June  22,  1801;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  30,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  partition  certain  lands  devised 
by  the  eighth  clause  of  the  last  will  and  testament  of  Hazard 
Lewis,  which  reads  as  follows :  "All  the  rest  and  residue  of 
my  estate,  whether  real  or  personal,  of  every  name,  kind  and 
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description,  and  wheresoever  situate,  after  the  payment  of  my 
just  debts  and  funeral  and  testamentary  expenses,  I  give,  devise- 
and  beque&th  to  my  said  wife  Maria,  and  to  my  said  daughters- 
Jane  E.  Drake  and  Caroline  L.  Paige,  and  to  my  said  son 
Frederick,  to  be  divided  equally  between  them,  share  and 
share  alike.  Each  of  the  four  said  persons  to  have  one-fourth 
part  thereof." 

It  is  not  sought  in  this  action  to  partition  all  of  the  lands 
included  in  the  above  devise,  but  only  such  portion  thereof  as 
the  executors  did  not  sell  pursuant  to  the  power  conferred  on 
them  by  the  ninth  clause  of  the  will  which  is  so  importantly 
related  to  this  controversy  as  to  require  that  it  be  quoted  here : 
"  I  hereby  authorize  and  empower  my  executors,  hereinafter 
named,  to  sell,  deed,  grant  and  convey,  by  deed,  under  seal 
with  common  covenants  of  warranty,  any  or  all  my  real  estate 
not  in  this  will  particularly  described  and  devised,  and  the 
avails  apply  to  the  payment  of  my  debts  and  funeral  and  tes- 
tamentary expenses,  or  at  their  discretion  to  lease  any  portion 
of  such  real  estate  for  the  purpose  of  paying  such  debts  and 
expenses.  And  I  authorize  them  to  partition  the  same  after 
the  payment  of  debts  and  expenses  amongst  those  in  the  eighth 
devise  herein  named ;  or  to  sell  and  deed  the  same  and  the 
avails  divide  among  those  named  in  said  devise  and  bequest 
eight.  My  intent  is  that  all  devises  of  every  name  and  kind 
in  this  will  contained  shall  pass  the  real  estate  to  the  respective 
beneficiaries,  free  from  incumbrance,  and  that  any  and  all 
mortgages  and  judgments  on  either  of  them  that  shall  cover 
or  be  a  lien  upon  any  of  the  lands  or  any  portion  of  the  lands 
in  this  will  devised  and  described,  shall  be  paid  by  my  execu- 
tors from  the  avails  of  my  personal  estate  not  herein  bequeathed 
and  the  avails  of  lands  not  specifically  devised,  and  I  hereby 
direct  and  empower  my  said  executors  to  appropriate  the  avails 
of  my  personal  estate,  not  herein  bequeathed,  and  the  avails 
of  my  real  estate  not  in  this  will  devised  by  specific  descrip- 
tion, to  the  payment  of  all  mortgages  and  all  judgments 
incumbering  any  and  all  real  estate  in  this  will  devised."  The 
plaintiff  asserts  title  to  three  of  the  four  undivided  shares  in 
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the  real  estate  attempted  to  be  partitioned.  That  she  is  the 
owner  of  two  of  the  shares  is  not  disputed.  But  the  defend- 
ant Paige  challenges  her  right,  as  against  him,  to  the  share  of 
Frederick  Lewis. 

Lewis  mortgaged  his  interest  to  the  father  of  the  plaintiff. 
It  was  subsequently  foreclosed  and  the  title  obtained  on  that 
foreclosure  is  now  in  the  plaintiff.  The  defendant  Paige 
•claims  that  he  has  an  equity  superior  to  the  rights  thus  acquired 
by  the  plaintiff,  because  as  co-executor  with  Lewis  under  the 
will  before  us  he  has  been  obliged  to  pay  $7,189.97,  moneys 
misappropriated  by  Lewis  and  applied  to  his  own  use.  The 
appropriation  of  such  moneys  to  Lewis'  individual  use  took 
place  prior  to  the  execution  and  delivery  of  the  bond  and 
mortgage  to  Drake,  and  the  circumstances  attending  it  were  as 
follows :  In  April,  1871,  the  executors  sold  a  piece  of  land 
■devised  by  the  eighth  clause  of  the  will,  and  in  part  payment 
thereof  received  a  bond  and  mortgage  for  $7,000.  Subse- 
quently, and  in  October,  1872,  the  executor  Lewis,  being  in 
•embarrassed  circumstances,  desired  to  dispose  of  the  bond  and 
mortgage  and  apply  the  proceeds  to  his  individual  use.  And 
Paige,  with  knowledge  of  such  desire  and  purpose  on  the  part 
of  Lewis  and  with  intent  to  give  it  effect,  united  in  the  execu- 
tion of  an  assignment  thereof. 

March  26, 1872,  the  executors  sold  another  piece  of  land  and 
received  in  payment  a  bond  and  mortgage  for  $4,500,  which 
after  the  principal  had  been  reduced  to  $3,600,  was  on  the 
4th  day  of  March,  1873,  assigned  and  the  proceeds  applied  to 
the  individual  use  of  Lewis.  And  it  was  the  purpose  of  both 
executors  in  selling  the  bond  and  mortgage  to  procure  the 
moneys  for  the  individual  use  of  Lewis. 

Because  of  Paige's  participation  in  the  unauthorized  dispo- 
sition of  the  proceeds  of  such  bonds  and  mortgages  he,  as  well 
as  Lewis,  was  in  an  accounting  before  the  surrogate  charged 
individually  with  the  payment  of  the  moneys  thus  misappro- 
priated. And  Frederick  Lewis  being  unable  to  comply  with 
the  decree  of  the  surrogate  in  such  respect,  Paige  was  com- 
pelled to  make  good  the  devastavit.     For  the  moneys  thus  paid 
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he  seeks  reimbursement  out  of  the  share  devised  to  Frederick 
Lewis,  in  the  lands  remaining  unsold.  To  that  share  plaintiff 
asserts  title  obtained  under  the  following  circumstances :  June 
3,  1873,  Frederick  Lewis  and  wife  executed  and  delivered  to 
Patrick  H.  Drake  a  bond  and  mortgage  for  the  sum  of  $60,000 
upon  Lewis'  undivided  one-fourth  interest  in  the  residuary 
estate,  and  also  upon  certain  other  lands.  The  consideration 
for  the  mortgage  was  stated  in  an  agreement  executed  at  the 
same  time  which  provided,  among  other  things,  that  it  was* 
given  to  secure  Drake  for  advances  to  be  made  in  liquidating 
certain  judgments,  and  in  the  payment  of  certain  promissory 
notes  of  Lewis  upon  which  Drake  was  an  indorser.  And  it 
appears  that  at  the  time  Drake  was  liable  as  an  indorser  upon 
the  paper  of  Lewis  in  an  amount  exceeding  $30,000,  and  that 
the  judgments  then  a  lien  on  Lewis'  property  exceeded  in 
amount  $31,000,  not  including  interest  thereon  from  the  date 
of  their  entry. 

Drake  subsequently  paid  the  notes  and  advanced  upwards 
of  $31,000  to  pay  the  judgments,  but  instead  of  taking  satis- 
faction pieces  from  the  judgment  creditors,  he  took  assign- 
ments to  his  wife  or  to  himself.  Default  being  made,  the 
mortgage  was  subsequently  foreclosed,  and  on  or  about  the 
eleventh  of  February,  the  mortgagee,  Drake,  became  the  pur- 
chaser at  the  foreclosure  sale.  The  regularity  of  the  fore- 
closure proceedings  is  not  questioned. 

Thereafter  the  rights  thus  acquired  by  Drake  passed  to  his 
daughter,  this  plaintiif.  The  various  steps  leading  to  that 
result  are  not  of  importance  here. 

Other  facts  appear  in  the  opinion. 

Alex.  Gumming  for  appellant.  The  defendant  Clinton  F. 
Paige  has  established  his  right  to  be  subrogated  to  the  inter- 
ests of  Frederick  Lewis  under  the  will,  as  limited  by  the  stipu- 
lation. {Clapp  v.  Meserole,  1  Keyes,  281 ;  5  Waite's  Act.  & 
Def.  100 ;  Campbell  v.  Campbell,  11  N.  J.  Eq.  268 ;  StoryV 
Eq.  Juris.  §§  791,  792 ;  Briggs  v.  Davis,  25  K  Y.  574  ;  Grar 
ham  v.  Dickinson,  3  Barb.  CLu  169 ;  Couch  v.  Delaplaine,  2 
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N.  Y.  397;  Blade  v.  Van  Vetchen,  11  Paige,  21;  Cole  v. 
Malcolm,  66  N.  Y.  363 ;  Thomas  v.  M.  F.  Ins.  Co.,  40  Hun, 
218 ;  73  K  Y.  399 ;  Van  Santon  v.  8.  0.  Co.,  81  id.  171 ;  3 
Pom.  Eq.  Juris.  469.) 

Stephen  C  Millard  for  respondent.  No  estate  vested  in 
the  executors  —  simply  a  power  in  trust.  (Heed  v.  Underhitt, 
12  Barb.  113;  Crittenden  v.  Fairchild,  41  K  Y.  289;  Heir 
zel  v.  Barber,  69  id.  1 ;  1  K.  S.  729 ;  4  Kent's  Comm.  [8th 
ed.]  328.)  Frederick  Lewis  not  only  took  an  absolute  fee  to 
an  undivided  one-fourth  interest  in  the  said  residuary  estate, 
but  under  the  said  will  he  had  the  right  to  mortgage  or  sell 
his  said  undivided  one-fourth  interest,  or  any  part  thereof, 
(Reed  v.  Underhitt,  12  Barb.  113 ;  Crittenden  v.  Fairchild, 
41  N.  Y.  389 ;  Iletzel  v.  Barber,  69  id.  1.)  Such  a  power  as 
is  here  given  to  the  executors  can  only  be  exercised  in  the 
manner  and  for  the  precise  purpose  declared  and  intended  by 
the  donor.  (Iletzel  v.  Barber,  69  N.  Y.  1.)  The  extent  of 
the  power,  like  the  extent  of  an  agency  created  by  a  written 
power  of  attorney,  must  be  sought  for  in  the  instrument  con- 
ferring the  power,  and  authority  not  found  there  cannot  exist. 
(Iletzel  v.  Barber,  69  K  Y.  13.)  The  said  Frederick  Lewis 
having  taken  under  and  by  virtue  of  the  8th  subdivision  of 
the  said  will  an  absolute  fee  in  an  undivided  one-fourth  part 
of  the  said  residuary  estate,  and  the  said  P.  II.  Drake  being  a 
mortgagee  in  good  faith  and  for  value,  without  notice  of  any 
secret  lien  upon  or  against  the  said  property,  the  said  one- 
fourth  interest  in  the  said  residuary  estate,  which  is  sought  to 
be  partitioned  in  this  action,  belongs  to  plaintiff.  (7  Lang. 
492 ;  69  BT.  Y.  1 ;  1  Story  s  Eq.  Juris.  §  381 ;  Fish  v.  Potter, 
2  Keyes,  64 ;  Shirley  v.  C  S.  S.  B.  Co.,  2  Edw.  505.)  When 
Drake  advanced  the  money  to  pay  the  owners  of  the  judg- 
ments and  caused  them  to  be  assigned  to  himself  and  wife,  in 
equity,  as  against  Paige  and  Lewis,  he  succeeded  to  all  the 
rights  of  these  judgment  creditors,  which  in  any  event  were 
superior  to  the  equitable  rights  of  Paige.  (69  N.  Y.  12 ;  2 
Story's  Eq,  Juris,  §  1227 ;  93  N.  Y.  225 ;  26  Hun,  10 ;  99  N. 
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Y.  342 ;  64  id.  294,  397 ;  3  Abb.  [N.  C]  138 ;  76  K  Y.  301- 
305;  14  Hun,  398;  6  Abb.  [K  C]  469;  26  N.  Y.  417;  23 
Iowa,  500  ;  57  Ind.  509 ;  42  Cal.  475 ;  12  Gray,  107 ;  3  Pom. 
Eq.  Juris.  469 ;  Hetzd  v.  Barber,  69  N.  Y.  1.) 

•  Pabker,  J.  If  the  title  to  the  share  devised  to  Frederick 
Lewis  was  still  in  him  unencumbered,  equity  might  in  this 
suit  protect  Paige  by  charging  such  share  with  the  amount  of 
Lewis'  misappropriation.  But  Lewis,  for  the  purpose  of 
securing  certain  obligations  and  causing  the  payment  of  others, 
undertook  to  mortgage  the  share  of  the  estate  devised  to  him. 
And  default  being  made,  foreclosure  and  a  deed  to  the  plain- 
tiffs predecessor  in  title  resulted. 

Our  first  inquiry,  therefore,  is  whether  the  title  was  in  Lewis 
so  that  he  could  mortgage  or  convey  an  undivided  one-fourth 
of  the  real  estate  devised  by  the  eighth  clause  of  the  will,  and 
we  are  thus  brought  to  an  examination  of  its  provisions. 

The  eighth  clause  devised  to  Frederick  Lewis  and  three 
others  each  an  undivided  one-fourth  share  in  and  to  all  of  the 
real  estate  of  the  deceased  not  thereinbefore  disposed  of,  and 
embracing  the  premises  in  controversy.  Considered  by  itself, 
the  language  of  the  eighth  clause  was  operative  to  vest  title 
in  the  devisees  therein  named 

The  ninth  clause  conferred  upon  the  executors,  first,  power 
to  sell  a  portion  or  all  of  the  real  estate  devised  by  the  eighth 
clause  for  the  payment  of  debts,  funeral  and  testamentary 
expenses;  and,  second,  authority  to  partition  that  which 
remained  among  the  devisees.  But  the  power  to  partition  or 
sell  for  the  purpose  of  dividing  the  proceeds  could  not  be 
exercised  until  after  the  payment  of  debts  and  funeral  expenses, 
with  the  payment  of  which  the  personal  estate  was  first 
charged,  and  only  in  case  it  should  prove  insufficient  were  the 
executors  authorized  to  sell  real  estate  for  that  purpose. 

In  the  event  of  a  sale  of  real  estate  for  the  purpose  of 
realizing  moneys  with  which  to  pay  debts,  should  any  remain 
after  their  payment,  it  stood  in  the  place  of  the  land,  having 
for  the  purposes  of  partition  among  the  devisees  the  same 
incidents  and  attributes. 
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And  if,  in  making  partition,  it  should  be  found  necessary 
to  sell  some  portion  of  the  real  estate  and  divide  the  proceeds 
among  the  devisees,  the  moneys  would  still  retain  the  charac- 
ter of  real  estate  for  the  purposes  of  partition,  and  also  for  the 
retention  of  liens.     (Ackerman  v.  Gorton,  67  N.  Y.  63.) 

Again,  the  devise  was  not  to  the  executors  to  sell,  but  to 
them  was  given  merely  a  naked  power  which,  after  the  pay- 
ment of  debts,  they  might  exercise  or  not,  and  the  estate  vested 
in  the  devisees  subject  to  the  execution  of  such  power,  and  not 
in  the  executors  who  simply  took  a  power  in  trust.  {Reed  v. 
Underhill,  12  Barb.  113 ;  Crittenden  v.  Fairchild,  41  N.  Y. 
289 ;  Iletzel  v.  Barber,  69  id.  1.) 

Lewis  could,  therefore,  mortgage  or  convey  his  undivided 
one-fourth  interest  in  the  residuary  estate.  His  grantee,  or  a 
person  acquiring  title  by  the  foreclosure  of  a  mortgage  given 
by  Lewis,  would  be  entitled  to  receive  his  share  in  the  event 
of  partition  by  the  executors,  or  if  partition  should  be  made 
by  selling  lands  and  dividing  the  proceeds  the  moneys  divided 
would,  for  the  purpose  of  partition,  retain  the  character  of 
real  estate  and  pass  to  his  successor  in  title. 

The  suggestion  that  Drake  was  not  a  mortgagee  in  good 
faith  and  for  value  is  not  well  founded.  At  the  time  of  the 
execution  and  delivery  of  the  mortgage  Drake  was  not  aware 
of  the  existence  of  any  claims  on  the  part  of  Paige  against 
Lewis,  and  the  mortgage  was  immediately  placed  on  record  and 
notice  thereby  given  of  his  mortgage  interest  in  Lewis'  residuary 
estate.  Nor  was  the  consideration  inadequate,  for  at  that  time 
there  were  judgments  against  Lewis,  which  had  been  duly 
docketed  in  the  county  clerk's  office  of  the  county  in  which 
the  real  estate  was  situate,  exceeding  $31,000  in  amount,  and 
which  were  a  lien  on  this  real  estate  which  was  thus  liable  to 
a  sale  under  execution. 

In  addition,  Drake  was  an  indorser  on  promissory  notes  of 
which  Lewis  was  the  maker,  and  it  was  to  provide  for  the  pay- 
ment of  these  notes  and  the  judgments,  then  a  lien  on  the 
property,  that  the  mortgage  was  given.  It  is  true  that,  instead 
of  causing  the  judgments  to  be  satisfied  of  record,  he  obtained 
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assignments  thereof.  But  that  fact  does  not  affect  the  situa- 
tion favorably  to  the  defendant  Paige.  The  judgment  credit- 
ors received  the  amount  due  on  the  judgments  and  the  notes 
were  paid. 

The  fact  that  Drake,  as  a  greater  measure  of  precaution, 
saw  fit  to  take  assignments  rather  than  satisfaction  pieces,  was 
a  matter  about  which  Lewis  could  have  complained,  because 
not  a  technical  compliance  with  the  agreement  and  he  might 
have  compelled  satisfaction  of  record.  But  he  made  no  objec- 
tion to  the  manner  in  which  the  business  was  done,  for  his  pur- 
pose was  accomplished  when  the  creditors  were,  in  fact  paid, 
to  which  end  the  mortgagee  Drake  applied  more  money  than 
the  bond  and  mortgage  were  given  to  secure. 

The  interest  then  which  Frederick  Lewis  had  in  the  real 
estate  in  controversy  at  the  time  of  the  execution  of  the  mort- 
gage has,  "by  foreclosure  and  subsequent  conveyance  become 
vested  in  the  plaintiff,  and  as  to  such  interest  the  doctrine  of 
subrogation  cannot  be  invoked  in  aid  of  the  defendant  Paige, 
for  Lewis  has  no  interest  therein  to  which  he  can  be  subrogated. 

Clapp  v.  Meserole  (1  Keyes,  281)  is  not  in  conflict  with  the 
position  thus  taken.  In  that  case  the  real  estate  was  devised 
to  the  executors  in  trust  to  receive  the  rents  and  profits  until 
they  should  sell  the  property,  which  they  were  directed  to  do, 
and  to  divide  the  proceeds  in  certain  proportions  among  the 
legatees. 

The  surrogate  subsequently  decreed  that  they  should  pay 
certain  sums  to  the  several  legatees,  which  they  omitted  to  do, 
and  thereafter  moneys  came  into  the  hands  of  their  successor 
in  representation,  and  the  assignee  of  the  persons  to  whom 
the  executors  had  sold  their  interest  as  legatees  and  devisees 
under  the  will  prior  to  the  devastavit  claimed  to  be  entitled  to 
share  therein,  in  the  same  proportion  as  he  would  have  been 
entitled  to  had  the  executors  made  default.  And  the  court 
held  that  his  position  was  not  well  taken. 

But  it  will  be  observed  that  the  title  to  all  the  real  estate 
was  in  the  trustees,  not  in  the  legatees.  The  interest  of  * 
legatee  was  assignable  but  could  not  be  freed  from  the  trust 
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obligation.  The  assignee  could  only  acquire  the  right  to 
succeed  to  that  to  which  his  assignors  would  become  entitled 
on  the  distribution,  and  as  they  were  both  trustees  and  lega- 
tees, what  could  be  realized  was  in  some  measure  dependent 
on  the  manner  in  which  they  performed  their  trust.  The  title 
to  the  moneys,  which  was  the  subject  of  controversy,  being  in 
the  trustees,  and  the  legatees  other  than  the  executors  not 
having,  in  fact,  received  the  sums  to  which  they  were  severally 
entitled  before  the  executors  as  legatees  were  permitted  to  take 
anything,  the  court  directed  its  application  for  their  benefit, 
holding  that  the  former  unexecuted  decree  should  not  be  con- 
sidered as  extinguishing  their  legacies  to  the  extent  of  the5 
amounts  therein  directed  to  be  paid. 

But  the  claim  most  earnestly  pressed  on  our  attention  Is  that 
the  court  should  hold  that  Lewis  now  has  an  equitable  interest 
in  the  real  estate,  which  equity  will  lay  hold  of  and  appro* 
priate  to  the  benefit  of  Paige  ;  that  conceding  the  mortgage 
from  Lewis  to  Drake  and  the  subsequent  foreclosure  were 
effective  to  divest  Lewis  of  all  title,  still  it  did  not  operate  to 
vest  an  undivided  one-fourth  in  the  purchaser  at  the  foreclosure 
sale,  because  Lewis'  interest  was  less  than  one-fourth  in  the 
real  estate  remaining  unsold  at  the  date  of  the  mortgage,  and  that 
subsequently  Lewis  acquired  an  equitable  interest  in  such  real 
estate  which  he  still  has  and  to  which  Paige  should  be  subro- 
gated. The  argument  made  in  support  of  such  contention 
briefly  is  that  the  mortgages,  the  proceeds  of  which  were 
applied  to  the  individual  use  of  Lewis,  were  received  in  part 
payment  for  real  estate  devised  under  the  eighth  clause  of  the 
will,  the  sale  of  which,  together  with  subsequent  assignment 
of  the  mortgages  and  the  application  of  the  proceeds  to  the 
individual  use  of  Lewis,  all  took  place  before  the  giving  of 
the  bond  and  mortgage  to  Drake. 

And  in  as  much  as  the  will  expressly  authorized  a  sale  of 
lands  for  the  purpose  of  making  partition  among  the  legatees, 
the  moneys  thus  received  by  Lewis,  with  the  knowledge  and 
consent  of  his  co-trustee,  should  be  regarded  as  a  payment  to 
him   under  the  authority  to   partition,   and  his  one-fourth 
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interest  in  the  residuary  estate  be  held  to  be  diminished  to 
that  extent. 

Necessarily,  therefore,  the  mortgage  to  Lewis,  conld  not, 
and  did  not  embrace  an  undivided  one-fourth  interest,  and  the 
other  three  legatees  in  a  subsequent  partition,  whether  made 
by  the  executors,  or  by  the  court,  were  entitled  not  only  to  an 
undivided  three-fourths  of  the  real  estate  remaining  unsold,  but 
also  to  such  a  share  of  the  other  undivided  one-fourth  as  would 
make  the  realization  of  each  legatee  equal  to  that  of  Lewis. 
Such  being  the  condition  and  situation  of  the  respective  interests 
at  the  time  Lewis  gave  the  mortgage  to  Drake,  it  necessarily 
embraced  only  such  share  as  Lewis  then  had,  which  was  less 
than  one-fourth,  and  measures  the  extent  of  interest  acquired 
by  plaintiffs  predecessor  in  title.  That  while  the  legatees,  to 
whom  were  devised  the  other  three  shares,  were  because  of  the 
special  partition  to  Lewis,  entitled  to  the  greater  interest  in 
the  remaining  real  estate  than  an  undivided  three-fourths  in 
any  subsequent  partition,  still  they  elected  before  the  surrogate 
to  compel  the  executors  to  account  for,  and  pay  over  the 
moneys  partitioned  to  Lewis,  so  that  Lewis  now  has  an  equit- 
able interest  in  the  property,  equal  to  the  amount  of  the  pro- 
ceeds of  the  two  mortgages,  to  which  this  defendant  Paige  as 
surety  should  be  subrogated. 

This  contention  on  the  part  of  the  appellant  is  not  well 
founded.  It  will  be  observed  that  its  foundation  rests  on  the 
assertion  that  the  court  may  treat  the  application  of  the  pro- 
ceeds of  the  two  mortgages  to  the  individual  use  of  Lewis,  as 
■one  step  in  the  exercise  of  the  power  to  partition  which  the 
will  conferred. 

If  such  a  holding  be  not  permissible,  then  the  argument  is 
without  support. 

And  it  seems  to  us  very  clear  that  it  is  not  for  two  reasons: 

First.  Because  at  the  time  of  the  appropriation  of  the 
Morgan  and  King  mortgages  the  executors  did  not  have  the 
power  to  partition. 

The  executors  were  without  authority  to  exercise  the  power 
.conferred  upon  them,  save  in  the  manner,  and  for  the  purpose 
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declared  by  the  testator.  By  the  terms  ctf  the  will  there  was 
first  given  a  power  to  sell  for  the  purpose  of  paying  the  debts 
of  the  testator,  and  second  to  sell  if  necessary  to  make  partition. 
But  the  authority  to  partition  by  conveyance  to  the  legatees  or 
to  sell  and  divide  the  proceeds,  could  not  be  exercised  until 
after  the  payment  of  all  the  debts,  which  was  made  in  effect 
a  condition  precedent  to  any  attempt  at  making  a  division  of 
the  residuary  real  estate. 

But  when  the  application  of  the  proceeds  of  the  mortgages 
to  Lewis'  individual  use  was  made,  the  debts  had  not  been 
paid.  The  referee  finds  that  at  that  time  "  the  debts  of  the 
estate  of  Hazard  Lewis  had  not  been  fully  paid  ;  the  said  real 
estate  was  quite  largely  in  debt.  There  was  a  mortgage  of 
$5,000  against  the  estate  held  by  the  Binghamton  Savings 
Bank,  which  remained  unpaid,  and  other  indebtedness,  the 
precise  amount  of  which  does  not  appear."  We  do  not  under- 
stand the  correctness  of  this  finding  to  be  questioned,  but  in 
any  event  its  approval  by  the  General  Term,  in  view  of  the 
evidence  to  support  it,  makes  it  conclusive  here. 

Second.  The  executors  did  not  attempt  to  partition.  Lewis 
was  in  need  of  money,  and  with  the  knowledge  and  consent 
of  his  co-executor,  Paige,  the  mortgages  were  sold,  and  the 
avails  taken  and  used  by  Lewis,  who  testified  that  he  borrowed 
the  money  intending  to  return  it  to  the  estate.  And  there  is 
no  evidence*  tending  to  suggest  that  the  executors  had  any 
other  purpose  in  view. 

Upon  that  question  the  learned  referee  found  "  that  the 
sales  *  *  *  were  not  made  for  the  purpose  of  partition- 
ing or  dividing  any  portion  of  the  said  residuary  estate  among 
the  said  four  persons ;  or  that  the  said  Lewis  might  receive  his 
share,  or  any  portion  of  his  share  of  the  residuary  estate,  or 
the  avails  of  the  said  residuary  estate.  That  the  said  Lewis 
*  *  *  intended  to  replace  and  return  to  the  estate  the 
money  thus  appropriated  and  taken  by  him." 

The  facts  to  which  we  have  referred  seem  to  deny  the  right 
of  a  court  of  equity  to  treat  the  moneys  wrongfully  taken  by 
Lewis,  as  a  partial  partition  under  the  will.     But  if  it  were  a 
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proper  exercise  of  the  equitable  power  of  the  court  to  declare 
that  which  was  in  fact  a  conversion,  to  have  been  a  partition, 
notwithstanding  the  time  had  not  arrived  when  partition  could 
be  made  under  the  will,  still  a  court  of  equity  would  refrain 
from  making  use  of  the  power,  because  of  the  absence  of  such 
an  equity  in  favor  of  Paige  as  against  Drake  as  would  justify 
its  employment  Drake,  in  good  faith  and  for  value,  took  a 
mortgage  covering  the  real  estate  devised  to  Lewis  and  placed 
it  on  record.  He  knew  nothing  of  the  transaction  out  of 
which  had  grown  the  claim  of  Paige  against  Lewis. 

Paige,  it  is  true,  had  been  called  on  to  respond  for  the 
devastavit  of  Lewis ;  because  of  it  he  has  a  claim  against  him, 
but  his  equity  is  certainly  inferior  to  that  of  the  good  faith 
mortgagee,  whose  interest  in  the  real  estate  Paige  implores  a 
court  of  equity  to  cut  down  in  his  behalf.  Inferior,  because 
it  was  the  legitimate  outcome  of  a  wrongful  act  to  which  Paige 
was  a  party.  As  one  of  the  trustees  of  the  will  of  Hazard 
Lewis,  it  was  not  only  his  duty  to  refrain  from  using  for  his 
own  benefit  any  portion  of  the  assets  intrusted  to  the  charge 
of  the  executors,  but  also  to  use  reasonable  care  to  prevent  his 
co-executor  from  doing  so. 

But  it  appears  from  the  evidence,  and  the  referee  has  found 
the  fact  to  be,  that  Paige  united  in  the  assignment  of  the 
mortgages,  for  the  purpose  of  enabling  Lewis  to  obtain  the 
proceeds  for  temporary  use.  Doubtless  it  was  the  intention 
of  both,  as  Lewis  testified,  that  the  money  should  be  returned, 
but  as  not  unf requently  happens  in  the  use  of  moneys  unlaw- 
fully obtained,  the  intention  to  restore  it  to  its  proper  place 
was  prevented  by  the  inability  of  the  trustee.  The  intention 
of  the  parties  to  a  wrong  to  thereafter  right  it,  does  not  alter 
the  character  of  the  act.  So,  when  Paige  secretly  assented  to 
an  appropriation  of  trust  funds  to  the  temporary  use  of  Lewis, 
he  did  an  act  in  violation  of  his  duty  as  trustee ;  an  act  which 
rendered  him  liable  to  respond  to  the  estate  for  the  full  amount 
This  he  has  done,  and  while  the  conduct  of  both  executors 
was  wrongful,  because  his  co-trustee  alone  had  the  benefit  of 
the  money,  Paige  has  an  equity  superior  to  that  of  Lewis ; 
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but  this  superior  equity  as  between  these  wrong  doers,  the  out- 
growth of  a  violated  trust,  is  not  superior  to  that  of  Drake, 
who,  in  ignorance  of  this  breach  of  duty,  took  a  mortgage 
upon  what  the  records  declared  to  be  an  undivided  one-fourth 
of  the  residuary  real  estate. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Maktin  Kbamrath,  Respondent,  v 

Appellant. 


The  City  of  Albany, 
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While  it  seems  the  governing  body  of  a  city  cannot  delegate  to  others 
the  power  to  perform  acts  which  relate  to  the  government  of  the  city,  it 
may,  in  the  absence  of  any  restriction  in  its  charter,  delegate  to  a  com- 
mittee or  agent  the  power  to  perform  merely  business  acts,  such  as  mak- 
ing purchases  or  doing  work. 

A  municipal  corporation  may  be  bound  upon  an  implied  contract,  within 
the  scope  of  the  corporate  powers,  made  by  its  agents  and  to  be  deduced 
from  corporate  acts,  without  the  vote  of  the  governing  body,  unless  the 
contract  be  one  which  the  charter  or  law  governing  the  corporation 
requires  should  be  made  in  a  particular  manner. 

A  corporation  is  liable  upon  a  quantum  meruit  when  it  has  enjoyed  the 
benefit  of  work  performed  or  goods  purchased,  where  no  statute  forbids 
or  limits  its  power  to  make  a  contract  therefor. 

In  an  action  to  recover  for  goods  sold  and  delivered  to  defendant,  a  munici- 
pal corporation,  it  appeared  that  the  city  haU  having  been  destroyed  by 
fire,  its  common  council  passed  a  resolution,  which  was  duly  approved 
by  the  mayor,  authorizing  one  of  its  committees  "  to  set  apart  and  fit 
up  rooms  for  the  use  of  the  city  officers  "  left  without  office  rooms  by 
reason  of  the  fire.  The  trial  court  found  in  substance  that  said  com- 
mittee, in  fitting  up  said  rooms,  in  pursuance  of  said  resolution,  ordered 
the  goods  in  question,  and  that  the  common  council  duly  ratified  and 
confirmed  the  acts  pursuant  to  which  plaintiff's  claim  was  contracted. 
It  did  not  appear  that  defendant's  charter  limits  the  power  of  the  com- 
mon council  to  make  such  purchases,  or  provides  that  contracts  therefor 
shall  be  made  in  a  particular  manner.  Held,  that  plaintiff  was  entitled 
to  recover;  that  the  power  to  make  the  purchases  could  be  delegated  by 
defendant's  common  council  to  a  committee. 

It  seems  that  in  such  case  where  it  appears  that  work  and  material  have 
been  actually  ordered  by  the  common  council  and  the  city  has  had  the 
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full  benefit  thereof,  without  objection  from  any  of  its  officers,  very  slight 
evidence  is  sufficient  to  support  a  finding  that  any  irregularities  in  the 
committee's  action  have  been  waived  and  their  general  acts  ratified. 
Reported  below,  53  Hun,  206. 

(Argued  June  22,  1891;  decided  October  6, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  County  Court  of 
Albany  county  on  trial  without  a  jury. 

This  was  an  action  for  goods  sold  and  delivered. 

On  February  10, 1886,  the  city  hall  in  Albany  was  destroyed 
by  tire.  On  February  twelfth  the  common  council  of  the  city 
passed  the  following  resolution,  which  was  duly  approved  by 
the  mayor : 

"Itesolved,  That  the  name  of  the  city  building  be  and  the 
same  hereby  is  changed  to  city  hall  and  city  building ;  that 
the  committee  on  public  buildings  and  parks  be  and  is  hereby 
authorized  and  directed  to  set  apart  and  fit  up  rooms  for  the 
use  of  city  officers  who  have  been  left  without  any  office  room 
by  reason  of  the  destruction  of  the  city  hall  by  fire,  and  that 
said  committee  also  fit  up  a  common  council  chamber  in  said 
building  for  meetings  of  the  board  of  aldermen." 

The  committee  on  public  buildings  and  parks  consisted  of 
five  members,  two  of  whom  were  John  Zimmerman  and  John 
T.  Gorman. 

The  city  officers  who  had  been  left  without  any  office  room 
by  reason  of  the  destruction  of  the  city  hall  by  fire  were  the 
mayor,  chamberlain,  receiver  of  taxes,  city  surveyor  and  board 
of  health. 

In  the  necessary  fitting  up  of  rooms  in  the  city  building  for 
said  city  officers,  the  plaintiff  sold  and  delivered  to  and  fur- 
nished and  performed  work  and  labor  for  the  defendant  to  the 
amount  and  of  the  value  of  $242.98. 

The  trial  court  found  as  facts  that  the  committee  on  public 
buildings  and  parks  set  apart  and  ordered  to  be  fitted  up  in 
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the  city  building  the  rooms  for  the  use  of  the  city  officers  in 
which  the  work  was  performed  by  the  plaintiff,  and  the  mate- 
rials f urnislied  by  him  were  used. 

That  the  sale,  delivery,  furnishing  and  performance  of  the 
work  were  all  and  each  made  and  done  by  direction  of  said 
committee  and  pursuant  to  the  resolution  above  set  forth,  and 
that  the  common  council  had  duly  ratified  and  confirmed  the 
acts  pursuant  to  which  the  plaintiff's  claim  was  contracted. 

Judgment  having  been  entered  for  the  plaintiff  and  affirmed 
at  the  General  Term,  leave  was  granted  to  appeal  to  this  court. 

D.  Cady  Herrick  for  appellant.  The  common  council 
could  not  delegate  its  pfJwer  of  making  the  contracts  in  ques- 
tion to  any  committee.  {BirdsaU  v.  Clark,  73  N.  Y.  73 ; 
Dillon  on  Mun.  Corp.  §  60.)  The  committee  never  authorized 
the  doing  of  the  work  or  furnishing  the  merchandise  for 
which  this  action  is  brought.  (Dillon  on  Mun.  Corp.  [3d  ed.] 
§  283;  City  of  Troy  v.  Winters,  2  Hun,  63, 66.)  The  fact  that 
the  city  has  had  plaintiff's  goods  does  not  render  the  city  liable. 
The  basis  of  the  liability  of  the  city  is  authority  to  make  the 
contract,  and  a  contract  made  pursuant  to  that  authority. 
The  unauthorized  act  of  a  committee,  an  alderman  or  a  city 
officer  will  not  render  it  liable.  (Laws  of  1876,  chap.  173,  §  2 ; 
Schier  v.  City  of  Buffalo,  35  Hun,  568 ;  Smith  v.  City  of 
Nexvburgh,  77  N.  Y.  130 ;  Donovan  v.  Mayor,  etc.,  33  id.  291 ; 
Lyddy  v.  Long  Island  City,  104  id.  218 ;  Parr  v.  Vil.  of 
Greenbush,  72  id.  472 ;  Dickinson  v.  City  of  Poughkeepsie, 
75  id.  65.) 

fidward  J.  Meegan  for  respondent  If  there  be  no  statu- 
tory restriction  or  prohibition,  the  use  and  possession  of  prop- 
erty by  a  city  is  sufficient  to  raise  a  promise  to  pay  for  it  and 
an  action  lies  to  recover,  although  the  officer  assuming  to 
make  the  contract  had  no  authority  in  the  premises.  ( M c  Closkey 
v.  City  of  Albany,  7  Hun,  472  ;  Nelson  v.  Mayor,  etc.,  63  N. 
T.  535  ;  H.  G.  L.  Co.  v.  Mayor,  etc.,  33  id.  306;  II.  G.  L. 
Co.  v.  Mayor,  etc.,  3  Kobt.  124 ;  Mills  v.  Gleason^  11  Wis. 
Sickels— Yol.  LXXXH.        73 
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470 ;  Conyers  v.  Kirk,  78  Ga.  480 ;  McDonald  v.  Mayor,  etc., 
68  K  Y.  23 ;  Smith  v.  City  of  Newburgh,  71  id.  130.)  The 
resolution  of  February  12,  1880,  directing  the  committee  on 
public  buildings  and  parks  to  set  apart  and  fit  up  rooms  in  the 
city  building  for  the  use  of  the  city  officers  who  had  been  left 
without  office  room  by  reason  of  the  destruction  by  fire  of  the 
city  hall,  was  not  an  unlawful  delegation  of  the  powers  of  the 
common  council.  (Edwards  v.  City  of  Watertoton,  24  Hun, 
426;  PeopU  v.  Supervisors,  52  id.  446;  1  Dillon  on  Mun. 
Corp.  [4th  ed.]  §  96 ;  Conyers  v.  Kirk,  78  Ga.  480 ;  Bishop 
on  Stat.  Cr.  §  82  ;  Winslow  v.  KiinhaU,  25  Me.  493.)  Section 
2  of  chapter  173  of  the  Laws  of  1876,  amending  section  15 
of  title  3  of  chapter  77  of  the  Laws  of  1870,  having  been 
repealed  in  express  terms  by  section  2  of  title  22  of  chapter 
298  of  the  Laws  of  1883  (S.  L.  1883,  p.  416)  long  before  this 
action  was  begun,  all  impediment  to  the  plaintiff's  claim 
has  thereby  been  removed.  {Central  Bank  v.  £.  S.  Co.y 
26  Barb.  23;  Syracuse  Bank  v.  Davis,  16  id.  188; 
Washburn  v.  Franklin,  73  Abb.  140;  35  Barb.  597; 
24  How.  Pr.  515;  Curtis  v.  Leavitt,  15  N.  Y.  9 ; 
Cooley  on  Const.  Lim.  [6th  ed.]  45 ;  1  Dillon  on  Mun.  Corp. 
[4th  ed.]  §  75 ;  Washburn  v.  Franklin,  13  Abb.  Pr.  140  ; 
C  Bank  v.  E.  S.  D.  Co.,  26  Barb.  23 ;  EweU  v.  Daggs,  108 
U.  S.  143 ;  PeopU  v.  Livingstone,  6  Wend.  526 ;  Gibson  v. 
Ilibbard,  13  Mich.  214 ;  Hoppock  v.  .Stone,  49  K  Y.  524.) 
There  was  evidence  to  support  the  finding  of  the  trial  court 
that  the  goods  and  labor  of  the  plaintiff  were  furnished  and 
performed  by  order  of  the  committee  on  public  buildings  and 
parks.  If  there  is  any  it  is  conclusive  in  this  court.  (Aid ridge 
v.  Aldridge,  120  N.  Y.  614 ;  mil  v.  P.  Bank,  46  Hun,  180  ; 
Downing  v.  Rugar,  21  Wend.  178  ;  Wohlfahrt  v.  Becket,  12 
Abb.  [N.  C]  478.)  Whatever  irregularity  may  have  existed 
in  the  ordering  of  plaintiff's  work  and  goods  within  all  the 
authorities,,  there  was  ample  proof  to  show  that  the  contract 
with  the  plaintiff  was  fully  ratified  and  confirmed.  (Clute  v. 
Bobinson,  38  Hun,  283;  Smith  v.  City  of  Utica,  25  N.  Y. 
S.  K.  287 ;  Schier  v.  City  of  Buffalo,  35  Hun,  564 ;  A.  C.  N. 
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Bcmk  v.  City,  92  K  Y.  363 ;  Bishop  on  Cont.  §  1110 ;  Bene- 
dict v.  Smith,  10  Paige,  127 ;  Elwett  v.  Chamberlain,  31  N. 
Y.  611;  Hazard  v.  Spears,  2  Abb.  Ct.  App.  Dec.  353; 
Andrew  v.  K  Z.  Im.  Co.,  92  N.  Y.  590 ;  Story  on  Agency, 
§  255 ;  Pickett  v.  Pierson,  17  Vt.  470 ;  Bredire  v.  Dubany, 
14  S.  &  K.  27;  Peek  v.  Retchey,  66  Mo.  114;  W.  <&  A.  R. 
R.  Co.  v.  McElee,  6  Heisk,  208 ;  Walker  v.  Walker,  7  Baxter, 
260 ;  Law  v.  Cross,  66  U.  S.  533 ;  Fisher  v.  School  District, 
4  Cush.  494.) 

Brown,  J.  The  facts  found  by  the  learned  trial  court  fully 
sustain  the  judgment  in  this  action. 

The  fourth  finding  that  "  the  committee  on  public  build- 
ings set  apart  and  ordered  to  be  fitted  up  in  the  city  building 
rooms  for  the  use  of  said  officers,"  was  not  excepted  to,  and 
is  conclusive  upon  this  court  in  our  consideration  of  the  case. 
We  need  not  inquire,  therefore,  whether  it  had  evidence  to 
support  it  or  not. 

The  power  delegated  to  the  committee  by  the  resolution  of 
the  common  council  was  "  to  set  apart  and  fit  up  rooms  for 
the  use  of  city  officers  who  had  been  left  without  any  office 
room  by  reason  of  the  destruction  of  the  city  hall  by  fire." 

The  officers  who  had  thus  been  deprived  of  their  offices 
were  specified  in  the  fourth  finding  to  which,  as  already  stated, 
there  is  no  exception. 

It  thus  appears  without  dispute  that  the  committee  did  the 
very  thing  it  was  empowered  to  do,  unless  some  distinction  is 
to  be  made  between  the  fact  that  the  committee  was  by  the 
resolution  directed  to  "fit  up  the  room,"  and  the  finding 
that  it  "  ordered  the  room  to  be  fitted  up." 

But  the  learned  counsel  for  the  appellant  makes  no  such 
distinction.  His  claim  is  that  the  committee  never  met  or 
acted  together,  and  that  the  plaintiff  sold  the  goods  on  the 
order  of  Zimmerman  and  Gorman,  and  that  their  action  was 
individual  and  not  by  authority  of  the  committee.  But  we 
must  accept  the  finding  of  the  trial  court,  which  is  that  the 
committee  gave  the  order.    This  assumes  joint  action. 
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The  question  of  the  defendant's  liability  becomes,  therefore, 
one  of  corporate  power.  "We  are  not  referred  to  any  provision 
of  the  charter  of  the  city  which  limits  the  power  to  make 
such  purchases  as  are  involved  in  the  plaintiff's  claim  or  any 
which  provides  that  such  contracts  shall  be  made  in  a  particu- 
lar manner. 

The  section  which  declares  it  unlawful  for  any  member  or 
members  of  the  common  council,  whether  a  committee  or 
otherwise,  to  make  any  disbursement  of  corporate  moneys 
or  incur  any  expense  in  behalf  of  the  city,  unless  previously 
ordered  by  the  common  council,  etc.,  was  a  limitation  upon 
the  action  of  committees  and  individual  aldermen.  It  did  not 
curtail  or  affect  the  power  of  the  common  council.  {Albany 
City  Nat  Bank  v.  City  of  Albany,  92  N.  Y.  363.) 

But  the  appellant's  claim  is  that  authority  given  to  the  com- 
mittee was  one  calling  for  the  exercise  of  judgment  and  discre- 
tion and  could  not  be  delegated. 

The  principle  of  law  is  well  established  that  public  powers 
or  trusts  devolved  by  the  charter  upon  the  common  council 
are  to  be  exercised  when  and  in  such  manner  as  it  shall  deter- 
mine and  cannot  be  delegated. 

In  other  words  the  governing  body  of  the  city  cannot  confer 
upon  one  of  its  committees  the  power  to  perform  acts  which 
relate  to  the  government  of  the  city.  But  that  principle  has 
no  application  to  this  case. 

The  leasing  or  furnishing  of  a  room  for  the  transaction  of 
the  city's  affairs  is  a  mere  business  act,  and  in  its  power  to 
perform  it  the  city  differs  in  no  respect  from  an  ordinary 
business  corporation  or  an  individual,  and  it  may  delegate  the 
power  to  perform  such  acts  to  agents  or  committees. 

.  The  power  given  to  the  committee  to  u  fit  up  the  rooms," 
conferred  authority  to  do  whatever  was  necessary  to  that  end. 

It  would  doubtless  tend  generally  to  an  economical  admin- 
istration of  affairs  if  the  articles  required  should  be  specifically 
enumerated  by  the  council  or  a  limit  put  to  the  expenditure 
to  be  made.  But  the  argument  that  such  general  authority 
may  lead  to  extravagance  and  a  waste  of  the  municipal  funds 


1891.]  Kbamkath  v.  City  of  Albany.  581 

Opinion  of  the  Court,  per  Brown,  J. 

has  no  foundation  in  this  particular  case,  as  the  committee 
appear  to  have  kept  well  within  the  necessities  of  the  occasion 
and  no  complaint  is  made  that  the  carpets  and  desks  sold  by 
the  plaintiff  were  not  proper  within  the  requirements  of  the 
resolution  and  fully  worth  the  prices  charged. 

It  would  hardly  be  practicable  for  all  or  a  majority  of  the 
members  of  a  common  council  to  attend  to  the  details  of  such 
purchases,  nor  can  it  be  said  to  be  unlawful  for  the  committee 
to  permit  one  or  two  of  its  members  to  make  selection  of  the 
particular  article  of  furniture  required.  And  when  the  work 
and  material  have  been  actually  ordered  by  the  common  council 
and  the  city  has  had  the  full  benefit  of  them  without  objec- 
tion from  any  of  its  officers,  very  slight  evidence  is  sufficient 
to  support  a  finding  that  any  irregularities  in  the  committee's 
action  have  been  waived  and  their  general  acts  ratified. 

Assuming  then  that  in  this  case  the  committee's  action  im 
permitting  one  of  their  number  to  order  and  select  the  goods 
sold  by  the  plaintiff  was  an  irregularity,  the  evidence  is  ample 
to  sustain  the  finding  of  the  court  that  the  acts  pursuant  t® 
which  the  plaintiff's  claim  was  contracted  were  ratified  and 
confirmed. 

But  upon  another  principle  of  law,  the  defendant  is  liable. 

That  corporations  may  be  bound  upon  implied  contract* 
made  by  its  agents  and  to  be  deduced  from  corporate  acts 
without  a  vote  of  the  governing  body  is  now  well  established. 

Within  the  practical  application  of  that  rule,  such  a  contract 
must  be  within  the  scope  of  the  corporate  powers  and  must 
not  be  one  which  the  charter  or  law  governing  the  corporation 
requires  should  be  made  in  a  particular  way  or  manner.  (Dil- 
lon on  Municipal  Corp.  §§  383,  384:,  and  cases  cited  in  note ;  2 
Kent's  Com.  291 ;  Bank  of  Columbia  v.  Patterson,  7  Cranch. 
299  ;  Peterson  v.  Mayor,  etc.,  17  N.  Y.  449  ;  Harlem  Gas 
Light  Co.  v.  Mayor,  etc.,  3  Eobt.  124;  affd.  33  N.  Y.  309; 
Nelson  v.  Mayor,  etc.,  63  N.  Y.  535  ;  McCloskey  v.  Mayor, 
etc.,  7  Hun,  472.) 

When  the  act  done  is  ultra  vires,  it  is  void  and  there  can  be 
no  ratification,  and  when  the  mode  of  contracting  is  limited 
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and  provided  for  by  statute,  an  implied  contract  cannot  be 
raised.  But  a  corporation,  like  an  individual,  is  liable  upon  a 
quantum  meruit  when  it  lias  enjoyed  the  benefit  of  the  work 
performed  or  goods  purchased,  when  no  statute  forbids  or 
limits  its  power  to  make  a  contract  therefor. 

None  of  the  cases  cited  by  the  appellant  hold  to  the  con« 
trary.  Brady  v.  Mayor \  etc.  (20  N.  Y.  312),  Donavan  v. 
Mayor,  etc.  (33  id.  291),  McDonald  v.  Mayor,  etc.  (68  id.  23), 
Parr  v.  Greenbush  (72  id.  463),  Smith  v.  City  of  Newburgh 
(77  id.  130),  Dickimon  v.  Ponyhlceepsie  (75  id.  65),  Lyddy  v. 
L.  I.  City  (104  id.  218),  were  all  cases  where  the  contracts 
sought  to  be  enforced  were  either  ultra  vires  or  were  executed 
in  express  violation  of  law. 

Here  the  power  to  make  a  contract  for  the  work  done 
existed,  and  the  city,  having  had  the  benefit  of  such  work,  is 
liable  for  its  value. 

The  fact  that  the  order  to  the  plaintiff  was  given  by  one  of 
the  committee,  or  even  by  the  janitor,  as  it  appears  to  have 
been  done  in  some  instances,  affords  no  defense  to  the  claim. 

If  the  council  had  ordered  the  committee  to  purchase  coal 
to  heat  the  public  buildings,  it  would  not  be  seriously 
claimed,  after  the  coal  had  been  delivered  and  burned,  that  the 
fact  that  the  committee  permitted  the  janitor  to  give  the  order 
to  the  merchant,  that  the  city  were  relieved  from  paying. 
Such  matters  do  not  belong  to  the  governmental  department 
of  the  city,  and  it  can  afford  no  defense  that  the  power  to  pur- 
chase was  delegated  to  an  inferior  agent. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  Vann,  J.,  in  result. 

Judgment  affirmed. 
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Joseph  E.  MoAllaster,  Respondent,  v.  Lilian  Bailey  et  al., 

Appellants. 

Money  in  the  hands  of  an  assignee  for  the  benefit  of  creditors,  the  avails 
of  the  property  assigned,  is  not  subject  to  levy  under  an  attachment 
issued  in  an  action  against  the  assignor,  and  a  sheriff  making  such  a  levy 
is  liable  for  conversion. 

Plaintiff,  as  assignee  for  the  benefit  of  creditors,  sold  and  converted  the 
assigned  property  into  money,  which  he  deposited  in  a  bank  in  his  own 
name.  The  defendant  B.,  as  sheriff,  undertook  to  levy  upon  such 
money,  under  an  attachment  in  an  action  against  the  assignors.  Defend- 
ant S.,  an  under-sheriff,  at  the  direction  of  the  sheriff,  called  upon  plain- 
tiff and  demanded  a  surrender  of  the  money  under  the  attachment. 
Plaintiff  thereupon  drew  the  money  from  the  bank,  placed  it  upon  a 
table  and  told  S.  that  was  the  money,  but  he  forbade  his  taking  it ;  8. 
took  it.  In  an  action  for  conversion  thereof,  defendants  claimed  that 
the  transaction  was  in  effect  a  voluntary  payment,  and  consequently  the 
money  could  not  be  recovered  back.    Held,  untenable. 

(Argued  June  24,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  entered  upon  an  order 
made  February  7,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Y.  P.  Abbott  for  appellants.  The  case  was  tried  in  the 
court  below  upon  the  theory  that  the  money  in  the  plaintiffs 
hands,  and  being  the  proceeds  of  the  sale  of  the  Stinson  & 
Rutherford  stock,  could  not  be  attached,  and  that  no  lien  was 
created  by  the  service  of  the  warrant  of  attachment.  {Law- 
rence v.  Bank  of  the  Republic,  35  K.  Y.  320 ;  Thurber  v. 
Blanch,  50  id.  80 ;  Castle  v.  Lewis,  78  id.  131 ;  Code  Civ. 
Pro.  §  651;  Mowatt  v.  Wright,  1  Wend,  356,  363,  364; 
Sprague  v.  Birdsall,  2  Cord.  419  ;  Windbeil  v.  Carroll,  16  Hun, 
101 ;  2T.  T.  <&  II.  li.  li.  Co.  v.  Harsh,  12  N.  Y.  308,  811; 
Boy  v.  Baucus,  43  Barb.  311.)  The  action  of  the  plaintiff  in 
producing  the  proceeds  of  the  sale  for  the  sheriff's  action  is  of 
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the  nature  of  a  voluntary  payment,  and  hence  this  action 
would  not  lie  to  recover  it.  (Quincy  v.  White,  3  K".  Y.  370 ; 
Peyser  v.  Mayor,  70  N.  Y.  497 ;  Wright  v.  Cabot,  89  N.  Y. 
571.)  The  verbal  protest  accompanying  the  delivery  did  not 
preserve  the  right  to  claim  trespass  or  conversion.  (Fleetwood 
v.  N.  T.  City,  2  Sand.  475,  480,  481 ;  Forrest  v.  Mayor,  13 
Abb.  Pr.  350-353 ;  Flower  v.  Lance,  59  N.  Y.  603,  610.) 
It  was  error  for  the  court  to  deny  the  request  of  the  defend- 
ants to  go  to  the  jury,  and  they  were  at  least  entitled  to  the 
verdict  of  the  jury  as  to  the  effect  of  the  words  and  deeds  of 
the  plaintiff.  (Wait  v.  A.  Ins.  Co.,  13  Hun,  371 ;  Kavanagh 
v.  Wilson,  70  N.  Y.  177 ;  Koehler  v.  Adler,  78  id.  289.) 

E.  H  uVeary  for  respondent  Plaintiff's  possession  of  the 
money  was  enough  to  sustain  the  action  as  against  these 
defendants.  (  Wheeler  v.  Lawson,  103  N.  Y.  40 ;  Stoicell  v. 
Otis,  71  id.  36 ;  Hendricks  v.  Decker,  35  Barb.  298.)  The 
plaintiff  as  owner  of  the  money  in  question,  which  he  obtained 
on  a  sale  of  the  property  assigned  to  him  by  Stinson  &  Ruth- 
erford, was  entitled  to  recover  against  defendants  on  their 
levying  on  and  taking  the  same  from  his  possession.  (Hoag- 
land  v.  Trask,  48  N.  Y.  686.)  The  act  of  the  sheriff  in  levy- 
ing on  the  money  in  question  and  of  his  under-sheriff  in  tak- 
ing it  away  wras  a  conversion  of  the  same.  (  Waterbury  v. 
Westervelt,  9  K  Y.  598 ;  Reynolds  v.  Shuler,  5  Cow.  323 ; 
HassfeUlt  v.  Dill,  26  Alb.  L.  J.  315 ;  Waid  v.  Gaylord,  1 
Hun,  607 ;  Knapp  v.  Smith,  27  JST.  Y.  277  ;  Connah  v.  Hale, 
23  Wend.  462 ;  Phillips  v.  Hall,  8  id.  610.)  The  sheriff  had 
no  right  to  levy  on  or  take  the  money  in  question,  it  being 
money  which  plaintiff  obtained  on  a  sale  by  him  of  the  prop- 
erty assigned  to  him  by  Stinson  &  Rutherford.  (Lawrence  v. 
Bank  of  the  Republic,  35  N.  Y.  320;  Lajining  v.  Streeter% 
57  Barb.  33 ;  In  re  True,  4  Abb.  [N.  C]  90.)  A  clear  case 
of  conversion  was  established  against  both  defendants. 
(Thurber  v.  Black,  50  N.  Y.  80;  Anthony  v.  Woods,  96  id. 
180.)  The  defendants  were  not  entitled  to  have  the  case  sub- 
mitted to  the  jury,  as  there  was  no  disputed  question  of  fact. 
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(Bwiffht  v.  G.  L.  Ins.  Co.,  103  N.  Y.  341 ;  Mack  v.  R.  G. 
Ins.  Co.,  106  id.  560 ;  Campbell  v.  Burch,  60  id.  214 ;  Grady 
v.  Cook,  2  Abb.  [N.  C]  53;  72  N.  Y.  612;  P*>p&  v.  6Yw£, 
8  id.  67;  Appleby  v.  //.  i^.  7/w?.  Cb.,  54  id.  253;  Nouendorf 
v.  W.  M.  Z.  Ins.  Co.,  69  id.  389 ;  Bay  v.  Town  of  New  Lots, 
107  id.  148 ;  Wright  v.  DeUfield,  25  id.  266 ;  Sanborn  v. 
Zgf«rfo,  58  id.  179;  Crawford  v.  F^son,  4  Barb.  504.) 
The  judgment  should  be  affirmed  and  ten  per  cent  upon  the 
judgment  should  be  allowed  to  plaintiff.  (Code  Civ.  Pro. 
§  3251 ;  Jackson  v.  City  of  Rochester,  26  K  E.  Kep.  326.) 

Haight,  J.  This  action  was  brought  for  the  wrongful  tak- 
ing and  conversion  of  $7,197.64. 

The  defense  was  that  the  defendants,  as  sheriff  and  under- 
sheriff,  levied  on  the  same  under  an  attachment  issued  in  an 
action  in  which  the  White  Sewing  Machine  Company  was 
plaintiff,  and  Sylvanus  B.  Stinson  and  James  J.  Rutherford 
were  defendants. 

It  appears  that  Stinson  and  Rutherford  had  made  an  assign- 
ment for  the  benefit  of  creditors  to  the  plaintiff ;  that  the 
plaintiff,  as  such  assignee,  had  sold  and  converted  the  property 
into  money  which  he  had  deposited  in  his  own  name  in  the 
Bank  of  Gouverneur.  Thereupon  the  defendant  Bailey  under- 
took to  levy  upon  such  money,  and  for  that  purpose  served 
upon  the  plaintiff  a  copy  of  the  attachment,  and  at  the  same 
time  delivered  to  him  a  written  notice  annexed  to  the  effect 
that  he  attached  all  the  money  and  other  proceeds  which  had 
come  to  the  hands  of  the  plaintiff  by  reason  of  the  sale  of  the 
stock  of  goods  formerly  in  the  possession  of  Stinson  and 
Rutherford,  and  required  him  to  deliver  over  such  money, 
certificates  of  deposit  and  bank-books,  etc.  The  plaintiff  then 
caused  to  be  served  upon  defendants  a  certificate  as  to  the 
amount  of  money  that  had  come  to  his  hands  from  the  sale  of 
the  goods  before  mentioned ;  that  the  same  was  on  deposit  in 
the  Bank  of  Gouverneur,  and  that  he  objected  to  the  defend- 
ants attaching  the  same,  and  demanded  the  immediate  sur- 
render of  the  money  and  bank-books  so  attached.  Thereupon 
Sickels — Vol.  LXXX1I.        74 
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the  defendant  Smith,  at  the  instance  of  the  defendant  Bailey, 
called  npon  the  plaintiff  and  again  demanded  the  surrender  of 
the  money  under  the  attachment.  After  which  the  plaintiff 
drew  the  money  from  the  bank,  placed  it  upon  a  table,  and 
then  told  the  defendant  that  that  was  the  money,  but  that  he 
forbade  his  taking  it.  The  money  was  thereupon  taken  by 
the  defendants,  and  this  action  was  brought. 

Upon  the  argument  of  this  appeal  the  counsel  for  the 
respective  parties  conceded  that  the  sheriff  could  not  properly 
levy  his  attachment  upon  the  money  which  the  plaintiff  had 
realized  from  a  sale  of  the  assigned  property.  (Thurber  v. 
Blanch,  50  K  Y.  80 ;  Castle  v.  Lewis,  78  id.  131-136 ; 
Anthony  v.  Wood,  96  id.  180.) 

It  was  claimed,  however,  that  the  transaction  was  in  effect 
a  voluntary  payment  of  the  money  to  the  defendants,  and  that, 
-consequently,  it  could  not  be  recovered  back  by  the  plaintiff. 
Numerous  authorities  are  cited  in  support  of  this  contention. 
They  are  to  the  effect  that  moneys  paid  under  a  mistake  of 
the  law,  but  with  a  full  knowledge  of  the  facts,  cannot  be 
recovered  back.  We  cannot  see  that  the  principle  established 
in  those  cases  has  any  application  or  bearing  upon  that  under 
consideration.  The  defendants,  as  sheriffs,  had  an  attachment 
which  they  pretended  to  levy  upon  the  money  in  question. 
The  plaintiff  claimed  the  right  to  hold  the  same  as  assignee 
for  the  benefit  of  creditors,  and  objected  to  their  levying  upon 
the  same.  The  defendants  still  asserted  their  right  to  the  pos- 
session of  the  fund,  and  demanded  its  surrender.  It  was 
under  these  circumstances  that  the  plaintiff  went  to  the  bank, 
drew  the  money  and  laid  it  upon  the  table.  He  did  not  hand 
it  over  or  pay  it  to  the  sheriff ;  on  the  contrary  he  forbade 
him  to  take  it. 

It  seems  to  us  clear  that  the  taking  by  the  defendants  under 
these  circumstances  constituted  a  conversion,  and  that  it  was 
in  no  sense  a  voluntary  payment  on  the  part  of  the  plaintiff. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Fannie  Fruhauf,  Eespondent,  v.  Henky  M.  Bekdhetm, 

Appellant. 

A  deed  is  not  essential  to  transfer  the  purchaser's  interest  in  a  contract  for 
the  sale  of  land;  it  will  pass  by  assignment. 

A  husband  may  make  a  valid  gift  of  such  an  interest  to  his  wife  and  trans- 
fer to  her  a  legal  title  thereto  by  a  written  assignment  thereof. 

A  contract  for  the  sale  of  land  entered  into  by  defendant  with  plaintiff's 
assignor,  who  was  her  husband,  provided  that  the  property  should  be 
conveyed  subject  to  "  existing  tenancies,"  and  subject  to  a  lease  to  one 
T.,  "expiring  May  1,  1889."  In  an  action  to  recover  back  the  amount 
paid  and  damages  sustained  through  a  breach  of  contract,  it  appeared 
that  T.  was  in  possession  of  a  part  of  the  premises  under  a  written  lease, 
for  a  term  which  expired  May  1,  1889.  The  lease,  however,  contained  a 
covenant  for  renewal  for  an  additional  term  of  two  years.  A  deed  of  the 
premises  was  tendered,  which  plaintiff  refused  to  accept  on  the  ground 
■of  defect  in  the  title.  A  verdict  was  directed  for  plaintiff.  Held,  no 
•error;  that  the  covenant  of  renewal  in  the  lease  to  T.  was  one  which  ran 
with  the  land  and  so  was  enforceable  against  the  grantee  of  the  lessor, 
And  constituted  an  incumbrance  which  justified  the  purchaser  in  refusing 
to  take  the  title  under  the  contract;  that  the  word  "  existing  tenancies" 
could  not  be  construed  as  covering  the  lease  in  question  in  the  face  of  the 
specification  that  such  lease  expired  May  1, 1889,  but  should  be  considered 
as  applicable  to  other  tenancies. 

(Argued  June  24,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1 889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  to  recover  $1,000  paid  by  Jacob  L.  Fruhauf 
to  the  defendant  upon  a  contract  between  them  whereby  the 
-defendant  agreed  to  convey  to  said  Fruhauf  by  warranty  deed 
certain  real  estate  on  Eighth  avenue  in  the  city  of  New  York, 
and  also  to  recover  damages  for  the  breach  of  said  contract. 

The  deed  was  to  have  been  delivered  on  August  3,  1886, 
and  on  August  fourth  Fruhauf,  by  an  instrument  in  writing, 
sold  and  assigned  said  contract  to  the  plaintiff,  who  was  his 
-wife.     The  time  for  the  execution  of  the  contract  was  extended 
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to  August  thirteenth,  and  on  that  day  defendant  failed  to 
appear  and  performance  upon  his  part  was  refused.  Subse- 
quently, on  August  seventeenth,  defendant  tendered  a  deed, 
but  it  was  not  accepted  owing  to  alleged  defects  in  the  title. 

By  the  agreement  the  property  was  to  be  conveyed  subject 
to  "  existing  tenancies,  and  subject  to  a  lease  to  Claus  Tibken, 
expiring  May  1,  1889." 

It  appeared  upon  the  trial  that  Tibken  was  in  possession  of 
a  part  of  the  premises  under  a  written  lease  dated  April  27, 
1886,  which  lease  contained  a  covenant  for  renewal  for  an 
additional  term  of  two  years. 

It  was  admitted  on  the  trial  that  Jacob  L.  Fruhauf  paid  defend* 
ant  $1,000  under  the  terms  of  the  contract  at  the  time  of  its 
execution  ;  that  the  lease  to  Claus  Tibken  was  still  in  force, 
unchanged  in  any  respect,  and  that  the  reasonable  expense  of 
searching  the  title  to  the  premises  in  question  was  $250,  and 
that  plaintiff  had  agreed  to  pay  that  amount. 

The  court  directed  a  verdict  for  the  plaintiff  for  $1,250  and 
interest,  amounting  in  all  to  $1,343.75. 

Julius  J.  Frank  for  appellant.  The  paper-writing,  pur- 
porting to  be  an  assignment  by  Jacob  L.  Fruhauf  to  plaintiff, 
was  ineffectual  and  conferred  no  rights  on  plaintiff.  {Thom- 
son v.  Smith,  63  X.  Y.  303  ;  Hathaway  v.  Payne,  34  id.  103  ; 
Laws  of  1848,  chap.  200,  §  3;  Laws  of  1849,  chap.  375; 
White  v.  Wager,  25  X.  Y.  328 ;  Winans  v.  Peebles,  32  id. 
423;  Bertie*  v.  Xunan,  92  id.  152,  157;  Bean  v.  M.  E.  R. 
Co.,  119  id.  540,  545  ;  Johnson  v.  Rogers,  35  -Hun,  269,  271 ; 
Ilawley  v.  James,  5  Paige  Cli.  453 ;  Code  Civ.  Pro.  §§  2793, 
2794.)  Assuming  the  validity  of  the  assignment  to  plaintiff, 
the  privilege  of  renewal  in  the  Tibken  lease  did  not  warrant 
the  rejection  of  defendant's  title.  (Clift  v.  White,  12  N.  Y. 
527 ;  Ilosford  v.  Ballard,  39  id.  151 ;  Mitchell  v.  Reed,  61 
id.  135 ;  Phyfe  v.  Wardell,  5  Paige,  268 ;  1  Washb.  on  Keal 
Prop.  291 ;  Gerard  on  Tit.  169 ;  Williamson  v.  Brown,  15 
K  Y.  354,  362 ;  Kingston  Bank  v.  Eltinge,  40  id.  391,  396  ; 
Page  v.  McDonnell,  55  id.  299;  Taylor  v.  Stibbert,  2  Ves. 
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437 ;  Daniels  v.  Dawison,  16  id.  250 ;  James  v.  Lichfield,  L. 
R.  [9  Eq.]  51 ;  Phillips  v.  Miller,  L.  R.  [9  C.  P.]  196.)  If 
plaintiff  became  possessed  of  the  rights  of  Jacob  L.  Fruhauf 
under  the  contract  she  did  not  show  full  performance  or  offer 
thereof,  or  put  defendant  in  default.  {Ilubbell  v.  Yon 
Schoening,  49  N.  Y.  331.)  The  fact  that  defendant  was  not 
present  and  did  not  make  tender  of  deed  on  August  thirteenth 
cannot  be  urged  as  a  default  in  view  of  his  subsequent  tender 
on  August  seventeenth  before  action  commenced.  {Ilubbell 
v.  Von  Schoening,  49  N.  Y.  330 ;  Code  Civ.  Pro.  §  507 ; 
Dobson  v.  Pearce,  12  N".  Y.  164,  165 ;  Hicks  v.  Sheppard,  4 
Lans.  337 ;  Cramer  v.  Benton,  Id.  293,  294 ;  South-wick  v.  F. 
N.  Bank,  84  N.  Y.  420  ;  Day  v.  Town  of  New  Lots,  107  id. 
148 ;  Bomeyn  v.  Sickles,  108  id.  650.)  There  was  error  in  the 
rejection  of  testimony  offered  by  defendant  in  view  of  his 
equitable  defense  of  tender  on  August  seventeenth.  {Johnson 
v.  Oppenheim,  55  N.  Y.  291.) 

Lewis  Sanders  for  respondent  A  husband  may  give  or 
convey  to  his  wife,  for  love  and  affection,  or  for  cash  or  other- 
wise, personal  or  real  property,  which  will  be  good  as  against 
him  and  all  the  world,  except  such  gift  or  conveyance  be  in 
fraud  of  existing  creditors  of  the  husband.  The  defendant, 
being  debtor,  has  no  right  to  inquire  into  the  transfer  from 
Jacob  L.  Fruhauf  to  the  plaintiff,  his  wife.  {Kelly  v.  Campbell, 
2  Abb.  Ct.  A  pp.  Dec.  494;  Hunt  v.  Johnson,  44  N.  Y.  27.) 
The  assignment  of  the  contract,  so  far  as  the  suit  is  concerned, 
related  to  damages  for  a  breach  of  contract  only,  and  not  a 
conveyance  of  land,  and  does  not  raise  the  question  sought  to 
be  argued.  Such  assignment  was  valid.  {Seymour  v.  Fellows, 
77  N.  Y.  178.) 

Brown,  J.  The  covenant  of  renewal  contained  in  Tibken's 
lease  was  one  which  ran  with  the  land  and  was  enforceable 
against  the  grantee  of  the  lessor  and  constituted  an  encum- 
brance which  justified  the  purchaser  in  refusing  to  take  the 
title  under  the  contract. 
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The  argument  that  the  term  "  existing  tenancies  "  covered 
the  Tibken  lease  cannot  prevail  in  the  face  of  the  particular 
specification  in  the  contract  of  that  lease  as  expiring  on  May 
1,  1889. 

The  case  does  not  disclose  what  was  intended  to  be  covered 
by  the  expression  "  existing  tenancies,"  but  inasmuch  as  Tib- 
ken  was  the  lessee  of  the  store  floor  of  the  building  only,  it 
is  sufficiently  apparent  that  "  existing  tenancies  "  must  have 
had  reference  to  the  occupants  of  the  other  portions  of  the 
building. 

Such  tenancies  the  purchaser  agreed  to  accept,  whatever 
their  terms,  but  as  to  Tibken's  lease,  there  was  a  definite  agree- 
ment th  t  it  expired  May  1,  1889,  and  the  purchaser  was  not 
obligated  to  take  the  property  subject  to  a  lease  that  might  con- 
tinue  two  years  longer.  By  reason  of  the  existence  of  the 
covenant  to  renew  contained  in  that  lease  the  vendor  wa? 
unable  to  perform  his  contract  according  to  its  terms. 

The  objection  that  the  assignment  from  Jacob  Fruhauf  to- 
the  plaintiff  was  void,  was  properly  overruled. 

Although  a  husband  could  not  at  common  law  contract  with 
his  wife,  he  could  make  her  a  valid  gift  of  a  chattel  or  of  a 
chose  in  action.  In  equity  the  property  given  was  treated  as- 
the  wife's  separate  estate  and  the  courts  would  protect  her  in 
its  enjoyment  even  against  her  husband,  and  her  title  for  the 
purpose  of  protecting  her  possession,  was  regarded  as  clothed 
with  the  incidents  of  a  legal  estate. 

But,  if  as  to  gifts  made  before  the  enactment  of  the  statutes 
of  1860  and  1862,  her  title  was  equitable  only,  under  those 
statutes  it  ripened  into  a  legal  estate  and  vested  the  property 
in  her.  Separate  ownership  of  property  by  the  wife  is 
now  possible  and  she  may  take  the  legal  title  to  personal  prop- 
erty by  a  gift  from  her  husband.  (1  Parsons  on  Contracts, 
345  ;  2  Kent's  Com.  163  ;  Savage  v.  (TNeil,  44  N.  Y.  301 ; 
Rawson  v.  Penn.  It.  It.  Co.,  48  id.  212 ;  Seymour  v.  Fellows, 
77  id.  178  ;  Armitage  v.  Mace,  96  id.  538 ;  Whiton  v.  Snyder, 
88  id.  299.) 

It  is  true  that  undar  a  contract  for  the  purchase  of  land,  the 
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vendee's  interest  for  many  purposes  is  regarded  as  real  estate, 
but  the  interest  is  an  equitable  one  solely.  The  legal  title 
remains  in  the  vendor. 

A  deed  is  not  essential  to  transfer  the  purchaser's  interest 
in  the  contract.  It  will  pass  by  assignment,  and  we  see  no 
objection  to  the  gift  of  such  an  interest  by  a  husband  to  his 
wife. 

Upon  the  delivery  of  the  contract  and  a  proper  assignment 
thereof,  the  rights  existing  in  the  purchaser  thereunder  passed 
to  her. 

No  other  exceptions  require  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  New  York  Central  and  Hudson  Riveb  Railroad  Com- 
pany et  al.,  Respondents,  v.  The  Gity  of  Rochester,. 
Impleaded,  etc.,  Appellant. 

A  municipality  may  not  empty  its  sewers  upon  private  property,  without 
acquiring  the  right  so  to  do. 

A  parol  license  that  the  sewage  from  a  particular  district  may  be  discharged 
upon  private  property  does  not  authorize  the  discharge  thereon  of  the 
sewage  from  a  much  larger  territory. 

When  a  municipal  corporation  discharges  or  threatens  to  discharge  sewage 
from  the  outlet  of  a  permanent  sewer  directly  upon  private  lands  with- 
out having  acquired  the  right  so  to  do,  the  owner  is  entitled  to  the  judg- 
ment of  a  court  of  equity  restraining  the  injury,  committed  or  threat- 
ened; he  isnot  confined  to  a  recovery  of  his  damages  in  actions  of 
trespass. 

Upon  trial  of  an  action  to  restrain  defendant,  a  municipal  corporation, 
from  discharging  sewage  upon  lands  of  a  railroad  company,  it  was 
assumed  in  the  questions  to  and  answers  of  the  witnesses  that  the  lands 
so  occupied  were  owned  by  the  company,  and  in  the  resolutions  of 
defendant's  common  council  relating  to  the  matter,  said  lands  were 
referred  to  as  belonging  to  said  company.  The  question  of  title  was 
not  raised  on  the  trial,  and  no  motion  was  made  to  dismiss  the  complaint 
on  the  ground  that  the  company  had  failed  to  establish  title,  and  no 
requests  to  find  such  fact  were  made..   The  court  found-  that  the:  oom- 
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pany  owned  the  land,  and  defendant  excepted.  Held,  that  defendant 
could  not  raise  the  objection  on  appeal  that  plaintiff  failed  to  estab- 
lish a  title,  except  such  as  is  presumed  from  possession. 

(Argued  June  24,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1888,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

John  Van  Vborhis  for  appellant.  The  complaint  states  no 
cause  of  action  and  the  evidence  proves  none  in  favor  of  the 
plaintiffs  other  than  the  corporation.  (Morgan  v.  City  of 
Binghamton,  102  N.  Y.  500 ;  2  Dillon  on  Mun.  Corp.  §§731, 
735 ;  Gray  v.  City  of  Brooklyn,  7  Hun,  632  ;  Ely  v.  City 
of  Rochester,  26  Barb.  133.)  The  New  York  Central  and 
Hudson  River  Railroad  cannot  maintain  this  action.  (Morgan 
v.  City  of  Binghamton,  102  K  Y.  500.)  The  city  had  a  right 
to  acquire  these  lands,  on  which  this  ditch  was,  for  the  pur- 
poses of  an  outlet  for  its  sewer.  It  could  acquire  them  by 
condemnation  or  by  purchase.  It  could  acquire  them  in  no 
other  way.  (Laws  of  1871,  chap.  476.)  The  authority  which 
the  city  attempted  to  exercise  is  of  a  public  nature  and  for  the 
interest,  necessities  and  convenience  of  the  public,  and  cannot 
be  interfered  with  by  injunction.  (Ely  v.  City  of  Rochester, 
26  Barb.  133;  Gray  v.  City  of  Brooklyn,  7  Hun,  632; 
Kelsey  v.  King,  3.2  Barb.  410 ;  Swett  v.  City  of  Troy,  62  id. 
630 ;  Morgan  v.  City  of  Binghamton,  102  N.  Y.  500.)  The 
threatened  injury  is  not  irreparable  and  can  be  compensated 
for  in  damages.  An  injunction  will  not  be  granted  in  such  a 
case.  It  is  at  most  a  mere  trespass.  (Murray  v.  Knapp,  62 
Barb.  566 ;  Blooming  v.  Sherman,  19  Wkly.  Dig.  30.) 

Edward  Harris  for  respondents.  The  city  has  no  right  to 
throw  the  sewage  now  passing  through  the  Upton  Park  outlet 
sewer  into  the  railroad  company's  ditch  and  the  company  was 
entitled  to  its  injunction.     (Angel  on  Water-courses,  §  108; 
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Gould  on  "Water,  §  271 ;  Noonan  v.  City  of  Albany,  79  N. 
Y.  470 ;  Byrnes  v.  City  of  Cohoes,  67  id.  204 ;  Beach  v.  City 
of  Elmira,  22  Hun,  158.)  The  railroad  company  has  the 
right  to  revoke  its  license  at  any  time  and  has  done  so.  (  Wise- 
man  v.  Lucksinger,  84  N.  Y.  31.) 

Follett,  Ch.  J.  Prior  to  1875,  the  city  of  Rochester  con- 
structed a  sewer,  extending  from  East  avenue  northerly 
through  a  street  known  as  Upton  park,  which  received  the 
contents  of  several  sewers  lying  westerly  of  and  emptying  into 
it.  In  1875,  the  city  constructed  another  sewer,  beginning  at 
a  point  in  East  avenue  forty  feet  east  of  the  west  line  of  land 
then  owned  by  Henry  E.  Hooker,  extending  easterly  in  said 
avenue  about  one-half  mile  to  Culver  street ;  thence  northerly 
in  that  street  about  fifteen  hundred  feet  to  the  land  of  the 
New  York  Central  and  Hudson  River  Railroad  Company 
where  it  discharged  into  an  open  ditch  maintained  by  the  rail- 
road, which  ditch  passed  by  a  culvert  under  and  to  the  north 
of  the  railroad  tracks ;  thence  easterly  along  the  north  side  of 
the  tracks  about  eighty  rods  to  Thomas  creek,  where  it  dis- 
charged. The  expense  of  constructing  this  sewer,  known  as 
East  avenue  sewer,  was  paid  by  taxes  collected  from  the  prop- 
erty directly  benefited  by  it.  No  right  was  acquired  by  the 
city  to  discharge  the  contents  of  East  avenue  sewer  into  the 
ditch  on  the  lands  of  the  railroad,  but  the  railroad  permitted 
it  to  be  done.  In  1880,  the  city  began  to  construct  a  sewer 
for  the  purpose  of  uniting  the  two  sewers  mentioned,  so  as  to 
cause  the  sewage  which  had  theretofore  been  discharged  north- 
erly through  ITpton  park  sewer,  to  flow  through  East  avenue 
sewer  and  be  discharged  into  the  ditch  of  the  railroad. 

This  action  was  begun  by  the  railroad,  and  several  persons 
whose  buildings  were  drained  into  East  avenue  sewer,  to 
restrain  the  city  from  making  the  connection,  and  thereby 
greatly  increasing  the  quantity  of  sewage  flowing  in  this  sewer 
and  ultimately  upon  the  lands  of  the  railroad. 

The  court  found  that  there  was  no  natural  right  of  drainage 
from  this  part  of  the  city  through  the  railroad  ditch ;  that  no 
Sickels  —Vol.  LXXXII.        75 
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right  had  been  acquired  to  discharge  this  additional  sewage 
upon  the  lands  of  the  railroad,  and  that  when  this  action  was 
begun,  the  railroad  had  revoked  the  license  by  which  it  had 
permitted  the  contents  of  East  avenue  sewer,  as  originally  con- 
structed, to  be  discharged  upon  its  land.  It  is  plain  that  a  city 
cannot  empty  its  sewers  upon  private  property  without  acquir- 
ing the  right  so  to  do  (Noonan  v.  City  of Albany \  79  Is.  Y. 
470),  and  it  is  equally  plain  that  a  parol  license  that  the  sew- 
age from  a  particular  district  may  be  discharged  upon  private 
property,  does  not  authorize  the  discharge  of  the  sewage  from 
a  much  larger  territory  upon  the  property.  ( Wheelock  v. 
Noonan,  108  K  Y.  179.)  The  trial  court  so  held,  and 
restrained,  in  behalf  of  the  railroad,  but  not  in  behalf  of  the 
individual  plaintiffs,  the  city  from  connecting  Upton  park 
sewer  with  East  avenue  sewer,  and  turning  the  sewage  from 
the  former  into  the  latter.  A  judgment  was  entered  upon  this 
decision,  which  was  affirmed  at  General  Term. 

When  a  municipal  corporation  discharges,  or  threatens  to 
discharge,  sewage  directly  upon  private  lands  from  the  outlet 
of  a  permanent  sewer  without  having  acquired  the  right,  the 
owner  is  entitled  to  restrain  the  injury  committed,  or  threat- 
ened, by  the  judgment  of  a  court  of  eqr.ity,  and  is  not  con- 
fined to  a  recovery  of  his  damages  in  actions  of  trespass. 
(Beach  v.  City  of  Elmira,  22  Hun,  158;  Chapman  v.  City 
of  Rochester,  110  N.  Y.  273 ;  Stoddard  v.  Village  of  Sara- 
toga,  127  id.  261;  Campbell  v.  Seaman,  63  N.  Y.  568; 
Murdoch  v.  Prospect  P.  &  C.  I.  R.  Co,,  73  id.  579 ;  Pough- 
keepsie  Gas  Co.  v.  Citizens'  Gas  Co.,  89  id.  493 ;  Wheelock  v. 
Noonan,  108  id.  179 ;  Snell's  Eq.  [9th  ed.]  687,  689 ;  2 
Story's  Eq.  Juris.  §  928.) 

The  defendant  excepted  to  the  finding  that  the  railroad  com- 
pany owned  the  land  occupied  by  it,  and  upon  which  the  ditch 
was  constructed,  and  insists  that  there  is  no  evidence  to  sustain 
the  finding.  On  the  trial  it  was  assumed,  in  the  questions  put 
to,  and  in  the  answers  given  by  the  witnesses,  that  the  lands 
occupied  by  the  railroad  were  owned  by  it,  and  in  the  resolu- 
tions of  the  defendant's  common  council  relating  to  this  sewer, 
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the  lands  are  referred  to  as  belonging  to  the  railroad.  The 
question  of  title  was  not  raised  on  the  trial,  nor  was  a  motion 
to  dismiss  the  complaint  made  on  the  ground  that  the  railroad 
company  had  failed  to  establish  title  to  the  land  upon  which 
the  sewage  was  emptied.  The  defendant  preferred  no  requests 
to  find  facts,  and  the  objection  that  the  defendant  did  not 
establish  a  paper  title,  or  any  except  such  as  is  presumed  from 
possession,  cannot,  under  such  circumstances,  be  successfully 
raised  on  appeal. 

It  is  urged  that  the  decision  of  the  court  and  the  judgment 
following  it,  which  restrains  the  city  from  making  any  connec- 
tion between  Upton  park  sewer  and  East  avenue  sewer,  and 
turning  the  sewage  from  the  former  into  the  latter,  is  too 
broad.  It  is  said  that  the  effect  of  this  provision  is  to  prevent 
the  city  from  constructing  such  sewers  and  making  such  con- 
nections between  them  as  may  be  found  necessary.  The  whole 
purpose  of  the  action  was  to  restrain  the  city  from  discharging 
more  sewage  upon  the  lands  of  the  railroad  than  it  had  con- 
sented to  receive.  To  such  a  judgment  the  plaintiff  estab- 
lished a  right,  and  beyond  that  we  do  not  think  the  Supreme 
Court  intended  to  go.  Nevertheless,  the  judgment,  by  its 
terms,  goes  further.  It  may  well  be  that  some  place  other 
than  the  lands  of  the  railroad  will  be  found  for  receiving  the 
contents  of  these  sewers,  in  which  event  the  city  should  be 
free  to  make  such  connections  as  may  be  found  expedient. 

The  judgment  should  be  modified  by  inserting  before  the 
final  clause  the  following :  "  The  provision  in  this  judgment 
restraining  the  city  of  Rochester  from  connecting  the  Upton 
park  sewer  and  East  avenue  sewer,  and  from  turning  the  sew- 
age from  the  former  into  the  latter,  shall  not  continue  in  force 
after  the  city  shall  provide  a  place  for  its  discharge  other  than 
on  the  lands  of  the  railroad  company." 

As  modified,  the  judgment  should  be  affirmed,  without  costs 
to  either  party. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  accordingly. 
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Hugh  Flynn,  Respondent,  v.  J.  Monroe  Taylor,  Appellant 

It  teems  tbe  owner  of  land  abutting  upon  a  public  street  may,  owing  to 
the  necessities  of  the  case,  encroach  on  the  primary  right  of  the  public 
to  a  limited  extent  and  for  a  temporary  purpose. 

The  obstruction,  however,  must  be  reasonably  necessary  for  the  transac- 
tion of  business,  and  must  not  unreasonably  interfere  with  the  rights  of 
the  public. 

Such  an  owner  may  not  lawfully  supply  the  defects  in  his  premises  by 
virtually  monopolizing  the  sidewalk  in  front  thereof. 

Any  unnecessary  or  unreasonable  use  of  a  sidewalk  or  street  to  the  serious 
inconvenience  of  the  public  is  a  nuisance  per  se. 

It  seems  a  remedy  for  the  wrong  against  the  public  may  be  found  in  the 
indictment  of  the  offender  (Penal  Code,  §  385);  or  in  a  suit  by  the  proper 
officer  in  behalf  of  the  people  to  compel  him  to  abate  the  nuisance. 

An  individual  who  sustains  a  special  and  peculiar  loss  in  consequence  of 
such  a  nuisance  may  maintain  an  action  in  equity  for  damages  and  an 
injunction. 

The  right  to  maintain  such  an  action  does  not  depend  on  the  amount  of 
the  special  damages,  provided  the  plaintiff  suffered  some  material  injury 
peculiar  to  himself. 

In  a  populous  city  whatever  turns  the  tide  of  travel  from  the  sidewalk 
directly  in  front  of  a  retail  store  to  the  opposite  side  of  the  street  is  pre- 
sumed to  cause  special  damage  to  the  proprietor  of  the  store. 

Whether  a  particular  use  of  a  street  is  an  unreasonable  use  or  not  is  a 
question  of  fact  depending  on  all  the  circumstances  of  the  case. 

While  the  general  welfare  may  be  promoted  by  a  business  carried  on  by  a 
manufacturer  whose  factory  is  located  on  a  public  street  in  a  city,  and 
it  should  not  be  interfered  with  for  light  or  trivial  causes,  still  the  right 
of  the  public  to  the  use  of  the  sidewalk  in  front  of  his  premises  is  para- 
mount, and  he  must  so  arrange  his  business  as  not  unreasonably  to  inter- 
fere with  such  use. 

Reported  below,  53  Hun,  167. 

(Submitted  June  25,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  June  28, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

This  was  an  action  to  recover  damages  for  creating  a  nuis- 
ance, and  to  restrain  its  further  continuance. 
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Sackett  street  is  a  public  street  in  the  city  of  Brooklyn, 
sixty  feet  in  width,  and  used  by  several  thousands  of  pedestri- 
ans every  day.  During  and  prior  to  the  year  1887  the  defend- 
ant owned  a  parcel  of  land  with  a  frontage  of  about  140  feet 
on  the  south  side  of  said  street,  on  which  there  was  a  large 
building  covering  the  whole  lot,  where  he  carried  on  the  busi- 
ness of  manufacturing  saleratus  and  other  articles  of  domestic 
consumption.  At  the  same  time  the  plaintiff  owned  certain 
premises  on  the  same  side  of  said  street  about  eighty  feet 
farther  west,  but  in  the  same  block,  where  he  kept  a  retail 
liquor  store.  Several  years  prior  to  the  commencement  of 
this  action  the  defendant,  with  the  consent  of  the  city  authori- 
ties, erected  on  the  sidewalk  in  front  of  said  factory  a  platform 
ninety  feet  long,  two  feet  ten  inches  high  and  four  feet  eight 
inches  wide.  Said  platform  projects  its  entire  width  across 
the  sidewalk,  and  is  used  by  the  defendant  for  loading  and 
unloading  trucks,  which,  for  that  purpose,  stand  several  hours 
each  day  upon  that  part  of  the  sidewalk  that  is  not  covered  by 
the  platform.  The  sidewalk  and  street,  together  with  the  bridge 
over  the  gutter  between,  are  well  paved  and  on  the  same  level, 
and  there  is  usually  no  difficulty  in  walking  around  the  obstruc- 
tions on  the  sidewalk  by  going  out  into  the  street.  While  the 
trucks  are  standing  across  the  sidewalk  backed  up  to  the  plat- 
form for  the  purpose  of  receiving  or  discharging  a  load  the 
horses  are  generally  turned  around  parallel  with  the  building 
to  enable  pedestrians  to  pass  *  around  over  the  carriage- 
way through  the  street.  There  are  two  railway  tracks  in  the 
street,  and  the  nearest  rail  is  about  eight  feet  from  said 
sidewalk.  The  defendant  also  has  platform  scales  on  the 
sidewalk  at  one  end  of  his  factory  that  he  uses  for  weighing 
coal  in  such  a  manner  that  x>he  scales,  coal-carts  and  horses 
attached  sometimes  occupy  the  entire  width  of  the  sidewalk. 
The  platform  of  the  scales  is  on  the  same  level  as  the  pave- 
ment and  forms  a  part  thereof,  and  when  not^n  use,  presents 
no  obstacles  to  passers-by.  Sackett  street  is  a  thoroughfare  to 
the  Hamilton  avenue  ferry  and  is  used  mainly  for  business 
purposes  in  the  neighborhood  in  question.     The  defendant  has 
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no  access  to  bis  factory,  except  from  said  street  and  across  said 
sidewalk.  The  platform  is  a  permanent  construction,  and  the 
other  obstructions  named  occupy  the  sidewalk  on  the  average 
about  three  and  one-half  hours  each  day.  When  the  horses 
and  trucks  are  on  the  sidewalk,  pedestrians  are  compelled 
either  to  climb  over  the  platform,  or  walk  around  through  the 
street.  Owing  to  said  obstructions,  travel  was  to  a  certain 
extent  diverted  from  the  sidewalk  in  front  of  plaintiff's  prem- 
ises to  the  opposite  side  of  the  street,  where  there  was  a  good 
walk,  free  from  obstacles.  The  trial  court  found  that  the 
passage  of  the  public  along  said  sidewalk  was  thus  unneces- 
sarily and  unreasonably  interrupted  and  interfered  with  by  the 
defendant  and  that  in  consequence  thereof  the  rental  value  of 
plaintiff's  premises  had  been  diminished  and  he  had  sustained 
special  damages  to  a  nominal  amount.  Judgment  was  ordered 
for  the  damages  so  found  and  for  an  injunction  restraining  the 
defendant  "from  unnecessarily  or  unreasonably  obstructing 
the  sidewalk  "  in  front  of  said  factory,  but  a  stay  of  proceed- 
ings for  three  months  was  directed  to  enable  him  to  change 
the  arrangement  of  his  premises,  if  he  so  desired. 

Frederick  C.  Dexter  for  appellant.  The  plaintiff  has  failed 
to  show  any  substantial  injury  resulting  from  the  acts  com- 
plained of  or  any  injury  that  is  not  common  to  the  public,  and 
was  not  entitled  to  recover.  (Wood  on  Nuisance,  §§  619,  632, 
654,  678 ;  High  on  Injunction,  §  762  ;  Pierce  v.  Dart,  7  Cow. 
609 ;  Doolittle  v.  Suprs.,  18  N.  Y.  155 ;  Jutte  v.  Hughes,  67 
id.  271 ;  Bergneann  v.  Jones,  94  id.  51.)  No  unreasonable 
use  or  occupation  of  the  sidewalk  is  shown,  at  least  so  far  as 
plaintiff  is  concerned.  ( Welch  v.  Wilson,  101  N.  Y.  257 ; 
Callanan  v.  Gilman,  107  id.  360.)  The  refusal  of  the  court 
to  find  that  the  platform  of  the  scales  complained  of  is  level 
with  and  forms  a  part  of  the  sidewalk  and  presents  no  obstacle 
to  pedestrians,#was  erroneous  and  the  exception  well  taken. 
(Code  Civ.  Pro.  §  993  ;  James  v.  Cowing,  82  N.  Y.  449 ;  Fox 
V.  Moyer,  54  id.  125 ;  48  id.  569  ;  58  id.  123.) 
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Jo8iah  T.  Marean  for  respondent.  The  court  will  always 
enjoin  a  grave  public  nuisance,  though  the  peculiar  damage 
which  the  plaintiff  himself  sustains  be  not  proved  with  such 
definiteness  as  to  warrant  a  judgment  for  any  specific  sum. 
(Callanan  v.  Oilman,  107  N.  Y.  360.) 

Vann,  J.  The  owner  of  land  abutting  upon  a  public  street 
is  permitted  to  encroach  on  the  primary  right  of  the  public  to 
a  limited  extent  and  for  a  temporary  purpose,  owing  to  the 
necessity  of  the  case.  Two  facts,  however,  must  exist  to 
render  the  encroachment  lawful : 

1.  The  obstruction  must  be  reasonably  necessary  for  the 
transaction  of  business ; 

2.  It  must  not  unreasonably  interfere  with  the  right*  of  the 
public.      (Callanan  v.   GUman,  107    N.  Y.  360;    Welsh  v. 

Wilson,  101  id.  254.) 

The  foundation  upon  which  the  exception  seems  to  rest  is 
that  it  is  better  for  the  public  to  suffer  a  slight  inconvenience 
than  for  the  adjacent  owner  to  sustain  a  serious  loss.  Any 
unnecessary  or  unreasonable  use  of  a  street,  however,  is  a 
public  nuisance  and  is  declared  by  statute  to  be  a  crime  against 
the  order  and  economy  of  the  state.  (Penal  Code,  §  385.) 
A  remedy  for  the  wrong  against  the  public  may  be  found  in 
the  indictment  of  the  offender,  or  in  a  suit  by  the  proper  officer 
in  behalf  of  the  people  to  compel  him  to  abate  the  nuisance. 
(People  v.  Zoehfelm,  102  X.  Y.  1 ;  People  v.  Horton,  64  id. 
610;  People  v.  Cunningham,  1  Den.  524;  Atty.-GenL 
v.  Cohoes  Co.,  6  Paige,  133;  Wood  on  Nuisances,  §  729; 
Willard's  Eq.  Jur.  [Potter's  ed.]  389,  401.)  Whenever  any 
person  sustains  a  special  and  peculiar  loss  in  consequence  of  an 
unlawful  obstruction  to  a  public  street,  he  may  maintain  an 
action  in  equity  in  his  own  behalf  for  damages  and  an  injunc- 
tion. Such  was  the  case  of  Callanan  v.  GUman  (supra),  upon 
which  the  courts  below  relied  in  rendering  judgment  in  this 
action  and  which  we  also  regard  as  analogous  and  controlling. 
In  that  case,  as  in  this,  the  obstruction  consisted  in  unloading 
trucks  over  a  sidewalk  and  pedestrians  were  forced  by  the 
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inconvenience  to  take  the  opposite  side  of  the  street.  The 
proof  of  special  damages  sustained  by  that  plaintiff  was  slight, 
but  the  court  held  that  direct  proof  of  peculiar  damage  was 
not  needed  if  the  circumstances  showed  it  and  that  he  suffered 
some  special  damages  not  common  to  persons  merely  using  the 
street  for  passage  was  declared  to  be  too  obvious  for  reasonable 
dispute.  The  right  to  maintain  the  action  does  not  depend  on 
the  amount  of  the  special  damage  provided  the  plaintiff  suf- 
fered some  material  injury  peculiar  to  himself.  (Pierce  v. 
Dart,  7  Cow.  609.) 

We  think  that  in  a  populous  city  whatever  unlawfully  turns 
the  tide  of  travel  from  the  sidewalk  directly  in  front  of  a 
retail  store  to  the  opposite  side  of  the  street,  is  presumed  to 
cause  special  damage  to  the  proprietor  of  that  store  because 
diversion  of  trade  inevitably  follows  diversion  of  travel.  The 
nature  of  this  case  was  such  that  the  amount  of  damages  could 
not  be  shown  and  hence  the  remedy  at  law  would  not  only  be 
inadequate,  but  would  lead  to  a  multiplicity  of  suits. 

While  the  defendant  was  doubtless  careful  to  interfere  with 
the  rights  of  the  public  no  more  than  was  necessary  for  the 
convenient  transaction  of  his  business  with  the  facilities  that 
he  had,  still  he  could  not  lawfully  supply  the  defects  in  his 
premises  by  virtually  monopolizing  the  sidewalk  for  several 
hours  every  day.  As  the  court  said  in  Rex  v.  Russell  (6  East, 
427),  he  "  could  not*legally  carry  on  any  part  of  his  business  in 
the  public  street  to  the  annoyance  of  the  public,"  nor  could  he 
"  eke  out  the  inconvenience  of  his  own  premises  by  taking  in 
the  public  highway."     (Rex  v.  Jones,  3  Camp.  230.) 

Whether  a  particular  use  of  a  street  is  an  unreasonable  use 
or  not  is  a  question  of  fact  depending  on  all  the  circumstances 
of  the  case.  (Hudson  v.  Caryl,  44  N.  Y.  553;  St.  John  v. 
Mayor,  etc.,  6  Duer,  315 ;  Wood  on  Nuisances,  §  251.) 

The  trial  court  found  as  a  fact  that  the  defendant's  use  of 
this  sidewalk  was  an  unreasonable  interference  with  the  pas- 
sage of  the  public  along  the  same.  Hence  he  was  properly 
held  guilty  of  creating  a  nuisance,  for  the  habitual  use  of  a 
sidewalk  or  liighway  in  an  unreasonable  manner  to  the  serious 
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inconvenience  of  the  public  is  a  nuisance,  per  se.  (16  Am.  <fe 
Eng.  Encyc.  of  Law,  p.  937.)  The  evidence  was  ample  to 
support  the  finding,  as  the  use  of  the  sidewalk  by  the  defend- 
ant was  systematic  and  exclusive  during  a  substantial  part  of 
the  business  day.  The  primary  purpose  of  the  sidewalk  was 
violated  and  the  people  who  wished  to  use  it  to  walk  upon 
were  compelled  to  walk  around  through  the  street  and  avoid 
the  passing  vehicles  as  best  they  could.  This  is  scarcely  denied 
by  the  learned  counsel  for  the  defendant,  who  contends  that 
no  unreasonable  use  or  occupation  of  the  sidewalk  was  shown 
so  far  as  the  plaintiff  is  concerned  and  that  he  cannot  com- 
plain, although  the  public  might.  It  is  true  that  no  direct 
interference  with  the  plaintiff's  premises  or  business  was  shown. 
The  pecuniary  loss  to  him  was  caused  by  the  indirect  effect  of 
the  obstructions  to  the  sidewalk  upon  the  public ;  but  when 
an  unreasonable  use  of  a  public  highway  is  shown  and  it  also 
appears  that  such  unreasonable  use  causes  special  damages  to 
an  individual,  he  has  a  personal  right  of  action  to  compel  the 
abatement  of  the  nuisance.  (DoolitUe  v.  Supervisors,  etc.,  18 
N.  Y.  155  ;  Corning  v.  Lowerre,  6  Johns.  Ch.  439  ;  Spencer  v. 
London  cfe  B.  li.  Co.,  8  Simons,  193 ;  Sampson  v.  Smith, 
Id.  272 ;  Crowder  v.  Tinkler,  19  Vesey,  617.) 

While  the  general  welfare  is  promoted  by  manufactures 
such  as  the  defendant  carries  on  and  they  should  not  be  inter- 
fered with  for  light  or  trivial  causes,  still  the  right  of  the 
public  to  the  use  of  the  sidewalk  is  paramount  and  he  must  so 
arrange  his  business  as  not  unreasonably  to  interfere  with  it. 
The  decree  against  him  conforms  in  every  respect  to  the  pre- 
cedent established  by  this  court  in  Callanan  v.  Gilman  (107 
N.  Y.  360,  373),  when  it  modified  the  judgments  of  the  courts 
below  by  restraining  against  an  unnecessary  or  unreasonable 
obstruction.  While  the  language  of  the  injunction  is  some- 
what indefinite,  owing  to  the  care  taken  not  to  interfere  with 
important  private  rights,  still  a  reasonable  man  will  have  little 
difficulty  in  determining  what  is  a  reasonable  use  of  a  public 
street.  A  prudent  man  will  resolve  doubtful  questions  in 
favor  of  the  public  and  against  himself,  and  the  wrong  to  the 
Sickels— Vol.  LXXXIL        76 
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public  is  the  basis  of  the  plaintiffs  right  to  relief,  although  a 
special  injury  to  himself  was  also  required  before  he  could 
succeed. 

We  see  no  reason  for  reversing  this  judgment  which  is, 
therefore,  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Nason  Manufacturing  Company,  Respondent,  v.  Benjamin 
F.  Stephens,  Appellant. 

Where,  in  an  action  upon  a  contract  for  work  at  a  price  fixed,  plaintiff 
seeks  to  recover  more  than  the  contract  price  because  of  the  neglect 
or  omission  of  defendant  to  perform  what  he  was  bound  to  do  under  the 
contract,  if  it  does  not  appear  that  the  expense  to  the  plaintiff  was 
increased,  the  contract  prices  should  be  held  conclusive  between  the 
parties. 

The  burden  in  such  case  is  upon  plaintiff  to  prove  that,  in  consequence  of 
the  omission,  the  work  was  rendered  more  expensive,  and  also  the  amount 
of  the  increased  costs,  and  plaintiff  is  entitled  only  to  the  increase. 

Plaintiff  entered  into  a  contract  with  defendant  to  construct  an  extension  to 
a  water-tower  or  stand-pipe  for  a  sum  stated,  the  latter  agreeing  to  main- 
tain the  water-level  in  the  pipe  at  such  height  as  plaintiff  might  desire, 
to  enable  its  workmen  to  stand  upon  a  float  therein  while  performing 
their  work.  Defendant  did  not  furnish  the  water-level  and  plaintiff 
was  obliged  to  and  did  provide  and  use  an  outside  scaffold.  In  an 
action  upon  the  contract  it  appeared  that  if  defendant  had  main- 
tained the  water-level  as  agreed,  plaintiff  would  have  been  obliged  to 
furnish  the  float  for  its  men  to  stand  on,  which,  as  the  diameter  of  the 
tower  was  rapidly  reduced  as  the  work  progressed,  it  would  have  been 
called  upon  from  time  to  time  to  change.  It  did  not  appear  what  this 
float  would  have  cost,  and  no  allowance  was  made  therefor  by  the 
referee,  who  found  that  plaintiff  was  entitled  to  recover,  in  addition  to 
the  contract  price,  the  amount  expended  in  constructing  the  scaffold. 
Held,  error;  that  plaintiff  was  only  entitled  to  recover  the  excess  of  such 
expense,  deducting  what  it  would  have  cost  to  construct  the  float;  and 
that  the  burden  was  upon  it  to  prove  that  the  expense  was  increased  and 
the  amount  of  the  increase. 

(Argued  June  25,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  December  11, 1888,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  $1,240  claimed  to  be  due 
under  a  contract,  and  $846.75  for  extra  work  thereunder. 

On  or  about  the  1st  of  July,  1883,  the  plaintiff  entered  into 
a  contract  with  the  defendant  to  construct  for  the  latter  an 
extension  to  the  stand-pipe  or  water-tower  of  the  Coney  Island 
Water-works,  at  Gravesend,  on  Long  Island,  from  the  top  of 
it,  then  seventy-two  feet  from  the  ground,  to  the  additional 
height  of  forty  feet  in  the  manner  and  of  the  dimensions  par- 
ticularly specified,  and  complete  it  by  the  first  day  of  August 
then  next,  for  the  sum  of  $1,240 ;  and  the  defendant  under- 
took to  maintain  the  water-level  in  the  pipe  at  such  height  as 
might  be  desired  by  the  plaintiff  for  the  convenience  of  its 
workmen.  The  plaintiff  did  not,  within  that  time,  proceed  to 
the  performance  of  the  work;  but  afterwards  the  plaintiff 
caused  the  addition  to  the  tower  to  be  constructed,  and  the 
work  done  upon  it  was  completed  about  the  1st  of  November, 
1883.  The  referee  found  that  the  agreement  of  the  parties 
was  modified  and  the  time  for  the  completion  of  the  work 
extended;  but  that  the  defendant  declined  to  maintain  the 
water-level  in  the  tower  at  the  height  required  by  the  plaiirtiff 
for  its  workmen  ;  and  that,  as  the  consequence,  the  expense  of 
$849.75  was  incurred  by  the  plaintiff  in  the  construction  of 
scaffolding  on  the  outside  of  the  tower  to  enable  the  plaintiff 
to  perform  the  work  ;  and  for  that  sum,  with  interest,  in  addi- 
tion to  the  contract  price,  the  referee  directed  judgment  for 
the  plaintiff,  less  $175  allowed  to  the  defendant  by  way  of 
counter-claim  for  partial  default  of  the  plaintiff  in  the  per- 
formance of  the  contract. 

Charfes  N.  Morgan  for  appellant.  There  was  no  evidence 
that  any  extra  work  was  done  by  the  plaintiff  within  the  true 
meaning  of  the  alleged  agreement.  {Sickles  v.  Flanagan,  79 
N.  Y.  224 ;  Code  Civ.  Pro.  §  993.)  Where  there  has  been  a 
deviation  from  the  original  plan  by  consent  of  the  parties,  the 
estimate  expressed  in  the  original  contract  is  not  excluded,  but 
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is  to  be  the  rule  of  payment  so  far  as  such  original  contract 
can  be  traced,  and  for  the  extra  work  the  party  is  entitled  to 
his  quantum  meruit.  But  this  rule  of  payment  based  upon 
the  original  contract  needs  no  modification  where  it  does  not 
appear  that  the  extra  work  was  more  expensive  to  the  plaintiff 
than  was  contemplated.  (Dubois  v.  D.  &  H.  C.  Co.,  4t  Wend. 
292 ;  Koon  v.  Greenman,  7  id.  121 ;  Sedgwick  on  Dam.  221, 
222;  Hollmsead  v.  Mactier,  13  Wend.  275;  Dermott  v. 
Jones,  2  Wall.  1.) 

Theodore  F.  Miller  for  respondent.  The  law  of  this  state 
authorizes  a  recovery  in  case  of  substantial  (not literal)  perform- 
ance, leaving  defendant  to  offset  and  counter-claim  any  damage 
he  may  be  able  to  establish  for  breach  of  any  covenant  or 
provision  which  he  claims  has  not  been  literally  fulfilled. 
(Smith  v.  Brady,  17  X.  Y.  173 ;  Olacius  v.  Black,  50  id. 
145  ;  Flood  v.  Mitchell,  68  id.  507 ;  Woodward  v.  Fuller,  30 
id.  312  ;  Ileckmann  v.  Pinkney,  81  id.  211 ;  Nolan  v.  Whit- 
ney, 88  id.  648.)  This  court  will  not  review  the  facte  upon 
conflicting  evidence,  where  there  is  any  evidence  to  support 
the  findings.  (Code  Civ.  Pro.  §  1337 ;  Wright  v.  Hunter,  46 
N".  Y.  409  ;  Vermilyea  v.  Palmer,  52  id.  471 ;  In  re  Ross, 
87  id.  514.) 

Bradley,  J.  While  the  performance  by  the  plaintiff  of 
the  contract  was  a  condition  precedent  to  the  right  of  recovery, 
the  conclusion  of  the  referee  that  it  was  substantially  performed 
had  the  support  of  evidence,  and,  therefore,  must,  for  the  pur- 
poses of  this  review,  be  deemed  conclusive.  (Smith  v.  Brady, 
17  K  Y.  173 ;  Woodward  v.  Fuller,  80  id.  312.) 

The  main  question  has  relation  to  the  claim  allowed  the 
plaintiff  for  the  expense  of  the  scaffolding  constructed  on  the 
outside  of  the  tower  to  support  the  workmen  as  they  pro- 
ceeded with  the  construction  of  the  forty-feet  extension  of  it 
above  the  seventy-two-feet  tube  upon  which  it  was  erected. 
The  evidence  tended  to  prove  that  the  purpose  of  the  main- 
tenance of  the  water-level  as  provided  by  the  contract  was  to 
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enable  the  workmen  to  stand  npon  a  raft  in  performing  the 
work,  and  the  matter  of  the  practicability  of  that  method  of 
supporting  them  for  that  purpose  questioned  by  some  of  the 
evidence  is  not  here  for  consideration.  If  that  means  had 
been  made  available  the  expense  of  providing  the  float  would 
have  been  incurred  by  the  plaintiff ;  and  as  in  the  distance  of 
ten  feet  upward  the  reduction  of  the  diameter  of  the  tube  to 
be  constructed  was  from  twenty  feet  to  six  feet,  the  adaptation 
of  the  raft  to  the  diminishing  surface  of  the  column  of  water 
for  it  to  rest  upon  would,  as  the  work  proceeded  for  that 
distance,  have  been  necessary.  It  does  not  appear  what  the 
expense  would  have  been  of  providing  and  suitably  adapting 
this  to  the  purposes  of  a  platform  for  the  workmen,  nor  was 
any  allowance  made  for  it  by  the  referee  as  against  the  expense 
of  the  outer  scaffolding.  Upon  the  exception  to  his  conclu- 
sion to  that  effect,  arises  the  question  whether  the  recovery  for 
the  full  amount  of  the  latter  was  properly  permitted. 

As  the  plaintiff  had  not  proceeded  with  the  work  within  the 
time  provided  by  the  contract  for  its  performance,  the  defend- 
ant was  at  liberty  to  treat  the  plaintiff's  default  as  terminating 
its  rights  under  it.  But  there  is  evidence  tending  to  prove 
that  when  called  upon  after  the  time  for  the  completion  of 
the  work  had  expired,  the  defendant  stated  that  he  could  not 
furnish  the  water-level  as  before  agreed,  and  that  the  plaintiff 
would  have  to  provide  and  Ube  an  outside  scaffolding,  and 
when  informed  that  the  expense  of  the  work  to  the  plaintiff 
by  that  means  would  be  greater  than  the  method  of  an  inner 
float  would  require,  the  defendant  expressed  his  opinion  that 
it  would  be  no  more,  but,  nevertheless,  advised  that  the  work 
of  extension  of  the  tower  be  performed.  There  was  no  modi- 
fication of  the  contract  except  such  as  resulted  from  the  refusal 
of  the  defendant  to  maintain  the  water-level  in  the  tower,  and 
in  the  consequent  necessity  of  the  scaffolding  recognized  by 
the  parties.  Nor  does  it  appear  that  the  defendant  would  not, 
within  the  time  stipulated  for  the  performance  of  the  contract, 
have  maintained  the  requisite  water-level.  The  plaintiff,  how- 
ever, upon  the  findings  of  the  referee,  having  the  support  of 
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evidence,  was  entitled  to  recover  the  expense  of  the  work  and 
scaffolding  in  excess  of  that  which  would  have  been  incurred 
by  it  if  permitted  to  use  the  float  The  price  the  defendant 
undertook  to  pay  the  plaintiff  included  the  cost  to  the  latter 
of  the  means  to  be  provided  by  him  for  doing  the  work,  aided 
so  far  as  it  might  be  by  the  maintenance  of  the  stipulated  water- 
level.  And  there  was  some  evidence  to  the  effect  that  the 
expense  to  the  plaintiff  of  the  work,  if  the  inner  support  of 
the  workmen  had  been  permitted,  would  have  been  no  greater 
than  that  required  for  it  by  the  use  of  and  including  the  out- 
side scaffolding.  The  plaintiff's  claim  was  governed  by  the 
contract  so  far  as  the  work  performed  could  be  traced  by  it, 
and  beyond  that  the  plaintiff  was  entitled  to  the  quantum 
<nierv.it.  (Dubois  v.  Delaware  &  II.  C.  Co.,  4  Wend.  285 ; 
Koon  v.  Greenrnan,  7  id.  121 ;  IloUimead  v.  Mactier,  13  id. 
276 ;  Clark  v.  Mayor,  etc.,  4  K  Y.  338.)  The  contract,  as 
first  made,  determined  the  price  of  the  entire  work.  But  by 
reason  of  the  deviation  from  the  method  originally  contem- 
plated by  the  parties  to  render  the  work  of  construction  of  the 
extension  of  the  tower  accessible  to  the  workmen,  the  contract 
did  not  furnish  any  guide  to  the  cost  of  that  rendered  neces- 
sary for  such  purpose,  and  the  plaintiff  necessarily  had  to  resort 
to  evidence  in  that  respect  if  it  sought,  as  it  was  entitled,  to 
recover  for  any  additional  expense  occasioned  by  6uch  devia- 
tion. This  increased  expense  was  for  the  plaintiff  to  show  by 
proving  that  the  means  it  was  required  to  adopt  for  the  pur- 
pose were  more,  and  how  much  more,  expensive  than  would 
have  been  those  which  it  was  contemplated  when  the  contract 
was  made  could  be  provided  for  the  men  to  work  from  upon 
the  tower. 

Upon  this  subject,  the  court  in  Koon  v.  Greenman,  said : 
"  Where  it  does  not  appear  that  the  work  was  rendered  more 
expensive  to  the  plaintiff  than  was  contemplated  when  the 
contract  was  made,  or  than  it  otherwise  would  have  been  in 
consequence  of  the  improper  interference  of  the  defendant  or 
of  his  neglect  or  omission  to  perform  what  by  the  contract  he 
was  bound  to  do,  the  contract  prices  should  be  held  conclusive 
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between  the  parties."  This  rule  would  not  be  applicable  to 
extra  work  merely.  There  it  would  be  sufficient  to  prove  its 
cost  or  value  with  the  facts  entitling  the  person  doing  such 
work  to  charge  for  it.  But  in  the  present  case  there  was  a 
deviation  authorized  and  pursued,  and  as  the  consequence,  the 
eontract  embraced  work  which  the  plaintiff  was  not  required 
to  perform.  It  was  for  the  plaintiff  to  prove  that  the  devia- 
tion to  which  he  consented  rendered  the  work  done  more  expen- 
sive, and  if  found  to  be  so  the  plaintiff  was  entitled  to  the 
benefit  of  the  difference.  But  the  rule  applied  was  otherwise, 
and  by  allowing  to  the  plaintiff  the  full  amount  of  the  contract 
price  in  addition  to  the  cost  of  the  substituted  work  it  was 
permitted  to  recover  for  work  not  performed.  How  much 
does  not  appear,  nor  can  .it  here  be  determined.  For  that 
reason  the  exception  before  referred  to,  was  well  taken.  And 
the  plaintiff  must  take  a  new  trial  unless  it  elects  to  abate  the 
recovery  in  an  amount  equal  to  that  allowed  on  account  of  the 
expense  of  the  scaffolding. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event,  unless  the  plaintiff 
stipulate  to  deduct  from  the  recovery  $849.75  with  interest 
on  that  sum  from  August  1,  1883,  and  in  that  event  the  judg- 
ment be  so  modified  and  as  modified  affirmed  without  costs  in 
this  court  to  either  party. 

All  concur. 

Judgment  accordingly. 
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Crown  Point  Ibon  Company,  Appellant,  v.  JEtna  Insurance 
Company,  Kespondent. 

Crown  Point  IfcoN  Company,  Appellant,  v.  Boatmans'  Fire 
and  Marine  Insurance  Company,  Respondent. 

Crown  Point  Iron  Company,  Appellant,  v.  Pennsylvania 
Insurance  Company,  of  Pittsburg,  Respondent. 

Crown  Point  Iron  Company,  Appellant,  v.  Hamburg-Bremkx 
Fire  Insurance  Company,  Respondent. 

Crown    Point    Iron    Company,   Appellant,   v.   Lancashire 
Insurance  Company,  Respondent. 

Crown  Point  Iron  Company,  Appellant,  v.  People's  Insur- 
ance Company,  Respondent. 


It  seem*  that,  under  the  provision  of  the  act  of  1880,  in  relation  to  insurance 
companies  (§  3,  chap.  110,  Laws  of  1880),  which  provides  that  "any 
*  *  *  corporation  transacting  the  business  of  fire  *  *  *  insur- 
ance in  this  state  shall  cancel  any  polity  of  insurance  hereafter  issued  or 
renewed  at  any  time  by  request  of  the  party  insured; "  no  discretion  or 
option  is  left  to  the  company,  the  sole  requirement  to  set  the  command 
in  motion  being  a  request  by  the  insured,  and  this  terminates  the  insur- 
ance; no  formal  cancellation  or  physical  defacement  of  the  policy  is 
required. 

In  order,  however,  to  terminate  the  contract  of  insurance  the  request 
must  be  made  by  the  insured  or  his  authorized  agent  to  the  insurer 
or  to  one  having  adequate  authority  to  act  in  the  matter  in  its  behalf. 

Where  the  request  is  sent  by  mail,  until  it  reaches  the  insurer  or  agent  the 
cancellation  is  incomplete  and  the  policy  remains  in  force. 

In  an  action  upon  the  policy  the  burden  is  upon  the  defendant  of  proving 
that  the  request  was  received  before  the  fire. 

So  far  as  the  delivery  of  such  a  request  is  concerned  the  law  does  not  recog- 
nize the  agency  of  the  mail  as  of  any  higher  or  more  binding  character 
than  that  of  an  express  company  or  a  private  individual,  although  it  mem* 
it  may  be  presumed  that  a  letter  duly  mailed  was  received  by  the  person 
to  whom  it  was  properly  addressed. 

In  actions  upon  certain  policies  of  fire  insurance  the  defendants  pleaded 
as  a  defense  that  the  policies  were  canceled  prior  to  the  fire. 
Each  of  the  policies  contained  a  provision  that  the  "insurance 
may  be  terminated  at  any  time,  at  the  request  of  the  assured."    It 
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appeared  that  one  of  the  policies  was  issued  by  P.,  the  insurer  being  a 
company  of  which  he  was  the  agent;  the  others  were  issued  at  his  request, 
as  plaintiff's  agent,  by  L.,  as  agent  for  other  companies.  Both  P.  and  L. 
were  authoxized  to  issue  policies  for  the  companies  they  represented,  and 
to  accept  policies  for  cancellation  and  terminate  insurance,  at  the  request 
of  the  insured.  On  July  twenty-eighth  plaintiffs  general  manager 
mailed  to  P.  the  policies  in  question,  with  a  letter  stating  they  were  sent 
for  cancellation,  and  a  request  that  they  be  attended  to  "at  once."  P. 
received  the  letter,  with  policies  inclosed,  July  twenty-ninth,  at  1 :30  p.  m.  , 
and  at  4  p.  m.  mailed  to  L.  the  ones  issued  by  him  with  a  letter  stating 
that  they  were  inclosed  for  cancellation.  L.  testified  and  the  referee 
found  that  during  the  evening  of  the  twenty-ninth  or  the  morning  of 
the  thirtieth,  L.  took  the  package  so  sent  from  his  drawer  in  the  post- 
office  and  finding  that  it  contained  policies  which  he  supposed  were  sent 
to  him  for  cancellation,  he  replaced  it,  locked  the  drawer  and  went  home. 
The  next  morning  he  took  the  letter  from  the  post-office.  On  the  twenty- 
ninth,  about  10:30  p.m.,  the  property,  insured  was  destroyed  by  fire. 
Held,  that  as  to  the  policy  issued  by  P.,  it  appeared  that  it  was  canceled 
prior  to  the  fire;  but,  as  to  the  policies  issued  by  L.,  defendants  failed  to 
show  a  cancellation  ;  that  as  to  them  P.  was  the  agent  of  the  plaintiff, 
not  of  the  insurers,  and  the  cancellation  was  incomplete  until  the  request 
was  received  by  L.,  and  if  the  loss  occurred  before  that  time,  a  cause  of 
action  accrued  which  was  not  extinguished  by  a  receipt  of  the  policies 
and  request  thereafter;  that  to  sustain  this  defense  defendants  were 
bound  to  establish  that  P.'s  letter  was  received  by  L.  before  the  fire,  and 
having  failed  to  do  this,  plaintiff  was  entitled  to  recover. 

Trevor  v.  Wood  (36  N.  Y.  807);  Vamar  v.  Camp  (11  id.  441);  Mactier  v.  Frith 
(6  Wend.  108);  Brisban  v.  Boyd  (4  Paige,  17),  distinguished. 

Reported  below,  53  Hun,  220. 

(Argued  June  23,  1891;  decided  October  18,  1891.) 

Appeal  in  each  of  the  above-entitled  actions  from  an  order 
of  the  General  Term  of  the  Supreme  Court  in  the  third 
judicial  department,  made  July  6,  1889,  which  reversed  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

Each  action  was  based  on  a  policy  of  fire  insurance  issued 
by  the  defendant  against  whom  it  was  brought,  upon  a  quan- 
tity of  charcoal  belonging  to  the  plaintiff.  The  defense,  aside 
from  a  specific  denial  of  certain  allegations  in  the  respective 
complaints,  was  that  prior  to  the  fire  the  plaintiff  surrendered 
the  several  policies  for  cancellation  and  thereby  terminated  the 
Sickels  —Vol.  LXXXII.        77 
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insurance  thereunder.  The  actions  were  tried  and  argued 
together  and  only  one  appeal-book  was  laid  before  the  court 

During  the  year  1886  George  Page  was  the  agent  of  the 
JStna  Insurance  Company  at  Crown  Point,  and  Meredith  B. 
Little  was  the  agent  of  the  other  defendants  at  Glens  Falls. 
Each  was  authorized  by  the  company  that  he  represented  to 
issue  policies,  accept  policies  for  cancellation  and  terminate 
insurance  at  the  request  of  the  insured.  Page  issued  the 
policy  in  behalf  of  the  ^Etna  and,  as  the  agent  of  the  plain- 
tiff, procured  Little  to  issue  the  others.  Alvin  L.  Inman  was 
the  general  manager  and  Henry  L.  Reed  the  assistant  general 
manager  of  the  plaintiff,  and  the  name  and  position  of  each 
was  printed  on  the  letter-heads  used  by  that  corporation  and 
its  officers. 

On  July  26,  1886,  the  plaintiff  had  twelve  policies  of  insur- 
ance, including  the  six  issued  by  the  defendants,  amounting  to 
$14,000,  upon  a  quantity  of  charcoal  that  it  used  in  its  busi- 
ness of  manufacturing  iron.  About  that  time  Inman  and 
Heed  visited  the  mines  of  the  plaintiff  and  there  learned  that 
its  stock  of  charcoal  was  much  reduced,  whereupon  Inman 
told  Reed  to  cancel  some  of  the  policies  and  if  he  could  pro- 
cure a  return  of  the  unearned  premiums  pro  rata  to  cancel 
them  all,  but  in  any  event  to  cancel  some. 

July  twenty-eighth  Reed,  as  assistant  general  manager,  wrote 
to  Page  as  follows :  "  Herewith  I  send  you  insurance  policies 
on  charcoal  for  cancellation,  our  stock  is  nearly  used  up.  We 
should  be  allowed  for  the  unexpired  time  pro  rata  on  amount 
paid.  *  *  *  Please  attend  to  it  at  once."-  The  names, 
numbers,  amounts  and  dates  of  expiration  of  nine  insurance 
policies,  including  the  six  in  question,  were  enumerated  in  the 
letter  and  the  policies  themselves  were  enclosed  therewith  in 
an  envelope  and  sent  by  mail  to  Page,  who  received  the 
package  July  twenty-ninth  at  1:30  p.  m.  Page  made  no  reply 
to  this  letter,  but  laid  aside  the  ^Etna  policy  and  about  four 
o'clock  that  afternoon  mailed  the  others  to  Little  at  Glens 
Falls  with  a  letter,  in  which  lie  stated :  "  I  enclose  the  follow- 
ing policies  for  cancellation,  as  the  stock  of  charcoal  is  used 
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up."  After  giving  the  names,  etc.,  of  the  eight  policies,  he 
continued :  "  Make  the  rebate  as  high  as  you  can.  *  *  * 
Please  make  out  a  bill  stating  the  amount  you  can  allow  on 
each  policy  for  me  to  show  Mr.  Reed,  the  agent  of  the  Crown 
Point  Iron  Company."  Three  of  the  policies  thus  enclosed, 
but  including  none  involved  in  this  action,  were  not  issued  by 
Little,  but  were  procured  by  him  at  the  request  of  Page  acting 
for  the  plaintiff.  The  other  five  were  the  policies  in  suit,  that 
issued  by  the  ^Etna,  excepted. 

During  the  evening  of  the  twenty-ninth  or  the  morning  of 
the  thirtieth,  the  referee  failed  to  determine  which,  Little  took 
the  package  containing  these  policies  from  his  drawer  in  the 
post-office,  opened  it  and  found  that  it  contained  policies  of 
the  plaintiff  whiijh  he  supposed  were  sent  to  him  for  cancella- 
tion. Being  on  his  way  home  he  replaced  the  package  in  the 
drawer,  locked  it  and  went  home.  Between  nine  and  ten 
o'clock  on  the  morning  of  the  thirtieth  he  took  the  package 
from  the  post-office  to  his  own  office,  and  after  reading  the 
letter  from  Page  laid  it  down  with  other  letters  to  be  answered 
in  its  turn.  About  two  hours  later  he  received  a  telegram 
from  Page  to  "  return  all  policies  to-day  sent  you  last  night  on 
charcoal,"  and  he  at  once  mailed  the  policies  and  the  dispatch 
to  Page,  who  received  them  the  next  day.  In  the  meantime, 
at  half-past  ten  on  the  evening  of  the  twenty-ninth  the  coal 
shgd  containing  the  charcoal  was  struck  by  lightning  and  a  fire 
resulted,  that  injured  the  property  in  question  to  the  amount 
of  $4,681.29.  Little  had  not  heard  of  the  fire  when  he  mailed 
the  policies  to  Page,  but  both  Page  and  Eeed  knew  of  it  when 
the  former,  at  the  request  of  the  latter,  sent  the  telegram  to 
Little.  When  Page  received  the  policies  back  he  delivered 
them,  together  with  the  iEtna  policy  to  the  plaintiff,  but  a  day 
or  two  afterward  Reed  returned  the  latter  to  him  at  his  request 
and  upon  his  assurance  that  it  would  not  affect  the  liability  of 
the  parties  and  he  wrote  "  canceled  "  opposite  the  entry  thereof 
on  his  policy  register.  When  he  made  his  next  monthly 
report  he  forwarded  it  to  the  home  office.  Page  did  not 
assume  to  terminate  the  policy  issued  to  him,  except  in  the 


612  C.  P.  I.  Co.  v.  A.  Ins.  Co.  [Oct., 

Statement  of  case. 

manner  stated  and  Little  took  no  action  whatever  toward  ter- 
minating the  policies  that  he  issued.  The  plaintiff  made  no 
attempt  to  surrender  three  of  the  twelve  policies  that  covered 
the  charcoal  on  the  twenty-eighth  of  July  when  Reed  wrote 
the  letter  of  that  date  to  Page.  It  was  conceded  that  those 
three  policies,  covering  the  charcoal  to  the  amount  of  $2,833.34, 
were  in  force  at  the  time  of  the  fire. 

Richard  L.  Hand  for  appellant.  There  was  no  cancella- 
tion of  any  policy  or  termination  of  any  risk  before  the  loss 
occurred.  {People  v.  Bank  of  N.  America,  75  N.  Y.  547  ; 
Jones  v.  Jf.  Nat.  Bank,  55  Hun,  290  ;  Rathbun  v.  Snow,  123 
N.  Y.  343,  350 ;  2  Morawetz  on  Corp.  §§  575,  577 ;  yixon 
v.  Palmer,  8  N.  Y.  398 ;  Redfield  v.  Redfield,  110  id.  671 ; 
Stone  v.  F.  F  Ins.  Co.,  105  id.  543  ;  Van  Valkenburgh  v.  Z. 
Ins.  Co.,  51  id.  465.)  The  request  or  proposition,  as  in  fact 
made  by  Reed,  was  not  for  a  termination  under  the  provisions 
of  the  policies,  but  for  a  cancellation  upon  special  terms ;  and 
the  agent  not  only  had  no  power  to  accept  this  proposition, 
but  he  clearly  did  not  assume  to  do  so.  (Aldridge  v.  Aldridge, 
24  N.  E.  Rep.  1022 ;  Code  Civ.  Pro.  §  1338 ;  Roberts  v.  Tobias, 
120  K  Y.  1 ;  Day  v.  Town  of  New  Lots,  107  id.  148 ;  F.  N. 
Bank  v.  Dana,  79  id.  108.)  Even  if  the  plaintiff  could  be 
considered  as  having  requested  cancellation  pursuant  to  the 
provisions  of  the  policies,  the  risk  was  not  terminated.  {Titus 
v.  G.  F.  Iris.  Co.,  81  K  Y.  410 ;  Shearman  v.  JST.  Ins.  Co., 
46  id.  526 ;  Roby  v.  A.  C.  Lis.  Co.,  120  id.  510 ;  Armstrong 
v.  A.  Ins.  Co.,  56  Hun,  399 ;  Train  v.  II.  P.  Ins.  Co.,  62 
K  Y.  598 ;  68  id.  208  ;  Stevens  v.  Comstock,  12  Cent,  Rep. 
327;  Eliason  v.  Jlenshaw,  4  Wheat.  225;  Hamickell  v.  J\\ 
Y.  L.  Lis.  Co.,  Ill  N.  Y.  390  ;  1  Wood  on  Fire  Ins.  [2d  ed.] 
288.)  The  plaintiff  never  assumed  to  cancel  or  to  declare  the 
policies  terminated.  The  policies  were  simply  6ent  in  "  for 
cancellation."  This  could  not  terminate  the  risk,  if  the  assured 
had  power  to  terminate.  (  Van  Valkenburgh  v.  L.  F.  Ins.  Co.y 
51  N.  Y.  465.)  Plaintiff  was  entitled  to  judgment  on  the 
pleadings  and  stipulation.     (Hammond  v.  Earle,  58  How.  Pr. 
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426 ;  Fosdiek  v.  Grqf,  22  id.  158.)  Defendants'  exceptions 
are  unavailing.  {Nelson  v.  S.  M.  Ins.  Co.,  71  N.  Y.  453  ;  L. 
Co.  v.  Iliggins,  105  U.  S.  580 ;  Grattan  v.  M.  L.  Ins.  Co., 
92  N.  Y.  274  ;  Dishno  v.  Reynolds,  17  Hun,  137 ;  Woodruff 
v.  Ilurson,  32  Barb.  557,  563  ;  BurUw  v.  Kvbhell,  1  T.  &  C. 
235 ;  Pomeroy  v.  Pierce,  5  Hun,  119  ;  Head  v.  Smith,  1  id. 
263 ;  Graham  v.  Graham,  111  K  Y.  502.)  In  the  case  of 
the  iEtna  Insurance  Company,  what  took  place  in  connection 
with  adjusting  the  loss  with  representatives  of  the  Star  and 
Orient  companies  did  not  affect  the  liability  of  the  ^Etna,  and 
constitutes  no  defense.  (Luby  v.  II.  P.  R.  R.  Co.,  17  N.  Y. 
131 ;  C.  Co.  v.  H.  Co.,  44  id.  22 ;  Van  Valkenburgh  v.  L.  Ins. 
Co.,  51  id.  465  ;  Stone  v.  F.  F.  Ins.  Co.,  105  id.  543  ;  Kardr 
sen  v.  S.  F.  Ins.  Co.,  122  id.  545 ;  Lipman  v.  N.  F.  Ins.  Co., 
121  id.  454.) 

A.  II.  Saioycr  for  respondent  When  the  policy  issued  by 
the  ^Etna  Insurance  Company  to  the  plaintiff  was  surrendered 
to  George  Page  for  cancellation,  it  was  accepted  by  him,  as 
agent  of  said  defendant,  for  that  purpose,  and  the  insurance 
thereunder  thereupon  ceased  and  determined.  ( Van  Wien  v. 
&  TJ.  <&  N.  Ins.  Co.,  118  N.  Y.  94.)  It  was  not  necessary  for 
the  cancellation  of  the  policy  in  question,  upon  its  surrender 
by  Keed  to  Page  for  that  purpose,  that  the  word  "  canceled  " 
should  be  written  or  printed  upon  it,  or  that  there  should  be 
any  physical  defacement  of  such  policy,  or  that  there  should 
be  any  entry  by  the  agent  in  any  book  kept  by  him  for  that 
purpose,  of  the  fact  that  such  policy  had  been  canceled ;  nor 
was  it  necessary  to  effect  the  same  that  the  unearned  premium 
thereon  should  be  returned  or  tendered  to  the  plaintiff. 
(Train  v.  //.  P.  Ins.  Co.,  62  N.  Y.  598 ;  68  id.  208 ;  Walters 
v.  S.J.F.&  M.  Ins.  Co.,  39  Wis.  489 ;  A.  Ins.  Co.  v.  Good- 
all,  35  N.  H.  328.)  The  acts  of  the  plaintiff  subsequent  to 
the  fire  show  conclusively  that  at  the  time  of  the  fire,  and  for 
many  weeks  thereafter,  the  plaintiff  regarded  the  policy  issued 
by  the  JEtna  Insurance  Company  as  canceled  and  annulled. 
(Stons  v.  F.  Ins.  Co.,  105  N.  Y.  543 ;  Hillock  v.  F.  Ins.  Co., 
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54  Mich.  531.)  The  policies  issued  by  the  Boatman's  Fire  and 
Marine,  the  Lancashire,  the  Pennsylvania,  the  People's  anil 
the  Hamburg-Bremen  Fire  Insurance  Companies  were  each 
duly  surrendered  for  cancellation,  and  the  insurance  there- 
under terminated  prior  to  the  happening  of  the  fire.  (Tayloe 
v.  M.  F  Ins.  Co.,  9  How.  [U  S.]  390 ;  Vassar  v.  Camp,  11 
N.  Y.  441 ;  Mactier  v.  Frith,  6  Wend.  103  ;  Brisban  v.  Boydy 
4  Paige,  17 ;  Trevor  v.  Wood,  36  N.  Y.  307 ;  Buggies  v.  A. 
C.  Ins.  Co.,  114  id.  415.)  The  return  of  the  policies  in  ques- 
tion by  Little,  upon  Page'6  direction,  in  ignorance  of  the  fact 
that  the  property  covered  by  the  policies  had  been  destroyed 
by  fire,  did  not  restore  the  policies  to  life.  (Wood  on  Ins.  [2d 
ed.]  506 ;  May  on  Ins.  §  200 ;  N.  Y.  B.  Ins.  Co.  v.  N.  T. 
Ins.  Co.,  17  Wend.  359 ;  Beebee  v.  //.  Ins.  Co.,  25  Conn.  51 ; 
Train  v.  H.  P.  Ins.  Co.,  62  K  Y.  598.) 

Vann,  J.  The  question  presented  by  these  appeals  is 
whether  the  policies  were  canceled  or  terminated  before  the 
fire  occurred. 

The  statute  regulating  the  cancellation  of  fire  insurance 
policies  provides  that  "  any  *  *  *  corporation  transacting 
the  business  of  fire  *  *  *  insurance  in  this  state  shall 
cancel  any  policy  of  insurance  hereafter  issued  or  renewed  at 
any  time  by  request  of  the  partv  insured."  (Laws  1880,  ch. 
110,  §  3.) 

The  command  of  the  statute  is  clear,  and  no  discretion  or 
option  is  left  to  the  company.  The  sole  requirement  to  set 
the  command  in  motion  is  a  request  by  the  insured,  and  after 
that  request  is  made,  the  further  continuance  of  the  contract 
would  be  in  contravention  of  the  statute. 

Each  of  the  policies  in  question  contains  a  provision  that 
the  "  insurance  may  l>e  terminated  at  any  time  at  the  request 
of  the  assured."  While  the  method  of  terminating  the  insur- 
ance upon  the  motion  of  the  insured  is  not  specified,  except  that 
the  insured  party  is  to  request  it,  the  language  of  the  contract 
indicates  that  the  subject  is  within  his  control  and  that  the  termi- 
nating act  is  to  be  done  by  him  alone,  without  any  concurrent 
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or  supplemental  act  on  the  part  of  the  company.  The  word 
"  may  "  is  the  language  of  the  insurer,  used  for  the  benefit  of  the 
insured,  and  should  receive  a  liberal  construction  to  that  end. 
As  thus  used  it  is  not  permissive,  but  imperative,  and  is  in  the 
nature  of  "  must "  or  "  shall."  Otherwise  the  provision  in  which 
it  occurs  is  useless,  because  the  parties  who  made  the  contract 
could,  of  course,  terminate  it  by  mutual  consent  without  any 
such  stipulation.  But,  while  it  takes  two  to  make  a  contract, 
one  may  end  it,  if  the  contract  itself  so  provides.  Thus,  by 
the  next  sentence  of  the  policies,  provision  is  made  for  the 
termination  of  the  insurance  on  motion  of  the  insurer  in  these 
words :  "  The  insurance  may  also  be  terminated  at  any  time, 
at  the  option  of  the  company,  on  giving  notice  to  that  effect 
and  refunding  a  ratable  proportion  of  the  premium  for  the 
unexpired  term."  Here  the  method  of  effecting  the  termina- 
tion is  specified  by  requiring  the  insurer  to  give  notice  to  the 
assured  and  return  the  unearned  premium.  {Griffey  v.  JY.  Y. 
Central  Ins.  Co.,  100  N.  Y.  417 ;  Van  Valkenburgh  v.  Lenox 
Fire  Ins.  Co.,  51  id.  465.) 

No  consent  of  the  insured  is  essential.  No  meeting  of 
minds  is  required.  No  act  on  his  part  is  necessary.  The  con- 
tract through  the  force  of  its  own  provisions,  is  ended  by  the 
action  of  the  insurer  only.  {Stone  v.  Franklin  Fire  Ins.  Co., 
105  N.  Y.  543.) 

Although  the  language  of  the  parties  is  at  the  "  request " 
of  the  assured  in  the  one  instance  and  on  "  notice  "  to  the 
assured  in  the  other,  we  think  that  in  both  it  is  within  the 
power  of  the  party  desiring  to  end  the  contract  to  do  so  with- 
out either  consent  or  action  on  the  part  of  the  other.  When 
the  insured  surrenders  the  policy  and  requests  that  it  be  can- 
celled, he  can  do  no  more.  Unless  that  ends  the  contract,  he 
is  powerless  to  end  it  and  the  company,  while  able  itself  to 
hang  on  or  let  go  as  it  wishes,  can  hold  him  against  his  wilL 
An  insolvent  insurer  by  refusing'to  cancel  could  prevent  the 
insured  from  procuring  other  insurance. 

The  right  of  action  for  the  unearned  premium  would  not 
be  complete  without  the  assent  of  the  insurer,  and  that,  in 
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effect,  would  be  a  new  agreement.  It  was  not  necessary,  as 
we  think,  that  there  should  be  any  action  on  the  part  of  the 
company.  No  formal  cancellation  or  physical  defacement  of 
the  policy  was  required,  because  by  virtue  of  the  contract  and 
the  statute,  the  surrender  of  a  policy  with  a  request  that  it  be 
terminated,  operates  as  a  cancellation,  even  if  the  insurer 
absolutely  refuses  to  permit  it  to  be  canceled. 

In  Train  v.  Holland  Purchase  Ins.  Co.  (62  N.  Y.  598 ;  S. 
C,  68  id.  208),  it  was  held  that  a  surrender  of  a  policy  by  the 
insured  and  the  acceptance  of  it  by  the  authorized  agent  of 
the  insurer  with  the  intention  on  the  part  of  both  that  it  should 
no  longer  be  a  contract,  was  in  effect  a  cancellation  of  it.  In 
that  case,  which  arose  prior  to  the  passage  of  the  statute,  it  did 
not  appear  on  either  occasion  when  it  was  before  tliis  court, 
as  an  examination  of  botli  appeal-books  shows,  that  the  policy 
surrendered  contained  any  provision  upon  the  subject  of  sur- 
render or  cancellation.  Hence  the  decision  proceeded  upon 
the  theory  of  a  new  arrangement  involving  a  meeting  of  minds, 
but  even  then  nothing  was  required  to  be  done  by  the  com- 
pany to  terminate  the  contract.  (See  also  Atlantic  Ins.  Co.  v. 
Goodall,  35  K  II.  328,  336 ;  Walters  v.  St.  Joseph  Fire  cfe 
Marine  Ins.  Co.,  39  Wis.  489.) 

In  order  to  terminate  the  insurance  it  was  necessary  that  the 
"  request  "  required  by  the  statute  and  the  contract  should  be 
made  by  one  authorized  to  act  in  the  matter  in  behalf  of  the 
plaintiff  to  one  having  adequate  authority  from  the  defendants. 
The  act  of  Reed  in  surrendering  the  policies  was  the  act  of 
the  plaintiff,  because,  aside  from  the  authority  plainly  to  be 
implied  from  the  position  he  held,  he  was  expressly  authorized 
to  surrender  some  of  the  policies  covering  the  charcoal,  and  as 
he  surrendered  but  part,  the  act  came  within  the  authorization. 
So  the  acts  of  Page  and  Little  in  receiving  the  policies  for 
cancellation,  were  the  acts  of  the  respective  defendants  whom 
they  represented,  as  it  was  conceded  on  the  trial  that  they 
"  had  authority  to  accept  policies  of  insurance  for  cancellation 
and  to  terminate  insurance  at  the  request  of  the  insured."  As 
to  the  ^Etna  policy,  therefore,  the  case  stands  as  if  the  insured 


1891.]  C.  P.  I.  Co.  v.  M.  Ins.  Co.  617 

Opinion  of  the  Court,  per  Vann,  J. 


had  banded  it  to  the  insurer  and  had  stated,  as  Reed  wrote  to 
Page  on  July  28,  1886,  that  it  was  "  for  cancellation.  Our 
stock  is  nearly  used  up.  We  should  be  allowed  for  the  unex- 
pired time  pro  rata cm  amount  paid.  *  *  *  Please  attend 
to  it  at  once."  Thus  we  have  an  absolute  surrender  of  the 
policy  with  an  unqualified  request  that  it  be  canceled  "  at 
once,"  because  it  was  no  longer  needed.  No  condition  was 
involved,  for  neither  surrender  nor  request  was  dependent  on 
the  rate  of  tlie  return  premium.  The  writer  simply  expressed 
the  opinion  that  there  should  be  a  pro  rata  allowance,  but  did 
not  request  cancellation  if,  nor  forbid  it  unless,  the  amount 
suggested  was  allowed.  Hence,  we  unite  with  the  learned 
General  Term  in  saying  that  "  the  plaintiff  had  done,  in  respect 
to  the  ^Etna  company,  all  that  was  needed."  It  had  given  up 
its  policy  to  a  person  authorized  to  receive  it  and  had  requested 
cancellation.  The  policy  having  been  actually  terminated,  was 
not  revived  by  taking  it  back  under  the  circumstances  stated. 
{Train  v.  Holland  Pur.  Ins.  Co.,  supra.) 

The  order  appealed  from  in  the  action  against  that  company 
should,  therefore,  be  affirmed  and  judgment  absolute  rendered 
against  the  plaintiff  in  accordance  with  the  stipulation  con- 
tained in  its  notice  of  appeal. 

The  cases  against  the  other  defendants  are  less  clear,  and 
the  result  reached  less  satisfactory,  because  it  rests,  of  neces- 
sity, upon  an  arbitrary  presumption,  and  may  or  may  not  be 
in  accordance  with  justice.  What  has  already  been  said 
applies  to  those  cases  down  to  the  time  that  the  policies 
involved  therein  reached  the  hands  of  Page,  who,  as  to  those 
policies,  was  not  the  agent  of  the  insurer,  but  of  the  insured. 
When  they  reached  his  hands,  therefore,  his  possession  was 
the  possession  of  the  plaintiff.  He  promptly  mailed  them, 
however,  to  Little,  who  stood  in  the  place  of  the  insurer,  so  far 
as  the  receipt  of  policies  for  cancellation  was  concerned.  Page 
had  no  power  to  impose  conditions,  and,  as  we  read  his  letter, 
he  assumed  none.  He  followed  the  language  of  his  instruc- 
tions by  stating  that  he  enclosed  the  policies  "  for  cancellation," 
giving  as  the  reason  that  the  stock  of  charcoal  was  used  up. 
Sickels— Vol.  LXXXII.        78 
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He  requested  as  high  a  rebate  as  possible,  and  that  a  statement 
of  the  amount  allowed  on  each  policy  should  be  sent  him  to 
show  Reed,  but  he  named  neither  sum  nor  rate  even  by  way 
of  suggestion,  and  left  nothing  open  so  that  he  could  recede  if 
the  allowance  was  not  satisfactory.  If  he  was  simply  trying 
to  find  out  what  terms  he  could  get  in  case  of  a  surrender,  why 
did  he  send  on  the  policies  before  he  knew  what  the  companies, 
would  do  ? 

It  is  contended  by  the  defendants  that  the  mailing  of  the 
policies  with  a  letter  stating  the  object  sufficed  to  cancel  them 
because  it  was  equivalent  to  the  acceptance  of  a  proposition 
by  mail,  and  the  following  cases  are  cited,  among  others,  in 
support  of  the  position :  Trevor  v.  Wood  (36  N.  Y.  307) : 
VaBBar  v.  Camp  (11  id.  441) ;  Mactier  *.  Frith,  (6  Wend. 
103),  and  Brisban  v.  Boyd  (4  Paige,  17).  These  were  cases 
of  contracting  wholly  by  letter  or  telegram.  It  was  long  ago 
held  that  if  an  offer  made  by  mail  is  accepted  by  mail,  the 
contract  is  complete  from  the  moment  the  letter  of  acceptance 
is  mailed,  even  if  it  is  never  received.  ( Vassar  v.  Camp^ 
supra.)  Those  cases  have  no  application  here,  because  no 
negotiation  was  pending  and  no  contract  was  proposed.  The 
plaintiff  did  not  make  any  offer  to  the  insurance  companies 
that  might  or  might  not  be  accepted.  It  sought  to  do  an  act 
that  would  be  binding  on  the  companies,  whether  they  were 
willing  or  not.  That  act  was  a  surrender  of  the  policies  with 
the  request  that  they  be  terminated,  and  the  act  could  not  be 
complete  until  the  request  reached  the  companies  or  their 
agent.  The  policies  and  notice  might  have  been  sent  by  a 
messenger,  who  would  have  been  the  agent  of  the  plaintiff  for 
that  purpose.  Having  been  sent  by  mail,  it  was  none  the  less 
the  agency  of  the  plaintiff  than  if  a  messenger  had  been 
selected.  It  was  necessary  for  the  plaintiff,  in  order  to  ter- 
minate the  policies,  to  have  its  notice  actually  reach  the  com- 
panies, or  their  representative,  and  the  instrument  selected  for 
that  purpose  was  the  agent  of  the  plaintiff,  not  of  the  defendant. 
If  the  plaintiff  lost  control  of  the  letter  as  soon  as  it  was  mailed, 
that  fact  has  no  bearing  except  upon  the  nature  of  its  relation 
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to  the  agent  that  it  empowered  to  deliver  the  package.  It 
seems,  however,  that  the  writer  of  a  letter  may  withdraw  it 
from  the  office  in  which  it  is  deposited,  or  from  the  office  to 
which  it  is  sent.  (U.  S.  Postal  Laws  and  Regulations,  §§  531, 
533.)  If  the  letter  never  reached  the  companies  they  would 
not  have  been  bound,  or,  if  it  reached  them  after  a  long  delay, 
they  would  have  been  bound  only  from  the  date  of  receipt. 
So  far  as  the  delivery  of  such  a  letter  is  concerned,  the  law 
does  not  recognize  the  agency  of  the  mail  as  of  any  higher  or 
more  binding  character  than  that  of  an  express  company  or  a 
private  individual,  although  it  may  presume  that  a  letter  duly 
mailed  was  received  by  the  person  to  whom  it  was  properly 
addressed.  (2Whar.Ev.§1324;  Powell's  Ev.  81-86.)  When 
did  the  notice  reach  the  companies  or  their  agent  Mr.  Little  ? 
If  it  reached  him  before  the  fire  the  policies  were  terminated 
ipso  facto  and  were  not  in  force  when  the  loss  occured.  If  it 
reached  him  after  the  fire  then  the  policies  were  in  force  when 
the  loss  occurred  and  the  character  of  the  contract  was  thereby 
changed  from  a  contingent  to  a  certain  liability  on  the  part  of 
the  insurer.  A  cause  of  action  based  on  an  absolute  debt 
forthwith  accrued  to  the  plaintiff  that  was  not  extinguished  by 
the  subsequent  receipt  of  the  policies  by  Little.  (Stone  v. 
Franklin  Fire  Ins.  Co.,  105  K  T.  543,  550 ;  Van  Valken- 
Jmrgh  v.  Lenox  Fire  Im.  Co.,  51  id.  465, 467.)  Whether  such 
receipt  would  take  effect  from  its  date,  as  to/losses  subsequently 
occurring,  is  not  here  involved  and  it  is  only  necessary  now  to 
decide  that  it  had  no  retroactive  effect  as  to  losses  that  had 
already  occurred.  If  the  letter  was  in  process  of  transmission 
at  the  time  of  the'fire,  the  request  .required,  both  by  statute 
and  by  contract,  had  not  been  effectually  made  and  the  can- 
cellation was  incomplete. 

Unfortunately  the  learned  referee  did  not  determine  whether 
the  policies  reached  Little  before  or  after  the  fire.  He  was 
requested  by  the  defendants  to  find  in  these  words :  "  At  or 
about  nine  o'clock  in  the  evening  of  July  twenty-ninth  Mr. 
Little,  while  on  his  way  to  'his  residence,  called  at  the  post- 
office  and  opened  his  post-office  drawer  and  found  therein  the 
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package  containing  the  policies  in  question  forwarded  to  him 
by  George  Page,  opened  the  said  package  and  found  that  it 
contained  policies  of  the  Crown  Point  Iron  Co.,  supposed  they 
were  sent  him  for  cancellation  and  placed  the  package  back  in 
his  post-office  drawer,  locked  it  and  went  home."  The  referee 
refused  to  so  find  unless  the  proposed  finding  was  amended  by 
inserting  after  "  July  twenty-ninth  "  the  words,  "  or  morning 
of  July  thirtieth."  The  defendants  excepted  to  the  refusal, 
but  the  testimony  of  Mr.  Little,  the  only  witness  upon  the 
subject,  was  almost  in  the  words  of  the  finding  as  amended. 
The  referee  was  clearly  justified  in  refusing  to  find  that  the 
letter  reached  the  agent  of  the  defendants  on  the  twenty- 
ninth.  Whether  this  refusal  to  find  is  equivalent  to  a  finding 
against  the  fact  or  not  (Standard  Oil  Co.  v.  Triumph  Ins. 
Co.,  64  N.  Y.  85),  there  was  a  failure  to  find  the  fact  essential 
to  a  successf ul  defense.  The  plaintiff  was  entitled  to  recover 
unless  the  defendants  established  and  the  referee  found,  either 
that  the  policies  had  been  terminated  or  the  facts  from  which 
the  law  would  infer  a  termination.  The  burden  of  proof  was 
upon  them  to  establish  the  facts  necessary  to  make  out  that 
defense,  and  one  of  them  was  that  Page's  letter  reached  Little 
before  the  fire  occurred.  Having  failed  to  do  this,  they  failed 
utterly  and,  therefore,  the  ord^r  appealed  from  in  each  of  the 
actions,  except  that  against  the  ./Etna  Insurance  Company, 
should  be  reversed  and  the  judgment  entered  on  the  report  of 
the  referee  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


E.  Willard  Boies,  Eespondent,  v.  Sarah  Benham, 
Impleaded,  etc.,  Appellant 

Plaintiff  contracted  to  sell  defendant  G.  certain  premises  for  $1,800.  It 
was  agreed  between  them  and  defendant  B.  that  the  latter  should  loan 
to  G.  $1,000,  to  be  paid  on  the  contract,  G.  to  execute  to  plaintiff  a 
mortgage  on  the  premises  for  $800,  the  balance  of  the  purchase-money, 
and  to  8.  a  mortgage  for  the  $1,000  loaned,  and  that  the  deed  and 
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mortgages  should  be  recorded  at  the  same  time.  This  agreement  was 
carried  out  and  plaintiff  received  the  $1,000  from  B.  In  an  action  to 
foreclose  plaintiff's  mortgage  the  referee  found  that  plaintiff  neither 
parted  nor  intended  to  part  with  his  equitable  lien,  and  he  refused  to 
find  that  it  was  agreed  that  the  mortgages  should  be  concurrent  liens. 
BM  (Follett,  Ch.  J.,  dissenting),  that  plaintiff  had  an  equitable  lien 
for  the  purchase-money  unpaid  until  the  substitution  therefor  of  the 
legal  lien  of  his  mortgage  deed,  and  so,  the  continuity  of  the  lien  was  not 
broken,  but  merely  changed  in  character,  and  this  lien  had  priority  over 
that  of  B.'s  mortgage;  that  while  plaintiff  might  have  waived  his  prior 
lien  or  estopped  himself  from  asserting  it,  the  question  as  to  whether  he 
had  so  done  was  one  of  fact  upon  which  the  determination  of  the  referee 
was  conclusive;  that  the  agreement  that  the  papers  should  be  recorded 
at  the  same  time  did  not,  as  matter  of  law,  place  the  liens  of  the  two 
mortgages  on  an  equality. 

Pbtter  v.  CrandaU  (Clarke,  120),  distinguished. 

Reported  below,  58  Hun,  236. 

(Argued  June  12,  1891;  decided  October  18,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  plaintiff,  by  contract  with  Purple  Gardner,  agreed  to 
sell  and  convey  to  the  latter  certain  premises  in  Schoharie 
county  for  $1,800.  Afterwards,  on  March  11,  i884,  the  plain- 
tiff received  $1,000,  made  deed  of  conveyance  to  Gardner  and 
took  from  him  his  bond  for  $800,  the  balance  of  the  purchase- 
money,  secured  by  mortgage  on  the  premises.  This  action  was 
brought  to  foreclose  that  mortgage.  The  defendant  Benham 
held  a  mortgage  made  to  her  upon  the  land  to  secure  the  pay- 
ment of  $1,000.  The  plaintiff  alleged  that  the  lien  of  the  Ben- 
ham mortgage  was  subsequent  to  that  of  his  mortgage.  This 
she  denied  and  alleged  that  the  lien  of  hers  was  synchronous 
with  that  of  the  plaintiffs  mortgage.  The  referee  determined 
that  issue  against  her,  and  by  his  report  found  that  the  two 
bonds  and  mortgages  were  made  at  the  .same  time  by  Gardner, 
who  then  in  the  presence  of  the  plaintiff  borrowed  of  Benham 
the  $1,000 ;  that  the  two  mortgages  were  recorded  at  the  same 
time;  that  the  plaintiff  neither  parted  or  intended  to  part 


622  Boies  v.  Benham.  [Oct, 

Statement  of  case. 

with  his  equitable  lien,  and  that  the  lien  of  his  mortgage  was 
prior  to  that  of  the  defendant  Benham.  And  upon  the  request 
of  the  defendant  the  referee  further  found  that  before  the 
conveyance  was  made  it  was  agreed  between  the  plaintiff, 
Gardner  and  Benham  that  Gardner  was  to  execute  to  her  a 
mortgage  on  the  premises  for  $1,000,  and  this  money  to  be 
paid  by  Benham  directly  to  the  plaintiff ;  that  Gardner  was 
Also  to  execute  to  the  plaintiff  another  mortgage  on  the  prem- 
ises for  $800  ;  that  the  deed  and  the  two  mortgages  should  be 
recorded  at  the  same  time,  and  that  according  to  the  agree- 
ment the  deed  and  mortgages  were  executed  and  delivered  at 
the  same  time  as  part  of  the  same  and  one  transaction,  and  the 
payment  wad  made  by  Benham  directly  to  the  plaintiff.  The 
referee  refused  to  find  that  the  two  mortgages  were  equal 
liens,  and  the  defendant  Benham  excepted. 

F.  Countryman  for  appellant.  The  equitable  lien  of  the 
plaintiff,  as  grantor  for  the  purchase-money,  was  waived  at  the 
time  he  gave  the  conveyance  to  the  purchaser.  (Oat/lord  v. 
Knapp,  15  Hun,  87 ;  Fish  v.  Howland,  1  Paige,  20 ;  Shirley 
Case,  2  Edw.  Ch.  505 ;  Stuart  v.  Harrison,  52  Iowa,  511 ; 
Escher  v.  Simmons,  54  id.  269 ;  Young  v.  Wood,  11  B.  Mon- 
roe, 123;  Richards  v.  McPherson,  74  Ind.  159;  Little  v. 
Brown,  2  Leigh,  353 ;  Wells  v.  JIarter,  56  Cal.  342 ;  Nairn 
v.  Prawse,  6  Yes.  752 ;  Vail  v.  Foster,  4  N.  Y.  312 ;  Gilmare 
v.  Brown,  1  Mason  C.  C.  R.  191 ;  4  Wheat.  255.)  The  equit- 
able lien  being  waived,  the  parties  must  stand  upon  an  equal 
footing,  if  such  was  their  real  intention,  as  ascertained  from 
the  facts  found  by  the  trial  court.  That  such  was  their  inten- 
tion is  evident  from  the  terms  of  their  agreement.  {Dryden 
v.  Frost,  3  M.  &  C.  670 ;  McGovern  v.  Smith,  44  Barb.  232, 
239 ;  Nichols  v.  Glover,  41  Ind.  25 ;  Mitchell  v.  Butt,  45  Ga. 
162;  Hamilton  v.  Gilbert,  2  Heisk.  680;  Latham  v.  Staples, 
46  Ala.  462 ;  Kittle  v.  Van  Dyck,  1  Sandf .  Ch.  76,  81 ;  Jack- 
son v.  Austin,  15  Johns.  477,  478 ;  Cunningham  v.  Knight, 

1  Barb.  399 ;  Clark  v.  Munroe,  14  Mass.  351 ;  Fish  v.  Potter, 

2  Abb.  Ct.  App.  Dec.  140 ;  Balkum  v.  Owens,  47  Ala.  266.) 
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Both  mortgages  having  been  delivered  and  recorded  concur- 
rently, no  question  arises  under  the  recording  acts.  (Green  v. 
Warnick,  64  N.  Y.  220.)  The  plaintiff  was  not  entitled  to  a 
foreclosure  cutting  off  the  Benham  mortgage  as  a  subsequent 
incumbrance.  (Potter  v.  Crandall,  Clark's  Ch.  120.)  If 
some  of  the  findings  of  fact  are  more  favorable  to  the  appel- 
lant than  others,  she  has  the  right  on  this  appeal  to  claim  the 
benefit  of  those  which  are  most  favorable  to  her.  (Conselyea 
v.  BUnchard,  103  N.  Y.  231 ;  Redfield  Case,  110  id.  671.) 

G.  M,  Palmer  for  respondent.  There  can  be  no  review  in 
this  court  of  the  questions  of  fact  depending  upon  conflicting 
evidence.  (Code  Civ.  Pro.  §  1337 ;  In  re  Ross,  87  K  Y.  514; 
Dams  v.  Clark,  Id.  623 ;  Hynss  v.  MeDermott,  91  id.  451 ; 
People  ex  reL  v.  French,  92  id.  306.)  If  there  is  any  evi- 
dence to  sustain  the  findings  of  fact,  they  are  conclusive  in 
this  court.  ( Van  Gelder  v.  Van  G elder,  77  id.  446 ;  Derham 
v.  Lee,  87  id.  599,  605 ;  Raux  v.  Brand,  90  id.  309,  312 ;  Cas- 
well v.  Davis,  58  id.  223.)  The  referee  finds  that  the  two  mort- 
gages were  not  to  be  equal  liens,  so  even  conceding  that  it 
was  agreed  that  the  mortgages  should  be  recorded  at  the  same 
time,  yet  that  fact  does  not  make  the  mortgages  of  equal 
lien.  While  the  Benham  mortgage  might  be  considered  a 
purchase-money  mortgage,  as  against  a  previous  judgment 
creditor  of  Purple  Gardner,  the  mortgagor,  or  to  such  an 
extent  as  to  cut  off  the  dower  of  the  wife  of  Purple  Gardner, 
it  cannot  cut  off,  or  stand  equal  with,  the  equitable  lien  of  thi6 
plaintiff  for  his  $800,  the  referee  having  found  as  a  question 
of  fact,  that  by  the  sale  plaintiff  was  entitled  to  a  lien  for  the 
unpaid  purchase-money,  that  he  did  not  intend  to  waive  or 
part  with  that  lien,  and  that  his  mortgage  was  entitled  to 
priority.  (Jackson  v.  Austin,  15  Johns.  477.)  The  giving 
of  the  deed  by  plaintiff  to  Gardner  and  taking  the  $800  mort- 
gage back  was  an  indivisible  transaction.  No  mortgage  or 
other  lien  could  come  in  between  them.  Plaintiff  did  not  part 
with  his  equitable  interest  of  $800  in  the  property,  but  still 
owned  it ;  he  had  only  conveyed  a  $1,000  interest.     (Dusen- 
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bury  v.  HuUbert,  59  N.  Y.  541,  544,  545 ;  French  v.  Leroy, 
16  Wkly.  Dig.  269 ;  O,  S.  Go.  v.  Whitier,  69  N.  Y.  337 ;  Ellis 
v.  Ilarman,  90  id.  466,  472  ;  Jackson  v.  McKermey,  3  Wend. 
235 ;  Stow  v.  Tift,  15  Johns.  463 ;  Holbrook  v.  Finney,  4 
Mass.  569 ;  Ransom  v.  Zampman,  5  N.  Y.  456,  461.)  The 
plaintiffs  mortgage  attached  to  the  whole  estate,  while  defend- 
ant Benham's  mortgage  only  to  the  interest  which  Purple 
Gardner  had,  which  was  the  title  to  the  property  subject  to 
plaintiff's  mortgage.     (Dusenbury  v.  Hulbert,  59  N.  Y.  547.) 

Bradley,  J.  The  plaintiff  had  an  equitable  lien  for  the 
purchase-money  unpaid  until  the  substitution  for  it  of  the  legal 
lien  of  the  mortgage  taken  by  him  to  secure  the  payment  of 
the  balance  of  the  purchase-money.  (Fish  v.  Rowland,  1 
Paige,  20 ;  Payne  v.  Wilson,  74  N.  Y.  348.)  And  the  con- 
veyance having  been  made  and  the  mortgage  taken  by  him  in 
the  same  transaction,  the  former  will  be  deemed  made  subject 
to  the  latter,  and  in  practical  effect  the  grantee  took  by  the 
deed  the  equity  of  redemption  only.  (Stow  v.  Tifft,  15  Johns. 
458  ;  Jackson  exdem.  v.  McKenny,  3  Wend.  233  ;  Rawson  v. 
Zampman,  5  N.  Y.  456 ;  Dusenbury  v.  Hulbert,  59  id.  541 ; 
Coutant  v.  Servoss,  3  Barb.  128.)  And  subject  to  a  mortgage 
made  at  the  time  of  conveyance,  by  the  grantee  to  a  third  per- 
son who  advances  the  purchase-money,  are  dower  (although 
the  mortgage  is  made  by  the  husband  alone)  and  previous 
judgments  against  him.  (1  R  S.  740,  §  5  ;  Id.  749,  §  5 ;  Code, 
§  1254;  Jackson  v.  Austin,  15  Johns.  477;  Kit&e  v.  Van 
Dyck,  1  Sandf .  Ch.  76  ;  Cunningham  v.  Knight,  1  Barb.  399 ; 
Clark  v.  Munroe,  14  Mass.  351.) 

But  by  reason  of  the  pre-existing  equitable  lien  of  the 
vendor  and  grantor,  which  continues  until  the  substitution  for 
it  of  the  legal  lien  of  the  mortgage  to  secure  the  unpaid  pur- 
chase-money, the  mortgage  so  taken  by  him  has  priority  over 
that  of  such  third  person  taken  at  the  same  time  from  the 
grantee.  (Clark  v.  Brown,  3  Allen,  509 ;  Turk  v.  Funk,  68 
Mo.  18;  30  Am.  R.  771;  Appeals  of  Williamsport  Nat. 
Bank,  91  Penn.  St.  163.)     As  to  the  former,  the  continuity 
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of  the  lien  is  not  broken,  but  merely  changed  in  character 
from  an  equitable  to  a  legal  one  perfected  by  the  mortgage  to 
him  for  the  balance  of  the  purchase-money.  (Stafford  v.  Van 
Rensselaer,  infra;  Payne  v.  Wilson^  supra.)  And  this  is 
not  dependent  on  the  statute.  It  is  unnecessary  to  inquire 
whether  any  different  question  may  have  arisen  in  the  present 
case  if  no  equitable  title  in  the  vendee,  and  no  equitable  lien 
of  the  vendor  had  preceded  the  time  of  the  execution  and 
delivery  of  the  deed  and  mortgage. 

A  grantor  may,  however,  by  agreement  waive  such  prior 
right  or  estop  himself  from  asserting  it,  and  thus  subject  the 
lien  of  his  to  the  preference  of  that  taken  by  another  at  the 
same  time  on  the  property,  or  place  it  on  an  equal  footing 
with  it. 

The  question  at  the  trial  was  whether  that  was  done  in  the 
present  caue.  Such  may  have  been  the  intention  of  the 
parties ;  and  it  may  be  that  the  evidence  would  have  war- 
ranted that  finding  by  the  referee.  But  the  facts  found  by 
him  did  not  require  such  conclusion.  While  there  was  evi- 
dence on  the  part  of  the  defendant  tending  to  prove  that  such 
was  the  purpose  of  the  parties  at  the  time  of  the  transaction, 
that  of  the  plaintiff  was  to  the  contrary.  The  evidence  and 
the  inferences  derivable  from  it  presented  in  that  respect  a 
question  of  fact  for  the  referee,  whose  determination  must 
here  be  deemed  conclusive  upon  that  issue. 

The  understanding  of  the  parties  as  found,  that  the  deed 
and  mortgages  were  to  be,  and  accordingly  were,  made  and 
recorded  at  the  same  time,  did  not  necessarily,  and  as  a  matter 
of  law,  place  the  lien  of  the  two  mortgages  on  an  equality,  as 
would  have  been  the  case  if  neither  of  the  mortgagees  had 
been  the  vendor  and  grantor  of  the  premises.  Upon  the  facts 
so  found  he  did  not  necessarily  waive  any  rights  which  the 
relation  of  the  vendor  and  grantor  gave  him.  The  inquiry  as 
to  the  purpose  of  the  understanding  that  the  mortgages  should 
be  made  and  recorded  at  the  same  time  was  for  the  considera- 
tion of  the  referee  upon  the  evidence,  and  whether  it  was 
intended  to  confer  greater  rights  upon  the  defendant  Benham 
Siokels— Vol.  LXXXII.        79 
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than  would  arise  from  the  mere  fact  that  they  were  so  made 
and  recorded  was  for  him  to  determine.  He  found  that  the 
plaintiff  did  not  waive  or  intend  to  waive  his  equitable  lien. 
By  tliis  he  meant  to  be  understood  that  the  plaintiff  neither 
waived,  or  intended  to  waive,  or  surrender  any  of  the  rights 
which  the  equitable  lien,  existing  in  his  favor  up  to  the  time 
of  taking  his  mortgage,  afforded  him.  This  was  the  right  of 
preference  of  his  lien,  presumptively  arising  from  his  equitable 
lien  merged  in  the  legal  lien  of  his  mortgage.  {Stafford  v. 
Van  Rensselaer,  9  Cow.  316.)  The  defendant's  lien,  having 
been  founded  upon  the  security  given  for  that  amount  of  the 
purchase-money  advanced  by  her  for  the  grantee,  was  secondary 
only  to  that  of  the  plaintiff's  mortgage. 

In  Potter  v.  Crandall  (Clarke,  120)  all  the  mortgagees 
were  grantors  of  the  premises,  and  in  that  respect  their  rights, 
and,  consequently,  as  between  themselves,  the  liens  of  the 
mortgages  stood  on  equality.  In  the  case  at  bar  the  defend- 
ant's claim  rests  upon  an  alleged  agreement  with  the  plaintiff 
to  place  her  mortgage  in  such  relation  with  that  of  the  plain- 
tiff. As  that  position  is  not  supported  by  the  findings  of  the 
referee  the  liens  of  the  two  mortgages  must  here  be  treated  as 
having  the  relation  in  which  the  law  placed  them.  While  it 
is  true,  as  suggested,  that  the  defendant  is  entitled  to  the  benefit 
of  the  findings  of  the  referee  most  favorable  to  her,  if  there  is 
any  material  conflict  between  them,  there  is  no  inconsistency  in 
the  findings  for  the  application  of  that  rule  to  substantially  aid 
the  defendant.     {Kelly  v.  Zeggett,  122  N.  Y.  633.) 

The  judgment  should  be  affirmed. 

Follett,  Ch.  J.  (dissenting).  Since  1805  the  statutes  of 
this  state  have  provided  that  the  lien  of  a  mortgage  given  on 
land  to  secure  the  payment  of  its  purchase-price  is  superior  to 
the  lien  of  a  prior  judgment  against  the  grantee.  (Chap.  99, 
L.  1805;  1R.L  714,  §  15;  1  R  S.  749,  §  5;  Code  C.  P. 
§  1254.)  Since  1828  the  statutes  have  provided  that  the  lien 
of  a  mortgage  in  which  the  wife  does  not  join,  given  on  land 
purchased  during  coverture,  to   secure   the  payment  of  its 
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purchase-price,  is  superior  to  the  claim  of  the  widow  of  the 
mortgagor  to  dower  in  the  premises.  (1  K*  S.  740,  §  5.)  It 
has  been  frequently  held  under  these  statutes  that  a  mortgage 
executed  by  a  grantee  simultaneously  with  his  grant,  on  the 
subject  of  the  grant,  to  a  person  other  than  the  grantor,  to 
secure  the  payment  of  money  loaned  with  which  to  pay  the 
purchase-price,  and  which  is  so  applied,  is  entitled  to  the  s$me 
priority  over  a  prior  judgment,  and  also  over  the  widow  of 
the  mortgagor  as  a  mortgage  to  secure  the  purchase-price 
executed  by  a  grantee  to  the  grantor.  (Jackson  v.  Austin, 
15  John.  477 ;  Haywood  v.  Nooney,  3  Barb.  643 ;  Ray  v. 
Adams,  4  Hun,  332 ;  Stow  .v.  Tift,  15  John.  458 ;  Kittle  v. 
Van  Dyck,  1  Sandf.  Ch.  76 ;  McGowan  v.  Smith,  44  Barb. 
232 ;  4  Kent's  Com.  39 ;  2  Pom.  Eq.  Juris.  §  725 ;  1  Jones 
Mort.  §  464.)  In  Massachusetts,  where  there  is  no  such  stat- 
ute, a  mortgage  taken  by  a  third  person  to  secure  the  payment 
of  money  loaned  and  applied  to  the  payment  of  the  purchase- 
price  of  the  mortgaged  property,  has  the  same  priority  over 
the  widow's  right  of  dower  as  though  the  mortgage  had  been 
given  directly  to  the  grantor.  (Clark  v.  Munroe,  14  Mass. 
351.)  The  statutes  cited  do  not  in  terms  include  nor  exclude 
mortgages  taken  by  third  persons,  and  the  cases  referred  to 
rest  upon  the  theory  that  a  person  advancing  money  to  pay  the 
purchase-price  of  land,  and  which  is  so  applied,  has  the  same 
equity,  and  is  entitled  to  the  same  security  as  the  grantor  has 
under  a  mortgage  to  him  for  the  payment  of  the  purchase- 
money.  The  plaintiff  in  this  action  (who  was  the  grantor),  by 
extending  the  time  for  the  payment  of  part  of  the  purchase- 
money  and  taking  a  mortgage  therefor  with  knowledge  that 
the  remainder  of  the  purchase-price  was  to  be  raised  by  a 
mortgage  to  Mrs.  Benham,  exchanged  his  equitable  lien  for  a 
legal  one.  (Payne  v.  Wilson,  74  N.  Y.  348 ;  Fish  v.  How- 
lemd,  1  Paige,  20 ;  Bond  v.  Kent,  2  Vera.  280 ;  Capper  v. 
Spottiswoode,  Taml.  21 ;  Young  v.  Wood,  11  B.  Mon.  123  ; 
Camden  v.  Vail,  23  Cal.  634 ;  Mackreth  v.  Symmonsy  15  Ves. 
329 ;  S.  C,  1  Wh.  &  T.  [L.  C]  289.) 

The  referee  found  that  it  was  agreed  between  Boies,  the 
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grantor,  Gardner,  the  grantee,  and  Mrs.  Benham,  that  the  deed 
and  both  mortgages  should  be  executed,  delivered  and  recorded 
at  the  same  time,  and  that  pursuant  to  this  agreement,  they 
were  so  executed,  delivered  and  recorded ;  but  he  refused  to 
find  whether  it  was  agreed  that  the  mortgages  should  be  con- 
current liens,  or  that  one  should  have  priority  over  the  other. 

Eighteen  hundred  dollars  was  the  purchase-price  of  the  land ; 
the  payment  of  $800  was  secured  by  the  mortgage  to  the 
plaintiff,  and  the  remainder,  $1,000,  was  paid  to  him  in  cash 
furnished  by  Mrs.  Benham,  the  payment  of  which  was  secured 
By  her  mortgage ;  and  in  the  absence  of  an  agreement  to  the 
contrary,  she  stands  in  his  shoes  as  to  this  sum,  her  equity 
being  equal  to  his  in  every  respect.  I  am  unable  to  see  how 
the  plaintiff,  with  Mrs.  Benham's  money  in  his  pocket,  obtained 
in  this  way  by  his  concurrence,  can  be  said  to  have  an  equity 
superior  to  hers. 

Under  the  decisions  last  cited,  if  Mrs.  Benham  had  loaned 
Gardner  $1,800  for  the  purpose  of  paying  the  whole  of  the 
purchase-money  to  the  grantor,  and  it  had  been  so  applied,  and 
she  had  taken  a  mortgage  for  her  security  on  the  land,  she 
would  have  stood  in  the  place  of  the  grantor,  and  have  been 
entitled  to  every  equity  that  he  would  have  been  entitled  to 
had  he  taken  the  mortgage.  Instead  of  advancing  the  whole 
purchase-price  she  advanced  but  part,  and  received  her  mort- 
gage, and  why  she  is  not  pro  tanto  in  the  place  of  the  grantor, 
and  invested  with  all  his  equities,  it  is  difficult  to  see. 

Had  there  been  an  outstanding  judgment  against  Gardner 
when  these  mortgages  were  given,  Mrs.  Benham's  mortgage 
would  have  had  the  same  priority  over  the  judgment  as  the 
plaintiff's  mortgage,  and  in  case  of  Gardner's  death,  her  mort- 
gage would  be  prior  to  the  claim  of  his  widow  to  dower  in 
the  mortgaged  premises,  the  same  as  the  plaintiff's  mortgage. 

In  Clark  v.  Brown  (3  Allen,  509),  two  mortgages  were 
executed  on  the  same  day  and  recorded  at  the  same  time.  One 
waa  to  secure  the  payment  of  part  of  the  purchase-price  of 
the  mortgaged  land,  but  the  other  does  not  appear  to  hare 
been  to  secure  money  applied  in  payment  of  the  remainder  of 


1891.]  Boies  v.  Benham.  629 

Dissenting  opinion,  per  Follett,  Ch.  J. 

the  purchase-money.  The  mortgage  for  the  purchase-money 
was  held  the  prior  lien. 

In  the  case  of  the  City  National  Bank  and  York  County 
National  Bank  (91  Penn.  St.  163),  land  was  contracted  to  be 
sold  by  Hall  to  Nichols,  who  afterwards  contracted  to  sell  it  to 
Potter  and  Wonderly  for  $40,000.  At  this  time  there  was  due 
Hall  from  Nichols  $16,000  on  contract  Hall  conveyed  Ihe 
land  to  Potter  and  Wonderly,  receiving  from  them  their  bom  Is 
for  $16,000  due  him,  secured  by  a  mortgage  on  the  property. 
On  the  same  day  Potter  and  Wonderly  gave  to  Nichols  bonds 
for  $24,000,  secured  by  a  mortgage  on  the  premises.  The 
deed  and  mortgages  were  executed  and  recorded  on  the  same 
day.  It  was  asserted  that  the  mortgages  were  concurrent  liens* 
but  it  was  held  that  the  one  to  Hall  was  prior,  because  given 
to  him  in  payment  of  the  purchase-price.  He  had  a  clear 
equity  against  Nichols  and  his  assignee,  because  Nichols  owed 
him  the  $16,000,  the  purchase-price  of  the  land,  which  he  wa» 
bound  to  pay  before  he  could  acquire  title,  or  before  he  could 
become  entitled  to  his  profit  of  $24,000  arising  from  his  sale 
to  P.  &  W.,  to  secure  which  he  received  his  mortgage.  Ai 
was  said  by  the  court  in  discussing  this  question  :  "  Thus,  sub- 
stantially and  in  effect,  the  mortgage  to  Hall  was  for  the  pur- 
chase-money due  him  on  his  legal  title,  and  the  mortgage  to 
Nichols  was  for  the  value  of  his  equitable  interest  in  the  land. 
*  *  *  Nichols  could  not  assert  any  equity  to  defeat  th* 
superior  right  of  the, mortgage  given  to  Hall." 

In  Turk  v.  Funk  (68  Mo.  18),  the  plaintiff  sold  land  to  the 
defendant  by  an  executory  contract  for  $2,200,  of  which  $50(1 
was  to  be  paid  on  the  execution  of  the  deed  and  the  remainder, 
$1,700,  was  to  be  secured  to  be  paid  by  a  mortgage  on  the 
premises.  The  purchaser,  before  receiving  his  deed,  borrowed 
$500  of  a  third  person,  to  secure  the  payment  of  which  a 
mortgage  was  given  and  placed  on  record.  Subsequently  the 
$500  Was  applied  in  payment  of  part  of  the  purchase-price,  a 
deed  was  given  and  a  purchase-money  mortgage  to  secure  the 
$1,700  was  executed.  It  was  held  that  the  mortgage  for  $1,700 
was  prior  to  the  one  for  $500  upon  the  ground  that  the  mort- 
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gagor  when  he  executed  the  mortgage  for  $500  had  no  title  to 
the  land  and  could  only  give  a  lien  upon  his  then  existing 
interest  in  it  The  grantor  did  not  know  of  the  execution  of 
the  mortgage  to  the  third  person  until  after  he  had  conveyed 
atod  recorded  his  mortgage. 

The  three  cases  last  cited  do  not  seem  to  me  decisive  of  the 
one  at  bar,  nor  are  they  nearly  related  to  it. 

It  is  not  asserted,  and  under  the  facts  found  it  cannot  be 
successfully  maintained,  that  the  holder  of  either  mortgage 
had  acquired  a  legal  preference  over  the  other.  Under  the 
decisions,  which  rest  upon  the  principles  of  natural  equity,  the 
equities  of  these  mortgagees  are  equal,  each  holding  a  security 
for  the  payment  of  parts  of  the  purchase-price  of  the  mort- 
gaged premises.  In  Granger  v.  Crouch  (86  N.  Y.  494),  two 
mortgages  were  given  by  the  grantee  to  the  grantor  to  secure 
the  payment  of  part  of  the  purchase-price  of  the  mortgaged 
land.  Both  were  executed  and  recorded  at  the  same  time. 
One,  the  smallest,  and  the  first  to  fall  due,  was  assigned  and 
the  assignee  claimed  priority.  It  was  held  that  both  being 
given  for  the  purchase-price  the  equities  were  equal,  and  that 
in  the  absence  of  an  agreement  that  one  should  have  priority 
over  the  other,  they  were  concurrent  liens.  The  presumption 
being  that  the  mortgages  in  the  case  at  bar  were  concurrent 
liens,  the  burden  of  establishing  that  one  was  prior  to  the 
other  rested  on  the  party  alleging  it,  and  the  referee  having 
failed  to  find  an  agreement  that  the  plaintiffs  mortgage  was 
to  be  prior  to  Mrs.  Bcnham's,  he  cannot  sustain  this  judgment. 
On  a  retrial  it  will  undoubtedly  be  determined  whether  it  was 
agreed  that  either  mortgage,  and  if  so,  which  was  to  have 
priority.  The  parties  have  the  right  to  have  this  issue 
determined. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur  with  Beadley,  J.,  except  Follett,  Ch.  J., 
dissenting. 

Judgment  affirmed. 


-\ 

MEMOEANDA 

OF  THE 

Causes  Decided  During  the  Period  Embraced  in  teis 
Volume,  Which  Are  Not  Reported  in  Full. 


John  Flanneby,  Appellant,  v.  J.  Wesley   Van   Tassel,         J|£   625 

Respondent. 

Where  the  title  of  a  vendee  of  personal  property  who  purchased  In  good 
-  faith  is  attacked  as  fraudulent  by  creditors  of  the  vendor,  the  declara- 
tions of  a  vendor,  when  not  a  party,  made  previous  to  the  sale,  to  a 
stranger,  in  the  absence  of  the  vendee,  are  not  competent,  save  where  a 
conspiracy  to  defraud  between  the  vendor  and  vendee  has  been  shown, 
or  where  the  vendor  after  the  sale  continues  in  possession,  exercising 
acts  of  ownership  over  the  property,  thus  raising  the  presumption  that 
the  sale  was  fraudulent. 

(Submitted  March  6,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  24,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  recover  the  value  of  a  stock 
of  goods  and  merchandise  alleged  to  have  been  wrongfully 
taken  from  the  possession  of  the  plaintiff  by  the  defendant 

"  The  defense  was  that  they  were  the  goods  of  one  Edward 
McManus,  and  that  the  defendant  as  sheriff  of  Dutchess  county 
levied  upon  them  by  virtue  of  an  attachment  issued  in  an 
action  brought  against  McManus  by  Edward  C.  Barnes  and 
Albert  W.  Mapes. 

"  The  evidence  on  behalf  of  the  plaintiff  tended  to  show  that 
on  the  12th  day  of  March,  1889,  McManus  was  short  in  his 
accounts  as  the  treasurer  of  the  village  of  Fishldll  Landing  in 
the  amount  of  $1,569.39,  for  which  the  plaintiff  was  liable  as  his 
bondsman ;  that  he  was  also  indorser  upon  two  notes  of  McManus 
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for  fifty  dollars  each  and  one  for  $100 ;  that  in  addition  McManus 
was  owing  him  ninety  dollars  for  the  rent  of  a  bam ;  that  on 
the  morning  of  that  day  McManus  sold  to  him  the  stock  of 
goods  in  question  upon  the  consideration  that  he  should  assume 
and  pay  the  liability  of  McManus  as  treasurer,  the  three  notes 
upon  which  he  was  indorser  and  cancel  the  amount  that 
McManus  was  owing  him,  all  of  which  was  done.  The  plain- 
tiff, through  his  attorney  Mr.  Hu6tis,  immediately  took  pos- 
session of  the  stock  of  goods  and  put  one  John  McManus,  a 
former  clerk  under  Edward  McManus,  in  charge.  Two  days 
thereafter  the  defendant,  through  his  attachment,  took  posses- 
sion of  the  goods  and  closed  the  store. 

"  After  the  plaintiff  had  rested,  Mapes,  one  of  the  plaintiffs 
in  the  attachment  suit,  was  sworn  as  a  witness  for  the  defend- 
ant, and  was  permitted  under  an  objection  and  exception  by 
the  plaintiff,  to  give  evidence  of  the  declarations  made  by 
Edward  McManus  on  the  evening  before  the  sale  to  himself 
and  several  others  in  reference  to  his  financial  condition,  in 
which  he  stated  that  he  was  perfectly  solvent ;  that  he  had 
sufficient  upon  his  books  to  pay  all  of  his  creditors ;  that  the 
report  in  reference  to  his  being  short  in  his  accounts  as  treas- 
urer of  the  village  was  not  true ;  that  there  was  only  a  dis- 
crepancy in  his  accounts  amounting  to  between  two  and  three 
dollars ;  that  he  had  not  absented  himself  from  his  place  of 
business  to  avoid  the  service  of  process,  etc 

"  We  are  of  the  opinion  that  the  evidence  in  reference  to 
these  declarations  was  improperly  received.  It  enabled  the 
defendant  to  argue  before  the  jury  that  on  the  evening  before 
the  transfer  of  the  goods  in  question  to  the  plaintiff,  McManus 
falsely  represented  his  financial  condition  to  be  solvent  and 
that  the  report  of  his  defalcation  as  treasurer  was  untrue,  thus 
materially  prejudicing  the  plaintiff's  claim. 

"  Undoubtedly  all  that  was  said  and  done  by  parties  upon 
the  occasion  of  the  transfer  of  personal  property  may  be  given 
in  evidence  as  part  of  the  res  gestce,  so  also  may  the  declara- 
tions of  a  party  to  the  action  be  given  as  against  himself,  but 
not  against  the  others,  for  as  to  them  it  would  be  mere  hearsay. 
Ordinarily  the  declarations  of  a  vendor  when  not  a  party, 
made  to  a  stranger  in  the  absence  of  the  vendee,  are  not  com- 
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petent  as  evidence  affecting  the  title  of  a  purchaser  of  personal 
property,  in  good  faith  and  for  value,  either  before  or  after  its 
transfer.  To  this  rule  there  are  exceptions,  as  for  instance, 
where  a  conspiracy  between  the  vendor  and  vendee  to  defraud 
is  first  shown  to  have  existed,  or  where  the  party  holds  as  a 
privy  by  representation,  or  in  such  a  representative  character 
as  between  whom  and  the  declarant  there  is  a  community  of 
interest  in  the  event  of  the  suit,  or  where  the  vendor  after  the 
sale  still  continues  in  possession,  exercising  acts  of  ownership 
over  the  property,  thus  raising  the  presumption  that  the  sale 
was  fraudulent 

"  The  cases  in  which  the  question  has  been  considered  are 
quite  numerous  and  are  about  evenly  divided  between  declara- 
tions made  before  and  those  made  after  the  transfer.  As  to 
the  latter,  there  appears  to  have  been  no  question  about  the 
rule.  It  is  elementary  and  settled  by  an  unbroken  line  of 
authorities.  As  to  declarations  made  before  transfer,  the  rule 
at  one  time  appears  to  have  been  in  some  confusion  ;  but  it 
was  finally  settled  in  the  case  of  Paige  v.  Cagwin  (7  Hill,  361), 
in  which  Senator  Lott,  in  an  elaborate  opinion,  reviews  all  of 
the  authorities  and  disposes  of  the  question.  In  Dodge  v. 
Freedman's  Sewings  and  Trust  Co.  (93  U.  S.  379),  Mr. 
Justice  Hunt,  in  delivering  the  opinion  of  the  court,  com- 
menting upon  the  evidence  of  declarations,  says :  i  Evidence 
of  this  character  was  given  by  each  party  and  admitted,  not- 
witstanding  the  objection  of  the  other.  No  principle  can  be 
found  to  justify  the  admission  of  this  evidence.  It  has  long 
been  settled  that  the  declarations  made  by  the  holder  of  a  chat- 
tel or  promissory  note  while  he  held  it,  are  not  competent 
evidence  in  a  suit  upon  it  or  in  relation  to  it  by  a  subsequent 
owner.  This  was  settled  in  the  state  of  New  York  in  the  case 
of  Paige  v.  Cagin  (7  Hill,  361),  and  is  now  admitted  to  be 
sound  doctrine.' 

"  In  the  case  of  Truax  v.  Slater  (86  N.  Y.  630),  the  plain- 
tiff, as  assignee  for  the  benefit  of  creditors,  sought  to  recover 
of  the  defendants  the  amount  of  accounts  collected  by  him 
upon  the  ground  that  they  belonged  to  the  assigned  estate. 
The  defense  was  that  they  had  been  transferred  to  the  defend- 
ant by  the  assignor  before  the  general  assignment.  Upon  the 
Sickels  —Vol.  LXXXII.        80 
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trial,  declarations  of  the  assignor  were  sought  to  be  given  in 
evidence,  which  was  ruled  out  under  objection.  On  review,  the 
court  says :  '  The  conversation  inquired  about  does  not  appear 
to  have  been  a  part  of  any  res  gestae  and  was  clearly  incompe- 
tent to  bind  or  affect  the  plaintiff.  The  mere  declarations  of 
an  assignor  of  a  chose  in  action,  forming  no  part  of  any  res 
gestae  are  not  competent  to  prejudice  the  title  of  his  assignee, 
whether  the  assignee  be  one  for  value  or  merely  a  trustee  for 
creditors,  and  whether  such  declarations  be  antecedent  or 
subsequent  to  the  assignment.' 

"  To  the  same  effect  are  the  cases  of  Bullis  v.  Montgomery 
(50  K  Y.  352,  358) ;  Gardner  v.  Burden  (34  id.  433) ;  Flag- 
ler v.  Wheeler  (40  Hun,  125) ;  Flagler  v.  Schoeffd  (Id.  178)  ; 
Vidvard  v.  Powers  (34  id.  221) ;  Jones  v.  Fast  Society  of 
the  M  K  Church  of  Rochester  (21  Barb.  161-174) ;  Wliitaker 
v.  Brown  (8  Wend.  490) ;  Kent  v.  Walton  (7  id.  256);  Stark 
v.  Bowoett  (6  Hill,  405) ;  Beach  v.  Wise  (1  id.  612).  As  to 
declarations  made  after  transfer,  see  Coyne  v.  Weaver  (84  X.  Y. 
386-392);  Burnham  v.  Brennan  (74  id.  597);  Cuyler  v. 
McCartney  (40  id.  221)  ;  Jacobs  v.  Iiemsen  (36  id.  668-670) ; 
Noyes  v.  Morris  (31  N.  Y.  S.  R  608),  and  authorities  there 
cited.  And  upon  the  exceptions  to  the  rule,  see  Loos  v.  Wil- 
kinson (110  N.  Y.  195-210) ;  TUson  v.  TerwiUiger  (56  id. 
273)  ;  N&wlin  v.  Lyon  (49  id.  661) ;  Adams  v.  Davidson,  10 
id.  309). 

"  In  the  case  under  consideration,  the  question  at  issue  was 
as  to  whether  the  plaintiff  purchased  in  good  faith,  paying 
full  value ;  if  he  did,  he  became  the  owner  of  the  goods.  The 
case  is  brought  within  the  general  rule,  and  is  not  affected  by 
any  of  the  exceptions  thereto.  It  consequently  follows  that 
the  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event." 

II  H.  Hustis  for  appellant. 

Howard  Thornton  for  respondent. 

Haight,  J.,  reads  for  reversal. 

All  concur,  except  Follett,  Ch.  J.,  dissenting,  and  Vaott, 
J.,  not  voting. 

Judgment  reversed. 
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Isaac  Fenno  et  al.,  Appellants,  v.  John  W.  Hannan,  as 
Sheriff,  etc.,  et  al.,  Respondents. 

(Submitted  March  6,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  25,  1890,  which  denied  a  motion  for  a  new  trial 
and  ordered  judgment  in  favor  of  defendants  upon  a  verdict 
directed  by  the  court 

Fanning  cfe  Williams  for  appellants. 

David  Hays  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Potter  and  Bradley,  JJ.,  not  voting. 

Judgment  affirmed. 


Fannie  Higgins  et  aL,  Appellants,  v.  Union  Trust  Company, 
as  Administrator,  etc.,  et  al.,  Respondents. 

(Argued  April  6,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  23,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Daniel  S.  Rem&en  for  appellants. 

Hoffman  Miller  for  Union  Trust  Co.,  respondent. 

John  Y.  B.  Lewis  for  Lind  et  al.,  respondents. 

William  C.  Beecher  for  infant  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  A.  Getty,  Respondent,  v.  The  Town  op  Hamlin  et  aL, 

Appellants. 

In  an  action  to  recover  damages  for  injuries  to  plaintiff,  alleged  to  have 
been  caused  by  defendants'  negligence  in  having  allowed  a  bridge 
which  constituted  part  of  the  highway  and  its  approaches  to  become 
unsafe  and  dangerous,  plaintiff  was  permitted,  under  objection,  to  prove 
that  after  the  accident  guards  to  the  approaches  of  the  bridge  and  a 
new  abutment  and  retaining  wall  were  erected  by  defendants'  commis- 
sioner of  highways,  and  that  he  deemed  them  necessary.    Held,  error, 

(Argued  April  6,  1891;  decided  April  21,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  18S9,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion,  which  is  given  in  full. 

"This  action  was  brought  to  recover  damages  which  the 
plaintiff  insists  were  occasioned  by  a  defective  highway.  At 
the  point  in  question  Sandy  creek  is  on  the  boundary  line 
between  the  town  of  Hamlin  in  the  county  of  Monroe  and  the 
town  of  Kendall  in  the  county  of  Orleans,  over  which  a  bridge 
is  constructed  which  constitutes  a  part  of  the  highway  leading 
from  one  town  into  the  other,  and  because  of  such  situation  it 
is  asserted  that  by  statute  the  towns  are  jointly  liable  to  keep 
such  bridge  and  its  approaches  in  repair,  and  for  a  failure  to 
perform  that  duty  they  are  liable  to  respond  in  damages  for 
such  injuries  as  may  have  been  occasioned  because  of  an  omis. 
sion  to  perform  such  obligation. 

"  The  complaint  alleges  that  on  and  prior  to  the  26th  day 
of  April,  1884,  the  date  of  the  happening  of  the  accident,  the 
highway  on  the  north  end  or  6ide  of  the  bridge  was  greatly 
out  of  repair,  the  abutments  of  the  bridge  having  become 
dilapidated  and  fallen  out  so  that  the  road-bed  in  the  highway 
supported  and  kept  in  place  by  the  abutments  was  caved  in, 
broken  out  and  greatly  impaired ;  that  there  were  great  holes 
in  the  highway  made  by  the  earth  caving  in  and  sliding  out 
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of  the  road-bed,  caused  in  part  by  the  impairment  of  said 
abutments,  so  that  said  bridge  and  approaches  were  in  an 
unsafe  and  dangerous  condition  for  travel.  The  answer  denied 
that  the  approaches  to  the  bridge  and  the  bridge  was  in  an 
unsafe  and  dangerous  condition  for  public  travel  at  the  time 
of  the  accident,  and  that  question  was  sharply  litigated  on  the 
trial. 

"As  to  the  happening  of  the  accident,  the  plaintiff  testified : 
'  Before  I  got  to  the  bridge  I  observed  on  the  west  side  of  the 
road  a  pile  of  6tave  bolts  piled  up  perhaps  six  feet  or  there- 
abouts. Before  I  passed  the  stave  bolts  I  saw  the  bridge,  and 
saw,  as  I  came  opposite  this  pile  of  stave  bolts,  that  the  bank 
had  slid  off  on  the  east  side  of  the  embankment  at  the  north 
end  of  the  bridge.  I  reined  my  horses  to  one  side  of  the 
road  as  far  as  I  could,  and  I  was  driving  with  the  greatest  of 
care  to  avoid  this  hole,  because  the  approach  to  the  bridge  is 
very  narrow.  As  I  approached  the  stave  bolts  I  came  oppo- 
site a  pile  of  sand  piled  over  in  the  lot ;  white  sand,  lake  sand, 
I  suppose,  on  the  west  side  of  the  road,  on  the  north  side  of 
the  creek.  Ju6t  then  my  off  mare  shied  violently  and  sud- 
denly against  the  other  one  and  crowded  her  across  on  the  east 
side  of  the  road,  and  she  stepped  her  leg  into  this  hole  and 
they  both  sprang  on  the  bridge  on  the  jump,  and  the  wheel 
came  against  the  bridge  timber  which  was  exposed  six  or 
eight  inches.  I  remember  nothing  more.'  lI  couldn't  tell 
how  wide  the  road-bed,  the  natural  road-way  in  its  intact  con- 
dition was ;  but  the  bridge  where  you  go  on  is  thirteen  feet ; 
the  bridge  is  thirteen  feet  between  the  railing ;  the  road 
widens  out  as  you  go  north.  I  should  say  the  cave-off  on  the 
east  side  ,of  the  road  was  within  six  or  eight  inches  of  the 
track  made  by  the  wheel.  The  bunt  beam  of  the  bridge  was 
exposed  inside  of  the  east  railing  perhaps  two  feet.'  He  also 
testified  that  on  the  east  side  of  the  bridge  i  There  was  no 
guard  ;  no  railing  of  any  kind.' 

"  Against  defendant's  objection  and  exception  the  plaintiff 
was  further  permitted  to  show  that  subsequent  to  the  accident 
guards  were  erected ;  where  they  were  placed ;  and  whether 
the  commissioner  deemed  their  erection  necessary,  as  will 
appear  from  the  following  questions  and  answers :  '  Q.  These 
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guards  that  are  there  now  are  put  upon  this  retaining  wall,  are 
they  not  ?  A.  Inside  of  the  retaining  wall,  between  the  bridge 
and  the  retaining  wall.  Ju6t  inside  of  the  railing.  They  are 
not  fastened  into  the  retaining  wall.  Q.  You  put  up  these 
guards  on  the  east  side  and  on  the  west  side  because  you 
deemed  guards  were  needed  there,  did  you  ?    A.  Yes,  sir.' 

"  Again  plaintiffs  testimony  tended  to  show  that  the  retain- 
ing wall  on  the  east  side  had  become  out  of  repair  and  the 
upper  part  of  it  fallen  off,  thus  permitting  the  earth  to  slide 
down,  resulting  in  the  holes  or  depressions  complained  of. 
This  evidence  was  controverted  by  witnesses  on  the  part  of 
the  defendants  and  against  defendants'  objection  that  the  evi- 
dence was  incompent  and  immaterial,  the  plaintiff  was  further 
permitted  to  show  that  after  the  happening  of  the  accident  a 
new  abutment  and  retaining  wall  was  built  in  the  place  of  the 
wall  which  the  plaintiff  contended  was  so  out  of  repair  as  to 
cause  the  formation  of  the  holes  and  depressions  in  the  road- 
bed complained  of. 

"  The  witness  was  also  asked :  l  Q.  The  retaining  wall  which 
you  put  on  the  east  side,  you  put  there  because  you  deemed 
one  was  needed,'  to  which,  against  defendants'  objection  and 
exception,  the  plaintiff  by  direction  of  the  court  answered : 
i  Yes,  sir ;  the  old  abutment  under  the  north  end  of  the  bridge 
we  took  down  because  it  was  out  of  repair,  and  built  a  new 
one.  I  deemed  a  new  one  was  needed  for  freshets.  I  built  a 
new  abutment  there  because  I  deemed  a  new  one  was 
needed.' 

"  It  has  been  so  frequently  determined  by  this  court  that 
evidence  of  this  character  is  not  admissible  against  a  defend- 
ant for  the  purpose  of  proving  negligence,  that  further  com- 
ment need  not  now  be  made.  {Corcoran  v.  Village  of  Peeks- 
kill,  108  N.  Y.  151 ;  Dougan  v.  Champlain  Trans.  Co.,  56 
id.  1 ;  Baird  v.  Daly,  68  id.  547.) 

"  And  as  Judge  Earl  remarks  in  Corcoran' 8  case :  i  While 
such  evidence  has  no  legitimate  bearing  upon  the  defendant's 
negligence  or  knowledge,  its  natural  tendency  is  undoubtedly 
to  prejudice  and  influence  the  minds  of  the  jury.' 

"  Our  attention  has  been  called  to  other  rulings  of  the  trial 
court  which  the  defendants  assign  for  .error,  but  as  the  rulings 
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already  considered  demand  a  reversal  of  the  judgment,  they 
need  not  be  discussed. 

"  The  judgment  should  be  reversed." 

Ca88iu8  C.  Dewy  for  appellants. 

J.  D.  Decker  for  respondent 

Parker,  J.,  reads  for  reversal. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  voting. 

Judgment  reversed. 


Patrick  M.  Hannioan  et  al.,  Appellants,  v.  James  C.  Allen        f  j^    6®!? 
et  al.,  Kespondents.  |f!68    507 

Where  an  order  of  General  Term  reversing  a  Judgment  entered  upon  the 
report  of  a  referee,  does  not  state  that  it  was  made  upon  a  question  of 
fact,  it  must  be  assumed  here  that  it  was  made  upon  questions  of  law. 
(Code  Civ.  Pro.  §  1388.) 

It  seems,  however,  that  where  there  is  no  evidence  to  sustain  a  finding 
material  to  the  Judgment,  the  ruling  is  upon  a  question  of  law  (§  998), 
and,  so  it  is  for  this  court  to  determine  as  to  whether  there  is  any  such 
evidence. 

Where,  upon  the  formation  of  a  partnership,  each  of  the  copartners  con- 
tributed to  the  capital  a  stock  of  goods  he  had  on  hand,  portions  of  the 
purchase-price  of  which  were  unpaid,  and  the  firm  assumed  and  agreed  to 
pay  the  balance,  held,  that  the  agreement  of  the  firm  would  be  deemed 
to  have  been  made  for  the  benefit  of  the  creditors  holding  the  claims  for 
unpaid  purchase-money ;  and  that  an  action  was  maintainable  by  such  a 
creditor  against  the  firm  upon  the  agreement. 

Wheat  v.  Rice  (97  N.  Y.  296) ;  Serviss  v.  McDonnell  (107  id.  260), 
distinguished. 

(Submitted  April  6,  1891;  decided  April  21,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  May  7,  1888,  which 
reversed  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee  and  granted  a  new  trial. 

The  following  i3  the  opinion  in  full : 

"  This  action  was  brought  to  recover  pay  for  goods  sold  and 
delivered.     A  portion  of  the  claim  is  admitted. 

"  The  controversy  is  over  an  item  of  $1,394.72  for  goods 
sold  to  the  defendant  James  C.  Allen  before  he  had  entered 
into  copartnership  with  the  defendant  Morrissey. 
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"  It  appears  that  the  defendant  Allen  and  Morrissey  were 
each  engaged  in  the  drygoods  business ;  one  having  a  small 
store  upon  Third  avenue  in  the  city  of  New  York,  and  the 
other  at  Greenpoint.  Desiring  to  unite  their  business  they 
entered  into  a  copartnership,  taking  a  store  on  Third  avenue. 
The  articles  of  copartnership  provide  that  the  parties  are  to 
contribute  in  goods  and  money  to  the  partnership  business  as 
the  books  of  the  firm  will  show. 

"  The  referee  has  found  that  it  was  mutually  understood 
and  agreed  that  the  firm  should  assume  and  pay  the  debts  and 
liabilities  of  each  of  the  parties  then  owing  by  them  respec- 
tively for  the  goods  so  contributed  to  the  firm,  and  ordered 
judgment  for  the  plaintiffs. 

"  The  General  Term  reversed  the  judgment  and  ordered  a 
new  trial.  Truax,  J.,  in  delivering  the  opinion  of  the  court, 
says  that  there  is  no  evidence  to  sustain  this  finding. 

"  The  order  reversing  the  judgment  and  granting  a  new 
trial  does  not  state  that  it  was  made  upon  a  question  of  fact. 
We  must,  therefore,  assume  that  it  was  made  upon  questions 
of  law.     (Code,  §  1338.) 

"  If,  however,  there  is  no  evidence  to  sustain  the  finding  it 
would  be  a  ruling  upon  a  question  of  law.     (Code,  §  993.) 

"  The  question  we  are,  therefore,  called  upon  to  review  is 
whether  there  •  is  any  evidence  to  sustain  the  finding  of  the 
referee.  It  is  true,  as  stated  by  the  General  Term,  there  is  no 
direct  testimony  from  either  party  of  any  such  express  agree- 
ment, but  that  there  was  such  an  agreement  is  not  dependent 
upon  the  testimony  of  either  of  the  partners.  It  may  be 
established  the  same  as  any  other  agreement,  from  such  facts 
and  circumstances  as  will  raise  an  implication  that  such  an 
agreement  was  made,  and  as  bearing  upon  such  implication 
the  contemporaneous  acts  and  subsequent  conduct  of  the 
parties  become  material. 

"  There  is  nothing  in  the  articles  of  copartnership  or  the 
books  kept  by  the  firm  that  bears  upon  the  question.  The 
husband  of  the  defendant  Morrissey  was  her  authorized  agent, 
and,  as  such,  conducted  the  business  on  her  part  and  took 
charge  of  the  financial  affairs  of  the  firm.  It  does  appear  that 
the  understanding  was  that  each  of  the  partners  should  take 
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an  account  of  his  stock  in  his  old  store,  ascertain  the  value 
thereof,  and  deduct  from  such  value  the  amount  that  he  owed 
upon  it  for  its  purchase,  and  that  the  surplus  should  be 
regarded  as  his  capital  in  the  firm.  Neither  of  the  parties 
appear  to  have  had  any  other  capital  than  that  represented  by 
their  stock  of  goods.  Neither  partner,  by  the  articles  of 
copartnership,  was  permitted  to  draw  more  than  twenty  dol- 
lars per  week.  This  sum  was  doubtless  intended  for  the  per- 
sonal expenses  of  themselves  and  their  families.  It  would  not 
go  far  in  the  extinguishment  of  the  debts  owing  by  them 
respectively  upon  their  stock  of  goods. 

"  It  further  appears  that  they  opened  an  account  at  a  bank 
in  the  name  of  the  copartnership,  in  which  the  moneys  derived 
from  the  sale  of  goods  was  deposited  ;  that  from  time  to  time 
Morrissey  drew  checks  in  the  name  of  the  firm  upon  this 
account  in  payment  upon  the  old  indebtedness  of  the  defend- 
ant upon  the  stock  of  goods  contributed  by  her.  And  again 
it  appears  that  in  May  or  June  Morrissey  received  from  the 
plaintiffs  a  bill  containing  the  items  of  goods  purchased  from 
them  by  the  defendants,  including  the  old  account  against 
Allen  for  the  goods  sold  him,  and  there  is  evidence  that  he 
subsequently  agreed  to  pay  the  same ;  that  difficulties  arose 
between  the  partners,  and  about  the  first  of  July  the  defendant 
Morrissey  purchased  out  the  interest  of  the  defendant  Allen^ 
paying  him  therefor  $125,  the  defendant  Morrissey  agreeing 
to  take  aH  the  stock  of  goods,  accounts  and  property  of  the 
firm  and  assume  all  its  liabilities ;  that  the  stock  of  goods  con- 
tributed by  the  defendant  Allen  inventoried  at  $1,603.45,  arid 
that  substantially  that  amount  was  owing  thereon. 

"  The*  difficulty  between  the  copartners  arose  over  the  claim 
of  Morrissey  that  Allen  had  contributed  no  capital.  It  is  not 
claimed  that  the  firm  had  suffered  any  losses,  and  the  result  is 
that  under  the  claim  as  now  made  by  the  defendant  Morrissey 
she  gets  the  entire  stock  of  goods  contributed  by  the  defendant 
Allen  for  the  $125  paid  him  to  retire  from  the  firm.  The 
firm  only  continued  to  do  business  about  sixty  days,  and  in  the 
absence  of  any  losses  it  would  hardly  be  supposed  that  the 
defendant  Allen  would  contribute  goods  of  the  inventoried 
value  of  $1,600  and  then  retire  from  the  firm  upon  receiving 
Sickels— Vol.  LXXXIL        81 
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$125,  unless  he  had  understood  that  the  goods  contributed  by 
him  were  to  be  paid  for  by  the  defendant  Morrissey. 

"  We  agree  with  the  General  Term  that  the  bare  promise  of 
the  defendant  Morrissey,  or  of  her  agent  on  her  behalf,  to  pay 
Allen's  indebtedness  to  the  plaintiffs,  not  being  in  writing, 
would  not  be  binding  upon  her.  But  the  fact  that  such 
promise  was  made  in  connection  with  the  other  facts  appearing 
in  the  case,  becomes  quite  significant  as  bearing  upon  the  ques- 
tion as  to  whether  or  not  there  was  an  agreement  that  the 
firm  should  assume  the  individual  liabilities  of  each  member 
upon  the  goods  contributed  by  each.  So  also  is  the  subsequent 
conduct  of  Morrissey  in  the  payment  of  her  individual  indebt- 
edness out  of  the  money  of  the  firm.  Taking  all  of  these  facts 
together  they  produce  a  chain  of  circumstances  from  which 
we  think  the  inference  drawn  by  the  referee  is  permissible, 
and  that  it  cannot  be  properly  said  that  there  was  no  evidence 
to  support  his  finding. 

"As  we  have  seen,  each  partner  contributed  to  the  capital 
of  the  firm  the  stock  of  goods  he  had  on  hand,  on  which  there 
were  amounts  owing  for  purchase-money.  The  goods  having 
been  transferred  to  the  firm  and  the  firm  having  assumed  and 
agreed  to  pay  the  balance  of  the  purchase-price  unpaid,  the 
agreement  of  the  firm  will  be  deemed  to  have  been  made  for 
the  benefit  of  the  creditors  holding  such  claims,  and  an  action 
may  be  maintained  by  such  a  creditor  against  the  firm  upon 
such  agreement.     (Aimold  v.  NichoU,  64  N.  Y.  117.) 

"The  case  is,  therefore,  distinguishable  from  that  of  Wkeat 
v.  Rice  (97  N.  Y.  296),  and  Serviss  v.  McDonnell  (107  id. 
260),  and  kindred  cases. 

"  The  order  of  the  General  Term  should  be  reversed  and 
the  judgment  entered  upon  the  report  of  the  referee  affirmed, 
with  costs." 

John  W.  Booihby  for  appellants. 

M.  A.  Kellogg  for  respondents. 

IIaioht,  J.,  reads  for  reversal. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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John  R.  Williams,  Appellant,^.  The  Delaware,  Lackawana 
and  Western  Eailroad  Company,  Respondent. 

An  order  of  the  General  Term  granting  a  new  trial,  in  an  action  tried 
before  a  jury,  where  there  was  a  conflict  of  evidence,  and  the  order  may 
have  been  made  upon  the  facts,  is  not  reviewable  in  this  court,  unless 
it  appears  from  the  record  that  the  order  was  affirmed  as  to  the  facts  or 
the  appeal  therefrom  dismissed. 

Even  if  it  appears  by  the  order  that  the  General  Term  decision  was  based 
upon  questions  of  law  only,  such  order  is  not  appealable,  unless  it 
also  appears  that  the  court  passed  upon  the  facts  unfavorably  to  the 
appellant. 

It  see  his,  that  where  exceptions  have  been  taken  and  a  motion  for  a  new 
trial  made  upon  the  minutes  or  at  Special  Term  has  been  denied,  the 
unsuccessful  party  may  waive  any  further  review  upon  the  facts  and 
appeal  only  from  the  judgment  to  the  General  Term,  which  appeal  will 
bring  up  the  exceptions  only. 

So,  also,  where  an  appeal  is  taken  both  from  the  order  granting  a  new 
trial  and  from  a  judgment,  the  General  Term  may  reverse  the  judg- 
ment upon  the  exceptions,  and  at  the  same  time  affirm  the  order  refus- 
ing a  new  trial  upon  the  facts. 

In  these  cases  and  no  others  is  the  order  reviewable  here. 

(Argued  April  7.  1891;  decided  April  21,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  17, 1888, 
which  reversed  a  judgment  in  favor  of  plaintiff  and  reversed 
an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  sustained  by  the 
plaintiff,  as  he  alleged,  through  the  negligence  of  the  defendant. 

The  following  is  the  opinion  in  full : 

"  After  a  verdict  has  been  rendered  in  favor  of  the  plaintiff, 
upon  a  substantial  conflict  in  the  testimony,  the  defendant 
moved  for  a  new  trial  on  a  case  containing  all  the  evidence 
and  the  exceptions,  but  the  motion  was  denied.  Judgment 
was  thereupon  entered  on  the  verdict  and  the  defendant 
appealed  therefrom  to  the  General  Term  and  also  from  the 
order  denying  the  motion  for  a  new  trial.  The  General  Term 
reversed  both  the  judgment  and  the  order  and  in  its  order  of 
reversal  stated  that i  the  court  erred  in  refusing  to  nonsuit  the 
plaintiff,'  but  did  not  state  how  any  other  question,  either  of 
law  or  fact,  was  determined.      The  plaintiff  appealed  to  this 
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court  from  the  order  of  reversal  and  stipulated  that,  if  it 
should  be  affirmed,  judgment  absolute  should  be  rendered 
against  him. 

"  Where  an  order  of  the  General  Term  granting  a  new  trial, 
in  an  action  tried  before  a  jury  and  presenting  a  conflict  of 
evidence,  may  have  been  made  upon  the  facts,  although  the 
record  does  not  show  that  it  was,  it  cannot  be  reviewed  upon 
appeal  to  this  court,  because  it  is  impossible  to  say,  from  an 
inspection  of  the  record,  that  the  court  in  making  the  order 
did  not  direct  a  new  trial  in  the  exercise  of  its  discretion  to 
do  so  upon  a  review  of  the  facts.  ( Wright  v.  Hunter,  46  X. 
T.  409 ;  Sand*  v.  Crooke,  Id.  564 ;  Dickson  v.  Broadway  dc 
Seventh  Avenue  ft.  ft.  Co.,  47  id.  507 ;  Downing  v.  Kelly y 
48  id.  433  ;  Courtney  v.  Baker ',  60  id.  1 ;  Wagner  v.  Long 
Island  ft.  ft.  Co.,  70  id.  614 ;  Whitson  v.  David,  81  id.  645 ; 
Bronk  v.  N.  Y.  &  N.  II  ft.  ft.  Co.,  95  id.  656 ;  Pharis  v. 
Gere,  107  id.  231 ;  ftandatl  v.  ftandull,  114  id.  499.) 

"  In  such  a  case,  even  if  it  conclusively  appears  that  the 
decision  of  the  General  Term  was  based  on  questions  of  law 
only,  the  order  is  not  appealable  to  this  court,  unless  it  also 
appears  that  that  court  passed  upon  the  facts  unfavorably  to 
the  appellant,  because  it  might  result  in  depriving  the  party 
against  whom  the  judgment  at  Circuit  was  rendered  of  the 
review  by  the  General  Term  of  the  facts  to  which  the  law 
entitles  him.  (Harris  v.  Burdett,  73  U.  Y.  136 ;  Snebley 
v.  Conner,  78  id.  218 ;  Kennicutt  v.  Parmalee,  109  id. 
650.) 

;<  In  Harris  v.  Burdett  (supra),  the  court  said :  '  Where 
exceptions  have  been  taken,  and  a  motion  for  a  new  trial  has 
also  been  made  upon  the  minutes  or  at  Special  Term,  the 
unsuccessful  party  may  waive  any  further  review  upon  the 
facts  and  appeal  to  the  General  Term  from  the  judgment,  and 
this  appeal  will  bring  up  the  exceptions  only.  Or,  where  an 
appeal  is  taken  from  the  order  refusing  a  new  trial,  as  well  as 
from  the  judgment,  the  General  Term  may  reverse  the  judg- 
ment upon  the  exceptions  and  at  the  same  time  affirm  the 
order  refusing  a  new  trial  upon  the  facts.  In  either  of  the 
cases  supposed,  the  order  of  the  General  Term  is  appealable. 
But  in  no  other  will  such  an  appeal  lie  where  the  trial  has 
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been  by  jury,  if  controverted  and  material  questions  of  fact 
are  involved  and  a  motion  for  a  new  trial  has  been  made  on 
the  evidence.' 

"  In  Voisin  v.  Commercial  Mutual  Ins.  Co.  (123  N.  Y. 
120, 131),  the  court  referring  to  Harris  v.  Burdett,  said  that 
it  was  not  intended  to  hold  in  that  case,  i  that  where  the  Gen- 
eral Term  have  certified  in  their  order  that  they  have  exam- 
ined the  facts  and  have  determined  that  no  reason  appears 
therein  for  granting  a  new  trial,  but  that  this  court  have  power 
to  review  its  determination  upon  the  questions  of  law  in  the 
case.' 

"  Upon  the  argument  of  this  case,  when  the  question  was 
raised  as  to  the  appealability  of  the  order,  the  counsel  for  the 
appellant  recognized  its  lorce  and  himself  moved  that  the 
appeal  be  dismissed  so  that  the  plaintiff,  as  he  could  not  obtain 
a  review  in  this  court,  could  go  back  to  the  Circuit  and  retry 
the  case,  but  the  motion  was  earnestly  opposed  by  the  counsel 
for  the  respondent,  who  insisted  that  the  order  should  be 
affirmed  and  the  litigation  ended.  The  question  is  presented, 
therefore,  whether  the  appeal  should  be  dismissed,  or  the  order 
affirmed  and  judgment  absolute  rendered  against  the  plaintiff 
upon  the  stipulation  contained  in  his  notice  of  appeal. 

"  In  each  of  the  cases  cited  the  appeal  was  dismissed,  except 
in  Snebley  v.  Conner  and  Kennicutt  v.  Parmalee,  where  the 
court  refused  to  dismiss  and  affirmed  the  order,  upon  the  ground 
that  the  practice  is  well  established  and  known,  but  it  also  took 
into  account  the  character  of  those  cases  and  presumably  held 
that  the  appeals,  even  if  they  could  have  been  heard,  would 
have  been  fruitless. 

"  In  Sands  v.  Crooke  (supra),  the  court  said  that  it  was 
unnecessary  to  examine  the  exceptions,  except  to  determine 
whether  judgment  absolute  should  be  rendered,  upon  a  valid 
exception  being  found,  or  the  appeal  dismissed,  if  no  exception 
should  be  held  to  have  been  well  taken. 

"  In  Dickson  v.  Broadway  dk  Seventh  Ave.  B.  B.  Co. 
(supra),  while  the  appeal  was  dismissed,  the  court  intimated 
that  thereafter  if  parties  did  not  elect  to  apply  for  leave  to 
dismiss  such  appeals,  but  insisted  upon  the  experiment  of  sub- 
mitting the  case  to  the  court,  they  might  be  compelled  to 
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abide  by  their  stipulation  and  have  judgment  absolute  against 
them. 

"  In  Courtney  v.  Baker  {supra\  it  was  said  that  the  appel- 
lant should  have  proceeded  to  a  new  trial  or  should  have  pro- 
cured the  order  of  the  General  Term  to  be  so  settled  as  to 
deny  the  motion  for  anew  trial  on  the  evidence  and  thus  show 
on  the  record  that  it  was  granted  on  the  exceptions  only. 

"  In  Bronk  v.  J\T.  Y.  <&  N.  II.  li.  R.  Co.  {supra),  although 
both  parties  desired  that  the  court  should  entertain  the  appeal, 
it  refused  to  do  so. 

"  In  Pharis  v.  Gere  (supra),  an  order  was  made  dismissing 
the  appeal,  unless,  within  a  limited  time,  the  appellant  should 
procure  '  the  order  of  reversal  to  be  so  amended  as  to  give  to 
this  court  jurisdiction  to  hear  the  appeal.' 

"  It  is  necessary  that  parties  should  heed  the  repeated 
admonitions  of  the  court  that  such  appeals  as  the  one  under 
consideration  will  not  be  entertained,  unless  it  appears  from 
the  record,  of  which  the  opinion  forms  no  part,  that  the  order 
was  affirmed  as  to  the  facts,  or  the  appeal  therefrom  dismissed, 
and  that  the  new  trial  was  granted  upon  the  exceptions  only. 
If  parties  persist  in  bringing  appeals  in  disregard  of  this  well 
established  and  vital  point  in  practice,  it  may  become  nec- 
essary to  affirm  the  order  instead  of  dismissing  the  appeal 
therefrom  in  order  to  impress  upon  them  and  others  the 
futility  of  such  a  course.  However,  no  invariable  rule  upon 
the  subject  has  yet  been  laid  down,  and  we  do  not  feel  called 
upon  to  announce  such  a  rule  in  deciding  this  controversy. 

"  We  are  of  the  opinion  that,  under  all  the  circumstances, 
justice  will  be  promoted  in  this  case  by  simply  dismissing  the 
appeal,  with  costs,  and  it  is  ordered  accordingly." 

E.  Countryman  for  appellant. 

Louis  Marshall  for  respondent. 

Vann,  J.,  reads  for  dismissal  of  appeal. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Appeal  dismissed. 
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Henry   Hungerford,  Respondent,   v.   The   Syracuse, 

BlNGHAMTON    AND     Ne\V    YORK     RAILROAD     COMPANY, 

Appellant. 

(Argued  April  8,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  18,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Louis  Marshall  for  appellant. 

William  Kennedy  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


The  Robert  Gere  Bank,  Respondent,  v.  Horace  Inman, 
Impleaded,  etc.,  Appellant. 

(Argued  April  9,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  fhe  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  May  8,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Peter  J.  Lewis  for  appellant. 

C.  W.  Andrews  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Susan  Curtis  et  al.,  as  Executors,  etc.,  Respondents,  v.  Moses 
Hart  et  al.,  Appellants. 

(Argued  April  9,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department  entered  upon  an  order 
made  October  19,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

W.  A.  Sut/ierla?id  for  appellants. 

John  F.  Little  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting. 

Judgment  affirmed. 


Caroline  D.  Crank,  Respondent,  u  The  Forty-Seoond 
Street,  Manhattanville  and  Saint  Nicholas  Avenue 
Railway  Company,  Appellant 

(Argued  April  9,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  13,  1889,  which  affirmend  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

William  C.  Trull  for  appellant. 

John  D.  Tovmsend  for  respondent. 

Agree  to  affirm ;  no  opinion.  - 
All  concur. 
Judgment  affirmed. 
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William  Stanley  et  al.,  Respondents,  v.  Wilhelm  Pickhardt, 
et  al.,  Appellants. 

(Argued  April  9,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  plain- 
tiffs entered  upon  the  report  of  a  referee. 

C  Bavnhridge  Smith  for  appellants. 

Edwin  B.  Smith  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Alicia  Frances  Goodwin,  Individually  and  as  Administra- 
trix, et  al.,  Respondents,  v.  Thomas  O'Bbien,  Appellant 

(Submitted  April  9,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  report  of  a  referee  appointed  by 
an  interlocutory  judgment. 

Daniel  Clark  Briggs  and  IiosweU  D.  Hatch  for  appellant. 

Henry  P.  Starbuck  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Catharine  Mallon,  Respondent,  v.  George  S.  Wheeler  et 
al.,  Appellants. 

(Submitted  April  10,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  March  25, 
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1889,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

A.  H.  <&  W.  E.  09601*71  for  appellants. 

J.  T.  Marean  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Nathan  Hill,  Appellant,  v.  Charles  Edie,  Respondent 
(Submitted  April  10,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1888,  which  affirmed  a  judg- 
ment in  favor  of  defendant,  entered  upon  a  verdict. 

W.  Woodbury  for  appellant. 

W.  S.  Thrasher  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 

Martha  E.  Fitton,  Respondent,  v.  The  Brooklyn  City  Bail- 
road  Company,  Appellant. 

(Argued  April  13,  1891;  decided  April  28, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  2t>, 
1889,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

S.  D.  Morris  for  appellant. 

W.  W.  Goodrich  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Richard  D.  Alligek,  Respondent,  v.  The  Bbooklyn  Daily 
Eagle,  Appellant 

(Argued  April  14,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  T6rm  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  6,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial, 

William  N.  Dykman  for  appellant. 

Richxvrd  JS.  Newcombe  for  respondent. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Lydia  W.  Ranken,  Appellant,  v.  Cabtright  MoBkidb, 
Respondent 

(Argued  April  14,  1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  28, 
1889,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

W.  W.  MaeFarland  for  appellant. 

H.  D.  Birdsall  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  H.  Streeter,  Appellant,  v.  Charles  A  Shultz  et  aL, 

Eespondents. 

(Submitted  April  15,  1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1887,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  an  order  of  the 
court  on  trial  at  Circuit  dismissing  the  complaint. 

Charles  A.  Fowler  for  appellant. 

E.  S.  Wood  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 


Julius  Leszynsky,  Respondent,  v.  Samuel  H.  Leszynsky, 
Appellant. 

(Argued  April  16,  1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Edward  Window  Paige  for  appellant. 

Simon  H.  Stern  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Augusta  J.  Currier,  Respondent,  v.  The  Ogdensburgh  and 
Lake  Champlain  Railroad  Company,  Appellant. 

(Argued  April  16, 1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Louis  Hasbrouck  for  appellant. 

Albert  Uobbs  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ambrose  Lee  et  al.,  Respondents,  v.  John  T.  Briggs, 
Appellant. 

(Argued  April  17,  1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury. 

Isaac  Z.  Miller  for  appellant. 

Martin  J.  Keogh  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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James  Cochrane,  Respondent,  v.  Caoiue  Bauer  et  aL, 
Appellants. 

(Submitted  April  17,  1891;  decided  May  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Donahue,  Newcombe  &  Cardozo  for  appellants. 

James  i?.  Marvin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Joel  B.  Morrison,  Respondent,  v.  The 
Board  of  Supervisors  of  the  County  of  Hamilton, 
Appellant. 

(Argued  April  21,  1891;  decided  May  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  26,  1890, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
for  a  mandamus,  and  which  directed  a  peremptory  mandamus 
to  issue. 

John  M.  Carroll  for  appellant 

Clarence  W.  Smith  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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Nathan  Hasberg,  Respondent,  v.  John  B.  McCabty, 
Appellant. 

(Argued  April  15,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  6, 1888,  which  affirmed 
an  interlocutory  judgment  and  final  judgment  herein  in  favor 
of  plaintiff. 

This  action  was  brought  to  annul,  for  alleged  fraud,  an 
agreement  between  the  parties  as  to  the  disposition  of  partner- 
ship assets  and  for  an  accounting.  The  trial  court  found  the 
fraud  as  alleged,  and  the  only  questions  here,  save  as  to  the 
allowance  of  interest,  were  as  to  whether  there  was  evidence 
to  sustain  the  finding,  and  as  to  whether  plaintiff  had  lost  by 
delay  the  right  to  rescind,  both  of  which  were  determined  in 
favor  of  plaintiff. 

John  H.  Y.  A?*nold  for  appellant. 

Nathaniel  Myers  for  respondent. 

Bradley,  J.,  reads  for  modifying  judgment  by  deducting 
from  the  recovery  interest  upon  $2,500,  from  February,  1875, 
to  March  25,  1884,  and,  as  modified,  judgment  affirmed,  with 
costs  to  plaintiff. 

All  concur. 

Judgment  accordingly. 


Emma  A.  De  Vinney,  Appellant,  v.  Hannah  M.  Corey  et  al.,         mb  655 

Respondents.  •  el65    505 

r  e!65    506 

(Submitted  April  15,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  March  26,  1889, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  and  granted  a 
new  trial. 

Johnson  A  Charles  for  appellant. 
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M.  E.  &  K  M.  Barilett  for  respondents. 

Agree  to  affirm  and  for  judgment  absolute  for  defendants ; 
no  opinion. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


143*  «2|        William  Hays,  Respondent,  v.  The  Phenix  Insurance  Com- 
pany, Appellant. 

(Argued  April  16,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  the  verdict  of  a  jury  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

George  A.  Black  for  appellant. 

William  W.  Goodrich  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Elizabeth    J.   Osborne,   Respondent,    v.  The  New   York 
Mutual  Life  Insurance  Company,  Appellant. 

(Argued  April  16,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  29,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

George  A.  Black  for  appellant, 

Joseph  A.  Shoudy  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Sabah  E.  Phillips,  Respondent,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellant. 

A  trial  judge  may,  the  counsel  for  both  parties  being  present,  recall  the 
jury  and  further  charge  them,  or  correct  any  supposed  error  in  the 
charge  as  made  or  in  the  refusals  to  charge. 

It  seems,  however,  that  erroneous  instructions  can  only  be  effectually  cured 
by  their  withdrawal,  in  terms  so  explicit  and  unequivocal  as  to  preclude 
the  inference  that  the  jury  may  have  been  influenced  by  them. 

Where,  in  an  action  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  it  appeared  that  there  were  two  proxi- 
mate causes  of  the  injury,  one  the  negligence  of  defendant  and  the  other 
an  occurrence  happening  without  fault  on  the  part  of  plaintiff,  the 
latter  is  entitled  to  recover. 

(Argued  April  17,  1891;  decided  June  2, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  suffered  by  the  plaintiff  and  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant. 

In  April,  1886,  the  plaintiff  in  a  wagon  drawn  by  a  horse 
driven  by  Sebastian  Putnam,  her  father,  was  going  easterly, 
crossing  the  defendant's  railroad  tracks  on  State  street,  in  the 
city  of  Schenectady,  the  horse  became  frightened  and  unman- 
ageable and  the  plaintiff  was  thrown  from  the  wagon  and 
injured.  There  was  a  gate  in  the  street,  on  each  side  of  the 
railroad,  operated  by  the  company,  to  prevent  travelers  entering 
upon  the  tracks  on  the  approach  and  passage  there  of  its 
engines  and  trains.  The  wagon  passed  through  the  west  gate 
without  interruption,  and  the  defendant's  servant  proceeded  to 
lower  the  eastern  gate  while'  the  wagon  was  on  the  track  and 
the  difficulty  occurred  at  that  gate.  Immediately  on  passing 
under  it  one  of  the  lines  or  reins  broke,  the  horse  turned  sud- 
denly and  upset  the  wagon,  causing  the  injury. 

The  following  is  the  opinion  in  full : 
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"  The  case  as  represented  by  the  record,  although  a  close  one 
upon  the  evidence,  presented  questions  of  fact  for  the  jury. 
The  motion  for  nonsuit  was  properly  denied. 

"  The  defendant's  counsel  requested  the  court  to  charge  the 
jury  '  that  it  was  the  duty  of  the  defendant  to  give  notice  of 
the  approach  of  its  engines  to  travelers  on  the  public  streets 
approaching  its  tracks.'  The  court,  in  declining  to  so  charge, 
remarked  that  it  was  a  very  proper  thing  for  the  company  to 
do.  Exception  was  taken,  and  the  court  was  also  requested  to 
charge  that  if  the  plaintiff  should  be  held  entitled  to  recover, 
the  jury  must  not  allow  her  any  damages  for  or  on  account  of 
any  inability  to  labor  in  the  past  or  present,  although  such 
inability  may  have  been  caused  by  the  injuries  in  question. 
This  the  court  declined  to  charge  and  the  defendant  excepted. 
The  last  request  was  founded  on  the  fact,  which  had  appeared, 
that  the  plaintiff  was  a  married  woman.  To  obviate  those 
exceptions  the  jury,  by  the  request  and  consent  of  the  plain- 
tiff's counsel,  were  soon  after  their  retirement  for  consul- 
tation recalled  into  court  by  the  justice  presiding  and  charged, 
and  both  of  such  propositions  were  submitted  to  them  as  the 
defendant's  counsel  had  requested.  The  counsel  of  the  parties 
were  then  present,  aud  it  was  legitimately  within  the  power  of 
the  court  to  recall  the  jury  and  further  charge  them  or  to  cor- 
rect any  supposed  error  in  the  charge  as  made  or  in  refusal  to 
charge.  But  erroneous  instructions  can  be  effectually  cured 
only  by  their  withdrawal  in  terms  60  explicit  and  unequivocal 
as  to  preclude  the  iuf  erence  that  the  jury  may  have  been  influ- 
enced by  them.  {Chapman  v.  Erie  Ry.  Co.,  55  N.  Y.  579; 
Greene  v.  White,  37  id.  405.)  In  the  present  case  the  correc- 
tion sought  to  be  made  was  not  of  the  charge,  but  was  in  the 
refusal  to  submit  to  the  jury  certain  propositions,  and  when 
they  were  charged  fully  in  compliance  with  the  requests  of 
the  defendant's  counsel  it  must  be  assumed  that  the  instruc- 
tions embraced  in  them  were  received  by  the  jury  as  effectually 
as  if  the  court  had  not  previously  declined  to  so  charge  them. 
It  is  not  seen  that  the  effect  of  the  charge,  as  made  in  those 
respects,  may  have  been  qualified  by  the  consent  of  the  plain- 
tiff's counsel  to  the  correction.  Assuming,  therefore,  that 
there  was  error  in  the  refusal  it  was  cured  by  the  subsequent 
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compliance  with  tho  requests.  The  court  was  requested  and 
declined  to  charge  c  that  if  the  proximate  cause  of  the  injury 
of  the  plaintiff  was  the  breaking  of  a  defective  rein,  the  plain- 
tiff is  not  entitled  to  recover ; '  and  exception  was  taken  by  the 
defendant's  counsel.  It  may  be  assumed  that  the  plaintiff 
would  have  escaped  injury  if  the  rein  had  not  broken.  No 
evidence  appears  that  it  was  defective  unless  the  inference  may 
have  arisen  from  the  fact  that  it  did  break.  The  witnesses 
differed  materially  in  their  evidence  of  the  circumstances 
attending  the  passage  of  the  horse  and  wagon  from  the  tracks 
of  the  railroad  through  the  east  gate. 

There  was,  however,  evidence  on  the  part  of  the  plaintiff 
that  at  that  particular  time  the  gate  was  being  lowered ;  and 
that  it  came  in  collision  with  the  horse  in  his  passage  under  it. 
These  questions  were  submitted  to  the  jury  without  exception. 
And  the  court  charged  the  jury  to  the  effect  that  unless  it  did 
collide  with  or  hit  the  horse  the  plaintiff  was  not  entitled  to 
recover.  This,  therefore,  was  treated  as  an  important  question 
of  fact  in  the  case.  And  the  conclusion  was  warranted  by  the 
evidence  that  the  horse  was  from  that  cause  frightened,  and 
proceeded  to  run ;  that  the  driver  applied  his  strength  to  the 
reins  to  check  the  speed  of  the  horse,  hold  and  manage  him  ; 
and  that  in  the  emergency  one  of  the  reins  gave  way.  The 
jury  specifically  found  that  the  gate  was  then  being  lowered 
and  it  did  hit  the  horse  ;  and  it  may  be  assumed  that  they  also 
found  that  this  rendered  the  horse  unmanageable  and  caused 
the  situation  from  which  resulted  the  calamity,  although  the 
immediate  cause  may  have  been  the  inability  of  the  driver  to 
control  the  course  of  the  horse,  occasioned  by  the  breaking  of 
the  rein,  thus  causing  or  permitting  him  to  make  so  short 
a  turn  as  to  upset  the  wagon  and  throw  the  plaintiff  out  of  it. 
The  facts  so  found  may  have  been  a  proximate  cause  of  the 
injury ;  and  it  may  be  that  they  produced  a  condition  which 
required  strong  reins  for  protection  against  the  injury  which 
followed.  This  was  not,  therefore,  necessarily  attributable 
solely  to  the  breaking  of  the  rein,  which  may  have  been  one 
of  two  proximate  causes,  and  in  that  view  if  the  latter  occurred 
without  fault  of  the  plaintiff,  6he  would  not  be  denied  the 
right  to  recover.     {Ring  v.    City  of  Cohoes,.  77  N.   Y.  83.) 
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There  is  no  support  for  imputation  of  negligence  to  the  plain- 
tiff. She  was  a  mere  passenger  with  the  driver  of  the  horse, 
and  if  any  fault  was  attributable  to  him  she  was  not  charged 
with  it.  (Robinson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66 
N.  Y.  11 ;  Dyer  v.  Erie  R.  Co.,  71  id.  228.) 

"It  is  difficult  to  disconnect  the  breaking  of  one  of  the  lines 
used  to  control  the  horse  from  the  situation  which,  in  view 
of  the  facts  specially  found,  caused  the  unusual  strain  upon 
them  ft  c  the  management  of  the  animal,  and  without  the 
application  of  those  facts  there  was  in  view  of  the  court  noth- 
ing to  charge  the  defendant  with  negligence  and  liability.  If, 
however,  the  breaking  of  the  ^ein,  whether  defective  or  not, 
was  the  sole  proximate  cause  of  the  injury  the  plaintiff  could 
not  recover.  But  the  conclusion  of  the  proposition  which  the 
court  was  requested  to  charge,  was  made  dependent  upon  the 
fact  that  the  rein  was  found  to  have  been  defective,  and  for 
that  reason  not  adequate  to  the  use  which  the  situation  pro- 
duced by  the  causes  before  mentioned  required.  It  may  be 
assumed  that  if  the  request  had  been  to  charge  that  if  the 
breaking  of  it  was  the  only  proximate  cause  of  the  injury 
the  plaintiff  could  not  recover,  the  court  would  have  so 
instructed  the  jury.  And  treating  the  import  of  the  propo- 
sition which  the  court  was  requested  to  submit  to  the  jury, 
such  as  to  direct  their  attention  to  the  sole  proximate  cause  of 
the  calamity,  the  question  arises  whether  there  was  any  sup- 
port for  the  suggestion  that  the  rein  was  defective.  The 
break  was  conceded  ly  a  fresh  one ;  and  so  far  as  appeared  by 
the  evidence  the  rein  was  in  good  condition.  There  was  no 
opportunity  to  impute  negligence  to  the  driver  for  using  the 
lines  in  driving  the  horse ;  and  the  breaking  of  it  may  be 
accounted  for  by  the  strength  applied  in  suddenly  jerking 
upon  the  line  to  control  the  horse  on  the  occasion.  It  may  be 
that  reins  larger  and  stronger  could  have  been  procured,  but 
that  did  not  characterize  this  one  as  defective.  The  evidence 
did  not  warrant  the  conclusion  that  the  rein  which  broke 
was  defective. 

"  No  question  is  raised  by  any  exception  to  the  charge  as 
made.  And  in  view  of  the  facts  specially  found  by  the  jury, 
no  other  question  requires  consideration. 
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"  The  judgment  should  be  affirmed." 

&  W.  Jackson  for  appellant. 

D.  W.  Chadsey  for  respondent. 

Bradley,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Conbad  Stubing,  Respondent,  v.  John  Stubino  et  al., 
Appellants. 

(Argued  April  20,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  24, 
1889,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Leopold  Leo  for  appellants. 

Fernando  Solinger  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Maby  F.  Stouteb,  Respondent,  v.  The  Manhattan  Railway      I27b66i 


Company,  Appellant. 

While  questions  excluded  upon  objection  frequently  suggest  something 

the  jury  have  no  right  to  consider,  unless  such  questions  are  persisted 

in  so  as  to  amount  to  an  abuse,  they  will  not  furnish  a  ground  for 

reversal. 
It  seems,  if  the  opposite  party  fears  that  the  jury  may  be  influenced  by 

such  questions,  his  remedy  is  to  ask  the  court  to  instruct  the  jury  to 

disregard  them. 
A  general  objection  to  testimony  will  be  disregarded,  unless  it  clearly 

appears  that  the  specific  objection,  if  it  had  been  properly  made, 

could  not  have  been  obviated. 
When,  upon  a  trial,  a  party  calls  upon  the  court  to  make  a  ruling  in  his 

favor,  he  must  specify  with  reasonable  clearness  the  point  he  desires 
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considered  and  decided,  in  order  to  predicate  error  upon  an  exception  to 
a  ruling  against  him. 
It  is  competent  for  a  medical  expert,  after  testifying  to  his  personal  obser- 
vation, that  an  injury  was  received  and  to  the  subsequent  condition 
of  the  injured  person,  to  give  his  opinion  as  a  witness  as  to  whether  the 
injury  was  the  cause  of  the  condition. 

(Argued  April  20,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  for  personal  injuries  caused,  as  alleged,  by 
the  negligence  of  the  defendant. 

On  December  31,  1887,  the  plaintiff  was  a  passenger  upon 
a  train  operated  by  the  defendant,  going  north  on  the  main 
branch  of  its  elevated  railroad  in  Third  avenue.  At  Thirty- 
fourth  street  a  side  track  running  to  the  ferry  at  the  foot  of 
that  street,  is  connected  with  the  main  line  by  means  of  a 
curve.  As  the  car  in  which  plaintiff  was  seated  passed  over 
the  frog  at  the  junction  of  the  two  lines  at  Thirty-fourth  street, 
it  was  run  into  by  an  engine  on  the  side  track,  and  she  was 
injured  by  the  collision. 

The  following  is  the  opinion  in  full : 

"  The  defendant  claims  that  the  trial  court  erred  in  allowing 
evidence  to  be  given  by  the  plaintiff  that,  after  she  was  injured, 
a  stop-block  was  placed  upon  the  side  track  as  a  precaution 
against  further  accidents.  A  careful  inspection  of  the  record, 
however,  fails  to  show  any  evidence  of  that  kind.  The  near- 
est approach  to  it  was  when  the  engineer,  who  operated  the 
engine  that  collided  with  the  train,  was  on  the  stand  as  a  wit- 
ness for  the  plaintiff.  On  being  asked  if  a  diagram  shown 
him  correctly  represented  the  scene  of  the  accident,  he  replied 
that  it  did  with  one  exception.  When  asked  to  state  the 
exception,  he  answered  :  4  There  is  a  portion  of  a  chock-block 
here  at  present,'  obviously  referring  by  '  here '  to  the  map, 
which  was  the  only  subject  of  inquiry.  The  defendant's  coun- 
sel moved  that  the  answer  be  stricken  out,  without  stating  any 
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ground,  and  took  an  exception  to  the  denial  of  his  motion. 
The  next  question  that  was  answered  by  the  witness  was  put 
by  the  trial  justice,  who  asked  '  What  is  the  difference  between 
its  state  on  the  thirty-first  of  December  and  the  state  of  it  as 
represented  on  that  diagram  ? '  The  witness  answered,  under 
objection  and  exception,  'That  represents  a  chock-block  as 
being  them'  The  object  of  this  testimony  was  simply  to 
prepare  the  way  for  the  introduction  of  the  map,  and  the 
substance  of  it  was  that  there  was  a  chock-block  represented 
on  the  map  that  was  not  on  the  track  at  the  time  of  the  acci- 
dent ;  but  there  was  no  evidence  that  a  chock-block  was  placed 
on  the  track  after  the  accident.  Before  the  map  was  put  in 
evidence  the  representation  of  the  stop-block  was  struck  off 
by  direction  of  the  trial  judge,  who,  in  giving  the  direction, 
said  :  i  If  it  is  intended  to  show  that  any  change  has  been  made 
there  now,  that  is  inadmissible,  and  not  being  susceptible 
of  direct  testimony,  the  court  does  not  think  it  fair  that  it 
should  get  in  indirectly  as  marked  on  the  diagram,  so  that  will 
be  stricken  off.' 

"  While  the  course  pursued  at  the  trial  may  have  suggested 
to  the  jury  that  a  block  was  placed  on  the  track  after  the  acci- 
dent, there  was  no  evidence  before  them  upon  the  subject, 
and  it  cannot  be  presumed,  under  the  circumstances,  that  they 
were  influenced  by  that  which  was  merely  suggested,  but  not 
proved.  Questions  excluded  upon  objection  frequently  sug- 
gest something  that  the  jury  have  no  right  to  consider  ;  but 
this,  in  the  absence  of  persistence  amounting  to  abuse,  is  not  a 
ground  for  reversal,  because  they  are  presumed  not  to  have 
considered  it.  If  a  party  fears  that  they  may  be  influenced  by 
anything  outside  of  the  case,  he  should  ask  that  they  be 
instructed  to  disregard  it,  (Gall  v.  Gall,  11±  N.  Y.  109, 
122  ;  Holmes  v.  Moffat,  120  id.  159.) 

u  After  the  plaintiff  had  rested,  the  same  witness  was  called 
by  the  defendant  and  gave  evidence  in  its  behalf  as  to  his 
efforts  to  stop  the  engine  by  applying  the  brakes  and  opening 
the  throttle.  On  his  cross-examination,  after  proof  had  been 
made  without  objection  that  there  was  no  chock-block  on  the 
side  track  when  the  accident  happened,  he  was  asked  '  If  a 
stop-block  had  been  there  would  your  train  have  collided  with 
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the  Third  avenue  train  in  your  opinion  ? '  A  general  objec- 
tion  was  interposed  and  overruled,  when  the  witness  answered, 
'  I  don't  think  it  would.' 

"This  ruling  is  challenged  by  the  defendant  upon  the 
ground  that  no  proof  was  previously  made  that  the  side  track 
had  been  found  by  experience  to  be  unsafe,  or  that  chock- 
blocks  were  in  practical  use  for  railway  junctions.  This 
question,  however,  is  not  before  us,  because  it  cannot  be  raised 
by  a  general  objection.  If  the  ground  now  relied  upon  had 
been  made  the  basis  of  an  objection,  non  constat  that  which  is 
insisted  upon  as  wanting  would  have  been  supplied,  as  it  was 
possible  to  supply  it  by  evidence.  4  It  is  the  well-settled  law,' 
as  this  court  has  held,  *  that  objections  to  the  testimony  with- 
out assigning  any  ground  therefor  will  be  disregarded  unless 
it  clearly  appears  that  the  objection,  if  properly  made,  *  *  * 
could  not  have  been  obviated.'  {Loin  v.  Russell,  42  X.  Y. 
251,  255.)  '  This  principle  should  always  be  applied  when  the 
defect  is  not  so  radical  as  to  be  incapable  of  being  remedied.' 
(Cart/  v.  White,  59  N.  Y.  336,  340 ;  Bergmann  v.  Jones,  94 
id.  51,  58.) 

"  A  previous  question,  different  in  form  but  similar  in  sub- 
stance put  to  the  same  witness,  was  objected  to  as  immaterial, 
irrelevant  and  incompetent,  but  it  was  not  answered.  The 
counsel  for  the  defendant  now  insists  that  the  general  objec- 
tion to  the  question  that  was  answered  should  be  regarded  as 
including  the  more  specific  objection  to  the  question  that  was 
not  answered,  because  the  former  immediately  followed  ths 
latter.  Even  on  this  basis,  however,  as  the  evidence  offered 
was  not  in  its  essential  nature  incompetent,  the  objection  was 
too  general.  It  did  not  call  the  attention  of  the  court  to  the 
point  that  further  proof  was  insisted  upon  as  necessary  before 
the  question  could  be  properly  answered.  As  we  have  recently 
held,  when  a  party  '  calls  upon  the  court  to  make  a  ruling  in 
his  favor,  he  must  specify  with  reasonable  clearness  the  point 
that  he  desires  considered  and  decided  in  order  to  predicate 
error  upon  an  exception  to  the  ruling  against  him.'  (Sterrett 
v.  Third  National  Bank  of  Buffalo,  122  X.  Y.  659,  662.) 

"  A  physician  called  by  the  plaintiff  testified  that  he  saw 
her  on  the  day  she  was  injured  and  found  that  her  sixth  rib 
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was  broken  near  its  junction  with  the  cartilage  and  just  below 
the  left  breast ;  that  there  was  a  bruise  over  the  seat  of  the 
fracture  that  extended  a  little  above  it ;  that  she  was  confined 
to  her  bed  for  about  six  weeks,  and  that  about  three  months 
after  he  first  saw  her  she  gave  birth  to  a  child.  He  was  then 
asked  this  question :  '  You  can  tell  any  trouble  that  you,  as  a 
physician,  can  connect  with  the  injury;  any  trouble  that 
occurred  after  the  birth  of  the  child  that  you,  as  a  physician, 
believe  was  a  result  of  the  original  injury  ? '  Objection  was 
made  by  the  defendant  to  this  question  as  too  remote,  irrele- 
vant and  incompetent,  but  the  witness  was  permitted  to  answer 
as  follows :  '  After  the  birth  of  the  child  she  had  an  inflamma- 
tion of  the  breast,  of  the  left  breast,  which  resulted  in  an 
abscess  in  the  breast,  the  formation  of  pits  matter,  which 
caused  her  a  great  deal  of  pain  and  suffering  for  several  weeks ; 
the  breast  broke  once  and  was  lanced  twice ;  the  formation  of 
the  abscess  was  in  the  very  region  where  the  bruise  was  that 
I  6aw  immediately  after  the  accident,  right  in  the  neighbor- 
hood of  the  fractured  rib ;  I  attributed  the  cause  of  the  abscess 
and  the  inflammation  to  that  bruise  ;  she  suffered  from  that  for 
several  weeks ;  she  finally  recovered  from  it,  and  I  have  not 
seen  her  since.' 

"  No  objection  was  made  to  the  form  of  the  question,  and 
if  the  answer  contains  nothing  objectionable,  the  ruling  may 
be  sustained  even  if  the  question  was  improper.  The  witness 
confined  himself  to  facts  within  his  knowledge  for  the  greater 
part  of  his  answer,  but  in  connecting  the  inflammation  and 
abscess  with  the  bruise  he  expressed  an  opinion  upon  a  point 
which  the  defendant  insists  was  not  properly  the  subject  of 
expert  evidence. 

"  The  question  presented,  therefore,  is  whether  the  physi- 
cian, after  testifying  to  his  personal  observation  of  the  bruise 
and  the  fracture,  and  the  subsequent  inflammation  and  abscess 
in  the  same  place,  could  state  that,  in  his  opinion  as  an  expert, 
the  latter  were  caused  by  the  former  ? 

"  The  opinion  of  a  medical  expert,  based  upon  facts  within 

his  own  knowledge  and  observation  as  to  the  nature  of  the 

affection  from  which  a  party  is  suffering,  and  whether  it  was 

produced  by  violence  or  disease,  has  long  been  held  competent 
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by  this  court.  (MaUeson  v.  N.  T.  C.  R.  R.  Co.,  35  N.  Y. 
487,  491.)  The  cause  or  effect  of  a  physical  injury  can  fre- 
quently be  proved  in  no  other  way  than  by  the  opinions  of 
those  specially  qualified  by  experience  and  study,  based  upon 
facts  in  evidence,  and  either  known  to  the  witness  or  assumed 
to  be  true.  (Filer  v.  N.  Y.  C.  R.  R.  Co.,  49  N.  Y.  42,  46  ; 
Lawson's  Expert  Evidence,  107.) 

"  The  cases  are  numerous  which  hold  that  it  is  competent  to 
show  by  the  opinions  of  medical  experts  that  an  injury  received 
was  the  cause  of  the  condition  of  the  person  injured,  and 
among  them  some  recently  decided  by  this  court  (McClmn 
v.  Brooklyn  City  R.  R.  Co.,  116  N.  Y.  459,  468 ;  Turner  v. 
City  of  Newburg,  109  id.  301,  308 ;  Ehrgott  v.  Mayor,  etc.y 
96  id.  264.) 

"  The  criticism  that  the  question  did  not  limit  the  opinion 
to  the  facts  proved  does  not  apply  to  the  answer  which  first 
states  the  facts  and  then  the  opinion  based  thereon. 

"We  find  no  error  in  the  record  that  requires  a  reversal^ 
and  the  judgment  should,  therefore,  be  affirmed." 

Samuel  Blythe  Rogers  for  appellant. 

Martin  J.  Keogh  for  respondent. 

Yann,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Tue  Chester  Rolling  Mills,  Respondent,  v.  The  Vessels 

"  IIoPATOONG "       AND       "  MuSOONETCONG "      THEIR       TACKLE, 

Apparel,  etc.,  Appellants. 

This  case  was  argued  and  decided  with  Plienix  Iron  Com- 
pany v.  The  same  defendant  (ante,  page  206.) 
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Emelinb  Gallup,  Respondent,  v.  James  Henderson  et  al.^ 

Appellants. 

(Argued  April  20,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  SpeciaL 
Term. 

E.  Countryman  for  appellants. 

Brewster  Kissam  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Accounting  of  Deuscilla 
Weery  et  al.,  Executors,  etc. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Estate  of 
Peter  Werry,  deceased. 

(Argued  April  21,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  made  December  8, 
1890,  which  reversed  two  certain  decrees  of  the  surrogate  of 
Orange  county. 

C.  E  Rushmore  for  appellant  , 

William  Vanamee  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Awred  D.  Bump,  Respondent,  v.  William  Gilohbist  et  aL, 

Appellants. 

<£rgued  April  21,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  March  16,  1889, 
which  reversed  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  at  Circuit,  granted  a  new 
trial  and  reversed  an  order  of  Special  Term,  making  certain 
infants  defendants. 

Robert  Armstrong,  Jr.,  and  John  Conway,  for  appellants. 

S.  W.  Russell  for  respondent. 

Agree  to  affirm  and  for  judgment  absolute  for  plaintiff ;  no 
opinion. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


James  Lyle,  Respondent,  v.  The  Manhattan  Railway 
Company,  Appellant. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
3,  motion  for  a  new  trial. 

Charles  H.  Peck  and  Bramerd  Tottes  for  appellant 

Nelson  Smith  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Emil  Weiler,  Respondent,  v.  The  Manhattan  Railway 
Company,  Appellant. 

(Argued  April  23,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  denied  a  motion  for  a  new 
trial. 

Charles  H.  Peck  and  Brainerd  Tolles  for  appellant. 

Nelson  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Hermann  Cohen,  Appellant,  v.  Asa  Morehouse  et  al., 
Respondents. 

(Argued  April  24,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  11,  1888,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Edward  C.  Perkins  for  appellant 

George  M.  Bush,  F.  F  Bush  and  J.  F.  Bradner  for 
respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 
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Warren  Chapin,  Respondent,  v.  James  M.  Fitzgerald, 
Appellant. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
made  May  13,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

James  M.  Hunt  for  appellant. 

Edward  P.  Wilder  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Bridget  Cokklin,  Respondent,  v.  William  H.  Tick, 
Appellant. 

(Argued  April  27, 1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

A.  H.  Oleason  for  appellant. 

Charles  Haines  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Vann,  J.,  dissenting. 

Judgment  affirmed. 
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Cynthia  M.  Jones,  Respondent,  v.  The  City  of  Troy, 
Appellant. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  March  16.  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
araiotion  for  a  new  trial. 

Martin  L  Townsend  for  appellant. 

JR.  A.  Parmenter  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Philip  B.  Thompson,  Jb.,  Respondent,  v.  The  Knickerbocker 
Ice  Company,  Appellant. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  entered 
jpon  an  order  made  June  4,  1889,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Albert  Stickney  for  appellant. 

John  J.  Adorns  for  respondent. 

Agree  to  affirm ;  no  opinion 
All  concur. 
Judgment  affirmed. 
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•Henry  Behrman,  as  Survivor,  etc.,  Respondent,  v.  Fred- 
erick C.  Linde  et  al.,  Appellants. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  ujjon  an  order 
made  March  5,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Edwin  S.  Clinch  for  appellants. 

Adolph  L.  Sanger  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Adele  Bernheimer  et  al.,  Respondents,  v.  Thomas  Kilpat- 
rick,  Appellant. 

(Argued  April  29, 1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  18,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

William  F.  MacRae  for  appellant 

Matthew  Hale  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Julius  J.  Fbank,  Respondent,  v.  Edward  A.  Davis, 
Appellant. 

(Argued  April  80,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  February  term,  1889,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

Albert  Cardoso  for  appellant. 

Julius  J.  Frank  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  V.  Lewis,  Respondent,  v.  Wallace  C.  Andbews, 
Appellant. 

(Argued  April  24,  1891;  decided  June  9,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  only  questions  discussed  in  this  case  were  those  pre- 
sented by  certain  exceptions  to  refusals  of  the  trial  court  to 
charge  as  requested. 

This  was  an  action  to  recover  moneys  alleged  to  have  been 
advanced  by  plaintiff  to  defendant  under  an  agreement  that 
plaintiff  was  to  receive  therefor  a  specified  amount  of  the 
bonds  of  a  street  railway  company,  when  it  should  have  obtained 
a  franchise  authorizing  it  to  construct  its  roads  in  certain  city 
streets,  the  money  to  be  returned  to  plaintiff  on  demand  at  any 
time  he  felt  dissatisfied.  It  appeared  that  the  bonds  had  been 
executed  and  delivered  to  a  trust  company,  which  issued  to 
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plaintiff  a  certificate  that  it  held  the  bonds  for  him.  The 
franchise  was  not  obtained  and  plaintiff  demanded  a  return  of 
the  money,  which  was  refused.  In  an  action  to  recover  back 
the  money  plaintiff  offered  to  return  the  certificate.  On  the  trial 
the  court  charged  that  if  the  certificate  had  no  value  it  was 
sufficient  to  surrender  or  tender  it  at  the  trial,  and  refused  to 
charge  as  requested  by  defendant's  counsel  "  that  if  the  jury 
find  that  the  certificate  issued  to  the  plaintiff  was  not  tendered 
to  the  defendant  before  suit  was  brought,  their  verdict  should 
be  for  defendant" 

The  court  here  say: 

"  The  exception  to  this  refusal  to  charge  as  requested  was 
not  well  taken.  The  court  in  calling  the  attention  of  the  jury 
to  the  evidence  of  tender  charged  them  that  if  the  certificate 
had  no  value  it  was  sufficient  to  surrender  it  at  the  trial,  as 
had  been  dona  In  this  there  was  no  error.  It  may  be 
observed  that  the  action  was  not  founded  upon  rescission  of 
the  contract,  but  upon  it  to  recover  the  money,  which  the 
plaintiff  claimed  the  defendant  had  agreed  to  repay  upon 
demand.     The  offer  to  surrender  it  at  the  trial  was  sufficient" 

Everett  P.  Wheeler  for  appellant 

Almon  Goodwin  for  respondent. 

Bradley,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Ella  Tbedwell,  Kespondent,  v.  Jonas  A.  Lincoln, 
Appellant 

(Argued  June  lf  1891;  decided  June  23,  1 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  24,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Frank  Moss  for  appellant 

Cephas  Brainerd  for  respondent 
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Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Murray  Hill  Bank,  Appellant,  v.  Elizabeth  Van 
Antwerp  et  al.,  Respondents. 

(Submitted  June  5,  1891;  decided  June  28, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  28,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Samuel  Untermyer  for  appellant. 

William  C.  Beecher  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

Thomas  C.  Avery,  Respondent,  v.  William  H.  Starbuok, 

Appellant 

(Argued  June  5,  1891;  decided  June  28, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  10, 1889,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

The  questions  discussed  in  this  case  were  simply  as  to  the 
reception  of  evidence,  which  were  disposed  of,  in  view  of  the 
circumstances  appearing  in  the  case,  without  the  presentation 
of  any  point  of  general  interest 

George  H.  Adams  for  appellant. 

Joseph  H.  Mosher  for  respondent 

Haight,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Frederick  Lange,  Respondent,  v.  Peter  Kearney, 
Appellant. 

(Submitted  June  8,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  28,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Edward  F.  CPDwyer  for  appellant. 

Hathaway  cfe  Montgomery  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Clark,  Respondent,  v.  Thomas  Stewart  et  al.,  Defend- 
ants, Frank  II.  Clergue,  Impleaded,  etc.,  Appellant. 

(Argued  June  9,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  September,  1888,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  to  ship  a  quantity  of  ice.  The  contract 
contained  a  provision  that,  "  in  case  of  breach  of  contract  by 
either  party,  he  should  pay  to  the  other  $1.50  per  ton  for  the 
quantity  not  delivered  or  accepted,  as  liquidated  damages." 

The  decision  in  this  case  was  based  upon  the  ground  that 
the  verdict  was  too  large,  in  view  of  the  rule  of  damages  laid 
down  by  the  court,  which  was  not  objected  to,  and  the  undis- 
puted facts.  The  rule  so  laid  down  was  the  difference  in  the 
contract  price  and  the  price  paid  by  plaintiff  to  make  up  the 
quantity  not  delivered.     The  court  say : 
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"  The  case  furnishes  no  basis  for  the  verdict  rendered,  and 
the  defendant's  motion  was,  therefore,  well  founded,  but  at 
the  General  Term  he  was  denied  the  benefit  of  the  proper 
application  to  the  facts  of  the  case  of  the  rule  of  law  held  by 
the  trial  court,  on  the  ground  that  such  rule  was  an  erroneous 
one,  and  that  plaintiff  was  entitled  to  recover  at  the  rate  per 
ton  stipulated  in  the  contract.  But  no  objection  was  taken  by 
the  plaintiff  to  the  ruling  of  the  trial  court,  and  if  he  had 
objected  and  excepted,  inasmuch  a6  he  did  not  appeal,  he  was 
not  entitled  to  argue  that  question  at  the  General  Term. 

"  The  rule  of  damages  stated  by  the  trial  judge  was  acqui- 
esced in  by  both  sides,  and  the  defendant  should  have  the  full 
benefit  of  its  proper  application  to  the  case." 

«/.  D.  Fe88enden  for  appellant. 
Henry  Daily,  Jr.,  for  respondent. 

Brown,  J.,  reads  for  reversal  and  new  trial,  unless  plaintiff 
stipulates  to  reduce  the  verdict  to  $5,107.84,  and  if  such  stipu- 
lation is  filed  within  thirty  days,  the  judgment  so  reduced  and 
modified  is  affirmed. 

All  concur. 

Judgment  accordingly. 


Flora.  E.  Graves,  Respondent,  v.  Frederick  L.  Santway, 

Appellant. 

(Submitted  June  8,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  30,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Wayland  F.  Ford  for  appellant. 

C.  W.  Thompson  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Vakn,  J.,  not  sitting. 

Judgment  affirmed. 
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Catherine  E.  Palmes,  Appellant,  v.  The  Commercial 
Travelers'  Mutual  Accident  Association  of 
America,  Respondent. 

(Argued  June  1,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  in  favor  of  defendant, 
entered  upon  an  order  made  July  20, 1889,  on  the  submission 
of  a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

ISflwm  Nottingham  for  appellant. 

M .  W.  Van  Auken  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Sophia  Pitcher,  as  Administratrix,  etc.,  Apellant,  v.  The 
New  Yoke  Central  and  Hudson  River  Railroad  Com- 
pany, Respondent. 

(Argued  June  12, 1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  23,  1890, 
which  affirmed  an  order  of  Special  Term  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  granting  a 
new  trial. 

D.  W.  Cameron  for  appellant. 

C.  D.  Prescott  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley,  J.,  dissenting. 

Order  affirmed. 
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Charles  M.  Kittredgb  et  aL,  as  Assignees,  etc.,  Respondents, 
v.  J.  Wesley  Van  Tassell,  Appellant. 

(Argued  June  15,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

John  B.  Green  for  appellant 

H.  H.  Hustis  for  respondents. 

Agree  to  affirm;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  H.  Lyon  et  aL,  Appellants,  v.  James  M.  Davis  et  al., 
Eespondents. 

(Argued  June  15,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

John  B.  Green  for  appellants. 

H.  H.  Hvsti%  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  Oelerich,  an  Infant,  Respondent,  v.  The  New  Tobk 
Condensed  Milk  Company,  Appellant. 

(Argued  June  15,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  3,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

William  W.  NUes,  Jr.,  for  appellant. 

M.  L.  Towns  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Kate  F.  Brown,  Respondent,  v.  J.  Warben  Lawton, 
Appellant. 

(Argued  June  15,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  23,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

F.  H.  Cowdrey  for  appellant. 

Matthew  Daly  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  I.  Hadoock,  Respondent,  v.  William  F.  O'Roubke, 

Appellant. 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  12,  1889, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict 

James  Jf.  Humphrey  for  appellant. 

George  T.  Quinby  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Albert  H.  Pickard,  as  President,  etc.,  Appellant,  v.  John 
Simson,  Respondent. 

(Submitted  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  4,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

S.  K  Graves  for  appellant. 

George  Winy  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Habbiet  D.  Gbeen,  Respondent,  v.  Habbiet  E.  Gbiswold, 
Impleaded,  etc,  Appellant 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  6,  1889,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

A.  JR.  Dyett  for  appellant. 

George  Walton  Green  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Nelson  Gobtschius,  Respondent,  v.  John  E.  Hunt, 
Appellant  ' 

(Submitted  June  17,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  13,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Irving  Brown  for  appellant 

William  McCavley,  Jr.,  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mary  A.    Bolen,  Respondent,  v.   George  F.  Bolen, 
Appellant. 

(Argued  June  19, 1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  12, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

A.  J.  Perry  for  appellant. 

Jacob  F.  Miller  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Denis  Murphy,  Appellant,  v.  The  Board  of  Education  in 
the  City  of  Yonkers,  Respondent 

(Argued  June  19,  1891;  decided  June  25, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  at  the  July  term,  1889,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury. 

JoJm  F.  Brenncm  for  appellant. 

J.  Hampden  Dougherty  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Peter  Smith,  Respondent,  v.    John    O'Brien,  Appellant, 

(Submitted  June  19,  1891;  decided  June  25, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  entered  upon  an  order 
made  May  14,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

John  Gibney  for  appellant. 

Francis  Larkin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Bernard  Ryan,  Respondent,  v.  The  Syracuse,  Binohamptoh 
and  New  York  Railroad  Company,  Appellant. 

(Argued  June  28,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  20,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

Louis  Marshall  for  appellant. 

Edmund  O'Connor  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Henry  Gallagher,  Respondent,  v.  The  Grand  Trunk  Rail- 
way, of  Canada,  Appellant 

(Submitted  June  10,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  June  1,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Martin  W.  Cooke  for  respondent. 

Agree  to  affirm,  on  opinion  of  Bradley,  J.,  in  Jennings  v. 
Grand  Trunk  Roilway  Company  (ante,  page  438). 
All  concur,  Follett  Ch.  J    in  result 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  Hubert  O.  Thompson, 
as  Commissioner  of  Public  Works. 

Appeal  of  Executors  of  Marvin  DeF.  Hodgman. 

(Argued  June  11,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  22, 
1888,  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  of  appraisal  herein. 

James  It.  Cuming  for  appellant. 

Arthur  H.  Marten  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Joseph  P.  McTeague,  Appellant,  v.  Mary  MoTeague, 
Impleaded,  etc.,  Respondent. 

(Argued  June  12,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  29,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Samuel  J.  Crooks  for  appellant. 
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Charles  M.  Farle  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Caleb  Demelt,  Deceased. 

(Argued  June  16,  1891;  decided  October  6,  1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  29,  1890,  which  affirmed  a  decree  of  the  surrogate 
of  Schuyler  county,  admitting  to  probate  the  will  of  Caleb 
Demelt,  deceased. 

Gabriel  L.  Smith  for  appellant 

William  A.  Finch  for  respondent 

Agree  to  affirm ;  no  oninion. 
All  concur. 
Judgment  affirmed. 


Robert  Gedney,  Appellant,  v.  Julia  A.  Pball,  Respondent 

(Submitted  June  17,  1891;  decided  October  6, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judical  department,  entered  upon  an  order 
made  June  28,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  with* 
out  a  jury. 

George  W.  Weiant  for  appellant 

A.  <&  A.  X.  Fallon  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Chables  MoKeown  et  al.,  Respondents,  v.  John  Officer, 
as  Executor,  etc.,  et  al,  Appellants. 

A  judgment  which,  although  finally  determining  certain  matters  in  con- 
troversy orders  an  accounting  before  a  referee,  is  an  interlocutory,  not  a 
final  judgment,  and  is  not  appealable  to  this  court ;  the  objection 
that  it  is  not  appealable  may  be  raised  and  decided  on  the  main  appeal 
or  by  motion  to  dismiss. 
(Argued  June  17,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  3,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  Special  Term. 

The  following  is  the  opinion  in  full : 

"The  respondents,  upon  the  argument  of  the  appeal,  raised 
the  preliminary  objection  that  the  judgment  of  the  General 
Term  affirming  the  judgment  of  the  Special  Term  was  not 
appealable  to  this  court;  that  the  judgment  required  an 
accounting  to  be  had  in  accordance  with  certain  principles  of 
law  declared  in  the  Special  Term  judgment,  appointed  a  referee 
for  that  purpose,  and  required  him  to  make  a  report  thereof 
to  that  court. 

"The  appeal  to  this  court  was  taken  before  the  coming  in  of 
the  referee's  report,  and,  so  far  as  appears  from  the  record  pre- 
sented to  this  court,  no  report  of  the  referee  has  been  made 
and  no  judgment  has  been  entered  upon  any  report  by  the 
referee. 

"  The  first  question  to  be  considered  upon  this  appeal  is 
whether  the  judgment  of  the  General  Term  is  appealable  to 
this  court  and  the  determination  of  that  question  depends  upon 
the  nature  and  character  of  that  judgment,  whether  it  is  inter- 
locutory or  final. 

"  The  rule  limiting  appeals  to  this  court  to  final  judgments 
has  prevailed  for  a  long  time  and  the  provisions  of  the  various 
Codes,  while  shifting  in  many,  has  been  steady  in  this  respect, 
and  this  proposition  is  supported  by  an  unbroken  current  of. 
authorities  as  is  illustrated  in  a  few  of  the  cases  herein  cited. 

"In  the  case  of  Victory  v.  Blood  (93  N.  Y.  650),  the 
decision,  as  expressed  in  the  syllabus  of  the  report,  is  as  f ol- 
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lows :  '  An  appeal  may  be  taken  to  the  General  Term  from  an 
interlocutory  judgment,  but  such  judgment  can  only  be 
reviewed  in  this  court  on  appeal  from  the  final  judgment.'  In 
King  v.  Barnes  (107  N.  Y.  645),  this  court  held  :  '  An  appeal 
may  not  be  taken  to  this  court  from  an  interlocutory  judg- 
ment. A  judgment  which,  although  it  finally  determines 
certain  matters  in  controversy,  orders  an  accounting  before  a 
referee,  is  an  interlocutory  judgment.' 

"  The  judgment  under  review  contains  or  presents  both 
features  of  that  proposition,  viz.,  the  determination  of  certain 
matters  of  law  in  controversy  between  the  parties  and  orders 
an  accounting  before  a  referee  upon  the  principles  laid  down 
or  declared  in  the  judgment 

"  Judge  Earl,  in  writing  the  opinion  of  the  court  in  Ray- 
nor  v.  Raynor  (94  N.  Y.  248),  uses  this  language  :  i  There  is, 
however,  no  provision  anywhere  authorizing  such  appeals  to 
this  court,'  and  adds,  '  we  are  not  concerned  with  the  wisdom 
or  utility  of  the  provisions  which  we  have  referred  to.  They 
are  plain  and  must  control.' 

"  This  last  case  was  an  action  for  the  admeasurement  of 
dower  requiring  and  the  interlocutory  judgment  required  proof 
to  be  taken  before  a  referee  and  a  report  thereof  to  be  made 
to  this  court. 

"  In  Walker  v.  Spencer  (86  N.  Y.  162)  the  judgment  of  the 
Special  Term  required  an  accounting  to  be  taken  before  a 
referee  in  accordance  with  the  provisions  of  the  judgment  of 
the  Special  Term.  Before  the  accounting  had  been  made,  the 
report  of  the  referee  filed  or  any  judgment  had  been  entered 
upon  such  report,  an  appeal  was  brought  from  such  judgment 
and  this  court,  and  Judge  Rapallo,  in  delivering  the  opinion 
of  the  court,  uses  this  language:  'This  appeal  cannot  be 
entertained.  There  is  no  provision  of  law  which  authorizes 
an  appeal  to  this  court  from  an  interlocutory  judgment  or 
from  an  order  affirming  such  a  judgment.  The  appeal  on  this 
ground  must  be  dismissed.' 

"  In  Cambridge  Valley  National  Bank  v.  Lynch  (76  N.  Y. 
516),  Judge  Millee,  in  delivering  the  opinion  of  the  court, 
uses  this  language :  i  An  interlocutory  judgment  is  an  inter- 
mediate or  incomplete  judgment  where  the  rights  of  the  parties 
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are  settled,  but  something  remains  to  be  done.  As  when  there 
is  an  accounting  to  be  had,  a  question  of  damages  to  be  ascer- 
tained, or  a  reference  required  to  determine  the  amount  of 
rent  due  for  use  and  occupation.' 

u  The  case  of  Clark  v.  Brooks  (2  Abb.  [N.  S.]  385)  and 
Tompkins  v.  Hyatt  (19  N.  Y.  534)  hold  the  same  proposition. 
In  the  latter  case  Judge  Denio,  in  delivering  the  opinion  to 
tliis  court,  held  'that  a  judgment  is  not  final  so  long  as  there 
may  be  further  litigation  under  its  provisions,'  and  cites 
numerous  cases  in  support  of  that  proposition. 

"  In  TilUm  v.  Vail  (117  X.  Y.  520)  the  court  held  that  this 
principle  applied  also  to  actions  for  partition,  and  that  the 
Court  of  Appeals  had  no  jurisdiction  to  review  an  interlocu- 
tory judgment,  even  under  the  provisions  of  the  Code  appli- 
cable to  actions  for  partition. 

"  From  the  cases  cited  and  other  cases  upon  the  subject  or 
question  under  consideration,  I  feel  constrained  to  hold  that 
the  judgment  in  this  case  is  in  its  nature  an  interlocutory  judg- 
ment, and  not  final,  and  is  not  appealable  to  the  Court  of 
Appeals.  I  am  also  constrained  to  hold,  in  view  of  the  cir- 
cumstances under  which  this  question  has  arisen,  that  the 
objection  that  it  is  not  appealable  may  be  raised  and  decided 
upon  the  main  appeal  or  by  motion  to  dismiss  the  appeal  upon 
that  ground.  The  cases  in  which  the  course  of  raising  the 
question  upon  the  argument  of  the  appeal  was  adopted  are 
quite  if  not  more  numerous  than  those  in  which  a  motion  was 
resorted  to  to  raise  the  question,  and  the  cases  above  cited 
illustrate  the  correctness  of  this  statement. 

"  As  the  appeal  must  be  dismissed  for  this  reason  and  in 
accordance  with  the  respondent's  contention,  there  is  no  use  or 
propriety  in  examining  and  deciding  other  numerous  and 
interesting  questions  upon  the  merits  of  the  case. 

"  The  appeal,  therefore,  should  be  dismissed,  with  costs." 

Henry  Marshall  for  appellants. 

Charles  J.  Patterson  for  respondents. 

Potter,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 

Sickels— Vol.  LXXXIL        87 
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Luoien  S.  Crandall,  Appellant,  v.  Ernest  R  Barron  et  al., 
as  Executors,  etc.,  Respondents. 

(Argued  June  22,  1891;  decided  October  6, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  September  13, 
1890,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  reversed  an  order  denying  a  motion  for  a 
new  trial. 

William  P.  Goodelle  for  appellant. 

A.  P.  Smith  for  respondents. 

Agree  to  affirm,  and  for  judgment  absolute  against  the 
appellant,  with  costs  ;  no  opinion. 
All  concur. 
Ordered  accordingly. 


In  the  Matter  of  Proving   the   last  Will  and  Testament  of 
Sarah  Gray,  Deceased. 

(Submitted  June  22,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1889,  which  affirmed  a  decree  of  the  surrogate 
of  Suffolk  county  admitting  to  probate  the  last  will  and  test*- 
ment  of  Sarah  Gray,  deceased. 

K  A.  Carpenter  for  appellants. 

Timothy  M.  GrSffing  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Willoughby  Derr,  Appellant,  v.  Alonzo  B.  Cooley  et  al,, 
Respondents. 

(Argued  June  24,  1891;  decided  October  6,  1801.)  ' 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  20,  1888,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

A.  J.  Abbott  for  appellant. 

James  Wood  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


John  P.  Magovern  et  aL,  Appellants,  v.  Evoun  B.  Robert- 
son et  al.,  Respondents. 

(Submitted  June  25,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  17,  1886,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  County  Court. 

William  H.  Henderson  for  appellants. 

A.  C.  Pickard  for  respondents. 

Agree  to  reverse  and  grant  new  trial  on  authority  of  Magov- 
ern v.  Robertson  (116  N.  Y.  61). 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 
Judgment  reversed. 
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ABATEMENT   AND   REVIVAL. 

Where,  in  an  action  upon  one  of  sev- 
eral promissory  notes  given  by  the 
maker  for  the  purchase-price  of 
certain  property,  it  appeared  that, 
prior  to  the  maturity  of  any  of 
the  notes,  the  vendors  had  com- 
menced an  action  and  a  proceeding 
in  another  state,  both  in  the  na- 
ture of  proceedings  in  remt  in 
which  they  alleged  that  the  sale 
was  induced  by  fraudulent  repre- 
sentations on  the  part  of  the 
vendee,  and,  wherein,  they  sought, 
not  to  rescind  or  avoid  the  contract 
of  sale,  but  to  recover  the  purchase- 
price,  claiming  to  be  relieved  from 
the  credit  given  because  of  the 
fraud,  held,  that  the  pendency  of 
the  other  proceedings  presump- 
tively operated  by  way  of  abate- 
ment of  the  present  action,  as 
otherwise  plaintiffs  might  have  the 
means  of  twice  collecting  the  same 
debt;  that  plaintiffs,  however, 
might  show  that  such  proceedings 
had  been  discontinued,  or  that 
neither  of  them  was  effectual  to 
procure  any  fund  to  apply  upon 
their  claim,  or  to  satisfy  it  entirely. 
Crewman  v.  Universal  R.  Co.      34 


ACCOUNT  STATED. 

1.  In  an  action  to  compel  an  account- 
ing by  a  trustee,  the  complaint  al- 
leged that  an  account  was  stated 
between  plaintiff  and  the  trustee 
as  to  all  receipts  and  payments  by 
the  trustee  from  the  trust  estate, 
by  which  a  balance  was  found  in 
his  hands,  which  it  was  his  duty  to 
apply  in  accordance  with  the  trust. 
The  relief  asked  was  an  accounting 
and  application  by  defendant  of 
any  balance  found  in  his  hands  to 
the  purposes  of  the  trust.  It  ap- 
peared that  the  account  referred  to 
was  made  out  by  plaintiff  from 
statements  and  vouchers  furnished 
by  defendant,  and  when  presented 
to  him  he  admitted  it  to  be  correct. 


Held,  that  the  action  was  not  based 
upon  an  account  stated,  within  the 
proper  meaning  of  that  term,  as 
the  relation  of  debtor  and  creditor 
did  not  exist  between  the  parties; 
that  the  account,  while  important 
as  evidence,  was  not  controlling, 
and  was  not  an  admission  that 
plaintiff  had  any  interest  in  the 
balance  on  hand.  Pendergast  v. 
Greenfield.  28 

2.  In  an  action  by  a  wife  against  the 
executors  of  her  husband  to  re- 
cover certain  sums  alleged  to  have 
been  received  and  not  paid  over 
by  him  in  the  management  of  her 
separate  estate,  the  referee  found 
that  certain  disbursements  charged 
by  said  husband  in  the  account 
kept  by  him  were  on  his  own  ac- 
count, in  payment  of  his  debts  and 
for  moneys  given  his  wife  to  pay 
for  her  clothing  and  other  neces- 
saries suitable  to  her  position  in  so- 
ciety. Some  of  these  were  entered 
in  the  account  more  than  six  years 
before  her  husband's  death;  there 
were  entries  of  receipts  of  rents  by 
him  within  the  six  years  which  ex- 
ceeded the  amount  of  the  recovery. 
It  appeared  that  from  time  to  time 
prior  to  six  years  before  the  hus- 
band's death,  balances  were  struck 
and  brought  down  in  the  account. 
The  evidence  did  not  conclusively 
establish  that  this  was  done  with 
the  consent  or  acquiescence  of  the 
wife;  but  this  question  was  one  of 
fact  for  the  referee;  he  was  re- 
quested, but  refused,  to  find  that 
in  each  instance  such  balances  had 
the  effect  of  an  account  stated. 
Held,  no  error.  JS'ostrand  v.  Da- 
mis.  355 

ACTION. 

A  creditor's  remedy  when  prop- 
erty of  his  debtor  has  been  fraudulently 
transferred  and  has  again  been  sold  by 
the  fraudulent  vendee  is  only  in  equity 
to  reach  the  avails. 

See  Braem  v.  M.  Nat.  Bank.     508 
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Where  by  mil  the  testator's 

real  estate  is  to  be  deemed  converted 
into  personalty,  the  Supreme  Court,  in 
its  discretion,  may  refuse  to  entertain 
an  action  for  the  construction  of  the 
urtll,  leaving  the  question  to  be  deter- 
mined by  the  Surrogate's  Court. 

See  Underwood  v.  Curtis.  523 

See  Cause  of  Action. 


ADMISSIONS    AND  DECLARA- 
TIONS. 

Where  the  title  of  a  vendee  of  per- 
sonal property  who  purchased  in 
good  faith  is  attacked  as  fraudu- 
lent by  creditors  of  the  vendor, 
the  declarations  of  a  vendor,  when 
not  a  party,  made  previous  to  the 
sale,  to  a  stranger,  in  the  absence 
of  the  vendee,  are  not  competent, 
save  where  a  conspiracy  to  defraud 
between  the  vendor  and  vendee 
has  been  shown,  or  where  the  ven- 
dor after  the  sale  continues  in  pos- 
session, exercising  acts  of  owner- 
ship over  the  property,  thus  rais- 
ing the  presumption  that  the  sale 
was  fraudulent.  Flanneryv,  Van 
Tassel.  631 


ADVERSE  POSSESSION. 

Title  to  land,  established  by  adverse 
possession,  is  as  effectual,  for  the 
purpose  of  remedy  or  defense,  as 
that  created  in  any  other  manner. 
Greene  v.  Couse.  386 


ALIENATION  (SUSPENSION  OF 
POWER  OF). 

See  Suspension  op  Power  of 
Alienation. 

APPEAL. 

1.  Under  the  provisions  of  the  statute 
in  reference  to  appeals  from  decis- 
ions of  the  Board  of  Claims  (Chap. 
205,  Laws  of  1883,  as  amended  by 
chap.  507,  Laws  of  1887),  which 
require  (£  10)  every  appeal  to  state 
"briefly  the  grounds  on  which  it 
is  taken,"  and  provide  (§  11)  that 
"  on  the  hearing  before  the  Court 
of  Appeals,  only  such  questions 
shall  be  considered  by  the  court 
as  are  raised  by  the  notice  of  ap- 
peal," where,  upon  a  hearing  be- 


fore said  board,  improper  evi- 
dence is  received,  under  objec- 
tion and  exception,  and  a  notice 
of  appeal  from  its  decision  specifies 
that  "the  Board  of  Claims  erred 
in  receiving  evidence  against  the 
objection  and  exception  of  the 
claimant,"  this  sufficiently  points 
out  the  error  to  authorize  its  con- 
sideration here.  McDcnald  v. 
State.  18 

2.  Where  but  one  of  the  parties  to 
an  action  appeals  and  the  appel- 
late court  finds  error  injurious  to 
the  appellant,  the  judgment  may 
not  be  sustained  because  of  the 
fact  that  there  was  also  error  injur- 
ious to  the  respondent,  and  that 
the  former  has  upon  the  whole 
a  more  favorable  judgment  than 
he  was  entitled  to;  in  such  case 
one  error  may  not  be  offset  against 
the  other;  it  seems  this  may  be 
done  where  both  parties  appeal. 
Monnet  v.  Men.  151 

8.  The  General  Term  has  j  urisdictioa 
to  review  the  conclusions  of  a  trial 
court,  both  upon  the  facts  and  the 
law,  and  its  determination,  where 
it  arrives  at  an  opposite  conclu- 
sion, may  not  be  reversed  here 
unless,  upon  examination,  this 
court  determines  that  there  was 
such  a  preponderance  of  evidence 
in  favor  of  the  conclusions  of  the 
trial  court  as  would  have  consti- 
tuted error  of  law  for  it  to  have 
found  otherwise.  Phamix  Iron 
Co.  v.  Vessels  Hopatcong,  etc.      206 

4.  Although  a  finding  of  fact  is 
called  a  conclusion  of  law  and  im- 
properly classified  as  such  in  a  de- 
cision of  the  court  or  report  of  a 
referee,  it  will,  for  the  purpose  of 
upholding  the  judgment,  be  given 
the  same  effect  as  if  it  were  em- 
braced within  and  designated  as 
one  of  the  findings  of  fact.  Bergtr 
v.  Varrelman.  281 

5.  Where,  in  an  equity  action,  no 
objection  was  made  by  the  an- 
swers to  the  maintenance  of  the 
action  on  the  ground  that  the 
plaintiff  had  an  adequate  remedy 
at  law,  but,  on  the  contrary,  the 
defendants  demanded  equitable  re- 
lief, held,  that  it  was  too  late  to 
take  the  objection  on  the  trial. 
Crisfield  v.  Murdoch.  815 
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6.  Questions  of  fact,  arising  upon 
a  trial  of  an  action  at  law  by  a 
jury,  are  not  reviewable  by  the 
General  Term,  unless  a  motion 
has  been  made  for  a  new  trial  at 
Circuit  on  the  minutes,  or  at  Spe- 
cial Term  on  a  case  and  an  appeal 
taken  from  the  order  thereupon 
made,  as  well  as  from  the  judg- 
ment, if  one  has  been  entered 
upon  the  verdict.  Pcil  v.  Rein- 
hart.  381 

7.  Where  such  a  motion  has  been 
made  and  a  new  trial  denied,  an 
order  of  General  Term  reversing 
it  and  granting  a  new  trial  is  not 
reviewable  in  this  court.  Id. 

8.  Under  the  provision  of  the  act  in 
relation  to  the  water  supply  of  the 
city  of  New  York  ($  8,  chap.  445, 
Laws  of  1877),  which  permits  an 
appeal  to  be  taken  from  the  Gen- 
eral Term  to  this  court,  by  a 
claimant  for  damages  for  land  ap- 
propriated under  the  act,  such 
appeal  does  not  bring  up  for  revis- 
ion any  question  of  fact  arising 
upon  conflicting  evidence,  and 
this  court  has  no  jurisdiction  to 
reverse  the  decision  of  the  General 
Term  unless  some  error  of  law  be 
found  in  the  proceedings.  In  re 
Thompson.  463 

9.  Where  the  award  of  damages  in 
such  a  case  is  a  gross  sum,  it  can- 
not be  assumed  by  this  court  that 
the  commission  failed  to  take  into 
consideration  any  specified  item  of 
damages,  especially  where  there 
is  conflicting  evidence  in  regard 
thereto.  Id. 

10.  Where  the  complaint  is  dismissed 
on  the  opening  of  plaintiff's  coun- 
sel on  trial,  and  upon  appeal  the 
opening  docs  not  appear  in  the 
appeal-book,  it  will  be  presumed 
to  have  comprised  in  substance, 
the  allegations  of  the  complaint, 
and  it  may  not  be  assumed,  even 
to  support  a  judgment  on  appeal, 
that  the  opening  contained  either 
a  fatal  admission  or  anything 
inconsistent  with  the  complaint. 
Kley  v.  Healy.  555 

11.  Any  offer  of  proof  also  made 
in  connection  with  the  opening, 
unless  objected  to  as  inadmissible 
under  the  pleadings,  is  to  be  re- 
garded as  part  thereof.  Id. 


12.  Upon  trial  of  an  action  to  re- 
strain defendant,  a  municipal  cor- 
poration, from  discharging  sewage 
upon  lands  of  a  railroad  company, 
it  was  assumed  in  the  questions  to 
and  answers  of  the  witnesses  that 
the  lands  so  occupied  were  owned 
by  the  company,  and  in  the  reso- 
lutions of  defendant's  common 
council  relating  to  the  matter, 
said  lands  were  referred  to  as 
belonging  to  said  company.  The 
question  of  title  was  not  raised  on 
the  trial,  and  no  motion  was  made 
to  dismiss  the  complaint  on  the 
ground  that  the  company  Irad 
failed  to  establish  title,  and  no 
requests  to  find  such  fact  were 
made.  The  court  found  that  the 
company  owned  the  land,  and 
defendant  excepted.  Held,  that 
defendant  could  not  raise  the  ob- 
jection on  appeal  that  plaintiff 
failed  to  establish  a  title,  except 
such  as  is  presumed  from  posses- 
sion. N.  T.  C.  &1I.  R.  R.  R.  Co.  v. 
City  of  Rocliester.  591 

13.  Where  an  order  of  General  Term 
reversing  a  judgment  entered  upon 
the  report  of  a  referee,  does  not 
state  that  it  was  made  upon  a 
question  of  fact,  it  must  be  as- 
sumed here  that  it  was  made  upon 
questions  of  law.  (Code  Civ. 
Pro.  §  1338.)    Hannigan  v.  Allen. 

639 

14.  It  seems,  however,  that  where 
there  is  no  evidence  to  sustain 
a  finding  material  to  the  judg- 
ment, the  ruling  is  upon  a  question 
of  law  (§  993),  and,  so  it  is  for  this 
court  to  determine  as  to  whether 
there  is  any  such  evidence.       Id. 

15.  An  order  of  the  General  Term 
granting  a  new  trial,  in  an  actiou 
tried  before  a  jurv,  where  there 
was  a  conflict  of  evidence,  and  the 
order  may  have  been  made  upon 
the  facts,  is  not  reviewable  in  this 
court,  unless  it  appears  from  the 
record  that  the  order  was  affirmed 
as  to  the  facts  or  the  appeal  there- 
from dismissed.  Williams  v.  D., 
L.  db  W.  R.  R.  Co.  643 

16.  Even  if  it  appears  by  the  order 
that  the  General  Term  decision 
was  based  upon  questions  of  law 
only,  such  order  is  not  appeal- 
able, unless  it  also  appears  that 
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the  court  passed  upon  the  facts 
unfavorably  to  the  appellant.  Id. 

17.  It  seems,  that  where  exceptions 
have  been  taken  and  a  motion  for 
a  new  trial  made  upon  the  minutes 
or  at  Special  Term  has  been  denied, 
the  unsuccessful  party  may  waive 
any  further  review  upon  the  facts 
and  appeal  only  from  the  judg- 
ment to  the  General  Term,  which 
appeal  will  bring  up  the  excep- 
tions only.  Id. 

18.  So,  also,  where  an  appeal  is  taken 
both  from  the  order  granting  a 
new  trial  and  from  a  judgment, 
the  General  Term  may  reverse  the 
judgment  upon  the  exceptions, 
and  at  the  same  time  affirm  the 
order  refusing  a  new  trial  upon 
the  facts.  Id. 

19.  In  these  cases  and  no  others  is 
the  order  reviewable  here.        Id. 

20.  While  questions  excluded  upon 
objection  frequently  suggest  some- 
thing the  jury  have  no  right  to 
consider,  unless  such  questions  are 
persisted  in  so  as  to  amount  to  an 
abuse,  they  will  not  furnish  a 
ground  for  reversal,  stouter  v. 
Manhattan  R.  Co.  661 

21.  A  judgment  which,  although 
finally  determining  certain  matters 
in  controversy  orders  an  account- 
ing before  a  referee,  is  an  inter- 
locutory, not  a  final  judgment,  and 
is  not  appealable  to  this  court;  the 
objection  that  it  is  not  appealable 
mav  be  raised  and  decided  on  the 
main  appeal  or  by  motion  to  dis- 
miss.    McKeoicn  V.  Officer.        687 

Where  olyjection  not  pnstnted 

by  an  erception  on  trial,  not  available 
en  appeal. 

See  Atkinson  v.  TruesdtU.  230 

Where  remedy  from  erroneous 

judgment  is  by  motion  to  correct,  not 
by  appeal. 

Sec  Columbia  Bank  v.  G.  T.  Church. 

361 

Where  upon  trial  of  an  action 

on  contract  a?i  erroneous  rule  of  dam- 
ans is  Utid  doini  by  the  court*  trhirh 
is  acquiesced  in,  by  both  parties,  each  is 
entitled  to  the  belief  t  thereof  and  if  it 
is  disregarded  by  the  jury  the  party 


injured  is  entitled  to  a  correction  on 
appeal. 
See  Clark  v.  Stewart,  676 


ASSESSMENT  AND  TAXATION. 

1 .  Under  the  provisions  of  the  Collat- 
eral Inheritance  Tax  Act  (Chap. 
713,  Laws  of  1887),  it  is  only  the 
property  of  which  a  person  died 
seized  or  possessed,  which  is  sub- 
ject to  taxation;  the  increase  or 
interest  thereafter  obtained  from 
such  property  is  not  included,  and 
may  not  be  taxed.   In  re  Yassar.    1 

2.  It  seems,  that  the  tax  imposed  by 
said  act  becomes  due  and  payable 
immediately  upon  the  death  of  the 

.  decedent,  and  that  property  liable 
to  taxation  should  be  appraised 
and  the  tax  assessed  as  soon  after 
such  death  as  practicable.  Id. 

3.  The  exemption  in  said  act  (§  1)  of 
"the  societies,  corporations  and 
institutions  now  exempted  bylaw 
from  taxation  "  is  not  to  be  con- 
fined to  those  bodies  which  enjoy 
complete  immunity  from  taxation 
as  to  all  propertv  which  they  now 
have  or  of  which  thev  may  at  any 
time  become  possessed.  Id. 

4.  Where,  therefore,  legacies  were 
given  to  corporations  which  were 
by  statute  exempted  from  taxation 
upon  all  the  property  they  were 
authorized  to  take  and  hold,  held, 
that  the  legacies  were  not  liable  to 
taxation  under  said  act;  that  it 
was  to  be  assumed  the  beneficiaries 
would  not  exceed  their  corporate 
powers  and  take  more  property 
than  was  authorized,  and  if  they 
had  power  to  take  the  whole  or  any 
part  of  the  bequests  to  them  re- 
spectively they  would  be  exempt 
from  taxation.  Id. 

5.  Another  legatee  was  a  "Home 
for  Aged  Men,"  incorporated  under 
the  general  act  for  charitable  pur- 
poses. Its  certificate  of  incorpo- 
ration provided  that  its  object 
should  be  ' '  the  support  of  respect- 
able, aged,  indigent  Protestant 
men  who  are  unable  to  support 
themselves,  and  who  have  been 
actual  residents  of  the  city  of 
Poughkeepsie  for  five  years  next 
preceding  the  application  for  such 
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support."  Under  its  by-laws,  an 
entrance  fee  is  charged  those  seek- 
ing its  benefits.  Held,  that  said 
home  was  an  alms-house  within 
the  meaning  of  the  Revised 
Statutes  (1  R.  S.  388,  §  4),  and  so 
exempt  from  taxation;  that  the 
charges  authorized  to  be  made  by 
the  by-laws  did  not  operate  to  de- 
prive it  of  the  exemption  to  which 
it  otherwise  would  be  entitled;  and 
that,  therefore,  the  legacy  was  not 
taxable.  Id. 

6.  Under  the  provision  of  the  Collat- 
eral Inheritance  Act  (§  1,  chap. 
483,  Laws  of  1885,  as  amended  by 
chap.  713,  Laws  of  1887),  provid- 
ing that  "all  property  which  shall 
pass  bv  will  or  by  the  intestate 
laws  of  this  state,  from  any  person 
who  may  die  seized  or  possessed  of 
the  same,  or  if  such  decedent  was 
not  a  resident  of  this  state  at  the 
time  of  death,  which  property,  or 
any  part  thereof,  shall  be  within 
this  state,1'  shall  be  liable  to  a  tax 
as  prescribed;  personal  property 
in  this  state,  owned  by  a  non-resi- 
dent intestate  at  the  time  of  his 
death,  which  was  habitually  kept 
or  invested  by  him  here,  is*  liable 
to  taxation.  "(Haight,  J.,  dissent- 
ing.)   In  re  liomaine.  80 

7.  A  freeholder  cannot  be  deprived 
of  his  land  under  the  taxing  power 
of  the  state,  unless  the  procedure 
prescribed,  construing  strictly  the 
statute,  is  substantially  complied 
with.     Ijockirood  v.  Grhlert.       241 

As  tothe enforcement  of  the  lien 

of  a  town,  roll* dor's  bond  against  the 
property  of  the  sit  ret  ir*. 

See  Crisfield  v.  Murdoch.  315 

See  Comptroller. 
Tax  Sales. 


ASSIGNMENT. 

1.  Where,  in  an  action  by  one  own- 
ing a  license  granting  a  right  to 
manufacture  and  sell  a  patented 
article,  against  an  assignee  of  the 
letters  patent  who  took  his  assign- 
ment after  the  granting  of  the 
license,  to  restrain  him  from  manu- 
facturing and  selling  in  violation 
of  the  rights  granted  by  the 
license,  no  question  was  raised  as 
to  the  validity  of  the  letters  patent 

Sickels  —  Vol.  LXXXII, 


or  of  the  license,  and  the  only  ques- 
tion in  reference  thereto  was  the 
construction  of  the  latter,  held,  that 
the  case  involved  no  question 
arising  under  any  act  of  congress 
in  relation  to  patents,  and  so  that 
the  state  court  had  jurisdiction. 
Mayer  v.  Hardy \  125 

2.  By  the  terms  of  the  license  the 
patentee  covenanted  to  license  but 
one  other  person,  firm  or  corpora- 
tion. About  the  time  it  was 
granted  said  patentee  granted  to 
a  company  another  license.  Hcltl, 
that  by  the  terms  of  the  license 
the  patentee  was  not  denied  the 
light  of  manufacturing  and  selling 
the  patented  article,  nor  was  she 
required  to  retain  title;  and  that 
the  assignment  carried  with  it  all 
the  rights  of  the  patentee.  Id. 

3.  Also  held,  that  conceding  what- 
ever rights  to  the  use  of  the  patent 
remaining  in  the  patentee  after  the 
granting  of  the  license  were  per- 
sonal*, and  that  the  assignment 
operated,  within  the  meaning  of 
the  covenant,  in  plaintiff's  license 
as  a  license  to  the  assignee,  and  so 
was  a  breach  of  the  covenant,  yet 
this  did  not  make  the  defendant, 
in  manufacturing  and  selling  the 
patented  article,  a  trespasser  or 
wrong-doer,  because  as  against 
him  the  rights  of  the  plaintiffs  rest 
upon  the  grant  to  them  and  upon 
an  alleged  violation  of  those  rights 
by  defendant,  and  not  upon  the 
covenant,  for  a  breach  of  which 
the  patentee  alone  was  liable.    Id. 

4.  While  parol  evidence  is  admis- 
sible to  show  that  a  simple  as- 
signment, although  absolute  in 
terms,  was  intended  as  a  security 
merely,  when  the  written  assign- 
ment contains  a  contract  appear- 
ing on  its  face  to  be  complete, 
with  mutual  obligations  to  be  per- 
formed by  the  parties,  and  which 
is  inconsistent  with  the  theory  that 
it  was  simply  intended  as  a  secur- 
ity, parol  evidence  is  inadmissible 
to  show  that  it  was  only  so  in- 
tended.    Thomas  v.  Scutt.  133 

5.  A  deed  is  not  essential  to  transfer 
the  purchaser's  interest  in  a  con- 
tract for  the  sale  of  land;  it  will 
pass  by  assignment.  Frufiauf  v. 
Bendheim.  587 

88 
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6.  A  husband  may  make  a  valid  gift 
of  such  an  interest  to  his  wife  and 
transfer  to  her  a  legal  title  thereto 
by  a  written  assignment  thereof. 

Id. 

ASSIGNMENT   (FOR    BENEFIT 
OF  CREDITORS). 

1.  In  an  action  to  set  aside  a  general 
assignment  for  the  benefit  of  cred- 
itors and  two  chattel  mortgages 
executed  by  the  assignors,  it  ap- 
peared that  the  assignment  was 
recorded  on  the  same  day,  but  after 
the  filing  of  said  chattel  mort- 
gages; one  of  them  was  executed 
about  a  year  and  nine  months,  the 
other  about  eleven  months  before 
they  were  filed.  The  assignment 
preferred  a  debt  to  one  of  said 
mortgagees  and  stated  that  she 
held  the  mortgage  as  collateral  se- 
curity, subject  to  the  other  mort- 
gage which  was  prior  thereto. 
The  assignors  delivered  to  the  as- 
signee all  the  property,  including 
that  covered  by  said  mortgages, 
and  in  the  inventory  and  schedules 
subsequently  filed  stated  that  the 
debts  of  said  mortgagees  were  se- 
cured by  said  mortgages,  and  the 
chattels  described  m  them  were 
covered  by  them.  The  court  found 
that  the  mortgages  and  assignment 
were  made  in  good  faith,  without 
any  intent  to  hinder,  delay  or  de- 
fraud the  creditors  of  the  assign- 
ors. Plaintiff  claimed  that  the 
mortgages  were  void,  not  having 
been  filed  as  required  by  the  stat- 
ute, and  that  as  the  assignment 
treated  them  as  valid,  it  was 
fraudulent.  Held,  untenable;  that 
considering  the  mortgages  were 
void  as  to  creditors,  as  between  the 
mortgagors  and  mortgagees,  they 
were  valid  and  subsisting  liens, 
and  whatever  interest  the  mort- 
gagors had  passed  under  the  as- 
signment to  the  assignee;  and  that 
plaintiffs  having  neglected  to  avail 
themselves  of  the  means  provided 
bv  statute  for  the  payment  of  their 
claims  until  the  mortgagors  had 
transferred  their  interest  to  the 
assignee,  the  latter  acquired  a 
superior  right  and  took  the  inter- 
est in  trust  for  all  the  creditors. 
Kitchen  v.  Lowrey.  53 

2.  The  firm  of  W.  &  H.  E.  confessed 
judgment  in  favor  of  defendant  V. 


On  the  same  day  an  execution  was 
issued  thereon  and  levied,  and  im- 
mediately thereafter  the  judgment 
debtors  made  a  general  assignment 
for  the  benefit  of  creditors.  The 
property  levied  upon  was  sold 
under  the  execution.  In  an  action 
brought  by  other  judgment  cred- 
itors to  set  aside  said  judgment  and 
execution  and  to  recover  for  the 
benefit  of  the  estate  the  amount 
realized  on  the  sale,  on  the  ground 
that  the  assignors,  in  contempla- 
tion of  their  general  assignment 
and  as  part  thereof,  created  by  said 
judgment  a  preference  for  "more 
than  one-third  of  their  assets,  the 
trial  court  found  that  the  assignors' 
estate  was  not  worth  three  times 
the  amount  of  the  judgment  con- 
fessed; that  when  it  was  confessed 
and  the  assignment  executed,  the 
assignors  and  V.  knew  that  the 
sale  under  the  execution  would  ab- 
sorb more  than  one-third  of  the 
assets  and  that  this  was  the  result 
of  the  sale ;  that  the  judgment  was 
confessed  and  the  execution  and 
levy  made  by  the  assignors  and  V. 
in  contemplation  of  their  general 
assignment  and  for  the  purpose  of 
preferring  V.  for  more  than  one- 
third  of  the  net  assets ;  that  said 
confession,  execution  and  levy 
were  made  in  fraud  of  said  gen- 
eral assignment.  Held  (Bradley, 
Haight  and  Brown,  JJ.,  dissent- 
ing), that  the  preference  created 
by  the  judgment  confessed  in 
favor  of  V.  came  within  the  pro- 
hibition of  the  statute ;  and  that 
plaintiffs  were  entitled  to  the  relief 
sought.   Berger v .Varrelman.  281 

3.  Money  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  the 
avails  of  the  property  assigned,  is 
not  subject  to  levy  under  an  at- 
tachment issued  in  an  action 
against  the  assignor,  and  a  sheriff 
making  such  a  levy  is  liable  for 
conversion.    McAllister  v.  Bailey. 

583 

4.  Plaintiff,  as  assignee  for  the  bene- 
fit of  creditors,  sold  and  converted 
the  assigned  property^  into  money, 
which  he  deposited  in  a  bank  m 
his  own  name.  The  defendant  B. , 
as  sheriff,  undertook  to  levy  upon 
such  money,  under  an  attachment 
in  an  action  against  the  assignors. 
Defendant  S.,  an  under-sheriff,  at 
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the  direction  of  the  sheriff,  called 
upon  plaintiff  and  demanded  a  sur- 
render of  the  monev  under  the  at- 
tachment. Plaintiff  thereupon 
drew  the  money  from  the  bank, 
placed  it  upon  a  table  and  told  S. 
that  was  the  money,  but  he  for- 
bade his  taking  it ;  S.  took  it.  In 
an  action  for  conversion  thereof, 
defendants  claimed  that  the  trans- 
action was  in  effect  a  voluntary 
payment,  and  consequently  the 
money  could  not  be  recovered 
back.    Held,  untenable.  Id. 


ATTACHMENT. 

Money  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  the 
avails  of  the  property  assigned,  is 
not  subject  to  levy  under  an  attach- 
ment issued  in  an  action  against 
the  assignor,  and  a  sheriff  making 
such  a  levy  is  liable  for  con  version. 
McAUaster  v.  Bailey.  583 


BAILMENT. 

1.  While,  as  a  general  rule,  when  a 
bailee  fails  on  demand  to  deliver 
to  the  bailor  property  to  which 
the  latter  is  entitled,  the  presump- 
tion of  liability  arises,  and  if  the 
goods  cannot  be  found  it  furnishes 
the  imputation  of  negligence  as 
the  cause,  such  prima  facie  case 
may  be  overcome  when  it  is  made 
to  appear  that  the  loss  was  occa- 
sioned by  some  misfortune  or  acci- 
dent not  within  the  control  of  the 
bailee,  and  then  the  onus  is  upon 
the  bailor  to  prove  that  this  was 
chargeable  to  the  want  of  care  of 
the  bailee.     Stewart  v.  Stone.    500 

2.  Plaintiff  and  his  assignors  entered 
into  an  agreement  with  defendant, 
by  which  the  latter  agreed  to  man- 
ufacture cheese  and  butter  from 
milk  delivered  at  his  factory  by 
the  former,  to  sell  the  products 
and  distribute  the  proceeds  in  the 
manner  stipulated.  The  factory 
was  thereafter  destroyed  by  fire 
and  a  quantity  of  milk,  butter  and 
cheese  thereby  lost.  In  an  action 
to  recover  the  amount  of  the  loss, 
held,  that  the  contract  was  one  of 
bailment  and  defendant  assumed 
simply  the  duty  to  exercise  ordi- 
nary care  to  protect  and  preserve 


the  property;  that  the  burden  waa 
upon  plaintiff  to  show  a  failure 
to  perform  that  duty;  and  that  no 
presumption  of  negligence  arose 
from  the  fact  that  the  loss  resulted 
from  the  fire.  Id. 


BANKS  AND  BANKING. 
See  Sayings  Banks. 

BILLS,  NOTES,  CHECKS. 

1.  An  instrument  by  which  the 
signer  agrees  to  pay  to  another  a 
sum  certain  at  a  time  specified 
after  his  death  is  a  valid  promis- 
sory note.     Carmcright  v.   Qray. 


2.  It  is  not  necessary  to  the  validity 
of  a  promissory  note,  under  the 
provision  of  the  Revised  Statutes 
in  reference  thereto  (1  R.  8.  768), 
that  a  consideration  shall  be  ex- 
pressed therein,  nor  is  it  necessary 
m  an  action  thereon  to  allege  or 
prove  a  consideration.  The  instru- 
ment, whether  negotiable  or  not, 
imports  a  consideration  and  the 
burden  of  showing  a  want  thereof 
is  upon  the  defendants.  Id. 


BOARD  OP  CLAIMS. 

1.  Under  the  provisions  of  the  stat- 
ute in  reference  to  appeals  from 
decisions  of  the  Board  of  Claims 
(Chap.    205,    Laws    of    188S,   as 
amended  by  chap  507,   Laws  of 
1887),  which  require  (§  10)  every 
appeal    to     state     "briefly     the 
grounds  on  which  it  is  taken,"  and 
provide  (§  11)  that  "on  the  hear- 
ing before  the  Court  of  Appeals, 
only  such  questions  shall  be  con- 
sidered by  the  court  as  are  raised 
by  the  notice  of  appeal,"  where, 
upon  a  hearing  before  said  board, 
improper  evidence  is  received,  un- 
der objection  and  exception,  and 
a  notice  of  appeal  from  its  decis- 
ion specifies  that  "  the  Board  of 
Claims  erred  in  receiving  evidence 
against  the  objection  and  excep- 
tion of  the  claimant,"  this  suffi- 
ciently  points  out   the    error    to 
authorize  its  consideration  here. 
McDonald  v.  State.  18 
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2.  Upon  a  hearing  before  said  board 
of  a  claim  for  damages  for  in- 
juries received  by  the  giving  away 
of  a  canal  bridge  while  plaintiffs 
were  engaged  in  moving  over  it 
two  mill-stones,  one  8.,  who  had 
had  charge  of  alterations  made  to 
said  bridge,  as  a  witness  for  the 
state,  was  permitted  to  testify, 
under  objection  that  he  had  not 
shown  himself  competent  to  give 
an  opinion,  that  he  left  the  bridge 
safe,  in  his  judgment,  for  the  or- 
dinary uses  of  a  highway  bridge. 
Held,  error;  as  he  was  thereby 
permitted  to  determine  the  issue 
before  the  board  as  to  the  negli- 
gence of  the  employes  of  the  state. 

Id. 

3.  Also  held,  the  fact  that  the  bridge 
was  safe  for  the  ordinary  uses  of  a 
highway  bridge,  does  not  show 
that  it  was  sufficient  to  sustain  the 
traffic  in  that  particular  place.  Id. 

4.  A  civil  engineer  and  bridge 
builder,  as  a  witness  for  the  state, 
was  permitted  to  testify,  under 
objection  and  exception,  that,  in 
his  judgment,  stones  of  the  size 
and  weight  of  those  claimants  were 
moving,  and  united  as  they  were, 
were  an  excessive  load  for  the 
bridge  as  originally  constructed. 
Held,  error;  that  the  opinion  of  the 
witness  as  to  whether  the  original 
bridge  would  have  been  strong 
enough,  was  not  competent,  and 
the  question  as  to  whether  stones 
were  negligently  united  and  moved 
was  one  for  tlie  board  to  deter- 
mine. Id. 

5.  Where  a  decision  of  the  Board 
of  Claims  awarding  nothing  on 
a  claim  filed  in  January,  1871, 
for  lands  permanently  and  tem- 
porarily appropriated  by  the  state 
in  1867,  on  the  ground  that  the 
Statute  of  Limitations  was  a  bar, 
contained  no  description  of  the 
land  appropriated,  and  did  not 
state  the  facts  as  required  by 
statute  (£§  4,  8,  11,  chap.  205, 
Laws  of  1883,  as  amended  by  chap. 
60,  Laws  of  1884),  and  the  evidence 
did  not  show  how  much  land  the 
state  claimed  to  have  appropri- 
ated, either  permanently  or  tem- 
porarily, and  it  appeared  that  the 
lines  showing  the  permanent  ap- 
propriation were  first  partially  es- 


established  in  1868,  but  not  com- 
pleted until  in  1870,  and  it  did 
not  appear  when,  if  ever,  the 
lines  were  established  on  the 
claimant's  land,  but  it  appeared 
that  the  construction  of  the  canal 
was  still  in  progress  at  the  time  of 
the  hearing  upon  the  claim,  Jttld, 
the  evidence  failed  to  show  that 
the  quantity  of  land  permanently 
appropriated  had  been  determined 
and  described  or  marked  out,  or 
that  the  state  had  ceased  to  occupy 
the  land  temporarily  appropriated 
for  more  than  a  year  before  the 
filing  of  the  claim;  and  so,  that  the 
award  was  erroneous.  Yaw  v. 
State.  190 

BOND. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  (1  R.  S.  346,  §  20), 

{)roviding  for  the  filing  of  a  col- 
ec tor's  bond  and  the  entry  thereof 
by  the  county  clerk  "  in  the  same 
manner  in  which  judgments  are 
entered  of  record,"  and  declaring 
that  every  such  bond  "  shall  be  a 
lien  on  all  the  real  estate  held 
jointly  or  severally  by  the  col- 
lector or  his  sureties."  the  lien  so 
created  is  a  general  one,  having  no 
greater  force  than  the  lien  of  a 
judgment,  and  a  prior  unrecorded 
mortgage  is  entitled  to  priority 
over  the  bond.  Critfield  v.  Mur- 
doch. 315 

2.  It  was  not  within  the  contempla- 
tion of  the  statute,  before  the  pass- 
age of  the  act  of  1887  (Chap.  372, 
Laws  of  1887),  requiring  such 
bonds  to  be  recorded,  that  they 
should  be  within  the  protection  of 
the  Recording  Act,  and  the  fact 
that  the  supervisor,  who  filed  a 
bond  prior  to  that  time,  at  the 
time  of  filing  requested  it  to  be 
recorded  in  the  book  in  which 
mortgages,  or  securities  in  the 
nature  of  mortgages,  were  required 
to  be  recorded,  does  not  affect  its 
status  as  a  lien.  Id. 

3.  In  an  action  in  equity  to  enforce 
the  lien  of  such  a  bond  upon  the 
real  estate  of  F.,  one  of  the  sure- 
ties, it  appeared  that  he  was  the 
president,  cashier  and  general 
manager  of  a  bank  in  which  the 
collector  deposited  the  avails  of 
taxes  collected  ;  the  latter  had  on 
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deposit  sufficient  to  pay,  and  de- 
livered his  check  against  his  ac- 
count for  the  amount  due  the 
county  treasurer,  to  F.,  who  agreed 
to  transmit  the  amount  to  said 
treasurer ;  this  he  failed  to  do.  The 
bank  continued  business  forty-four 
days  after  the  delivery  of  the 
check,  when  it  closed  its  doors,  and 
its  assets  passed  into  the  hands  of 
a  receiver;  meanwhile  F.  became 
insolvent.  Held,  that  while,  in  the 
absence  of  proof  that  the  bank  ever 
paid,  the  collector  could  not  have 
maintained  an  action  against  F. , 
and  so  had  no  right,  as  against  him, 
to  which  the  co-surety  with  F. 
could  be  subrogated;  yet  as  F., 
from  his  official  position,  knew  the 
financial  condition  of  the  bank,  and 
could  have  obtained  from  it  the 
moneys  to  pay  the  county  treas- 
urer as  agreed  and  thus  have  satis- 
fied the  bond,  in  omitting  to  do 
this,  he  failed  to  discharge  a  duty 
he  owed  the  collector  and  his  co- 
surety; and  so,  that  as  against  F., 
the  co-surety  was  entitled  to  have 
the  lien  of  the  bond  enforced  out 
of  real  estate  of  F. ;  and  that  it 
was  properly  charged  with  the 
whole  amount.  Id. 

4.  Also  held,  that  the  equity  of  the 
co-surety  was  superior  to  that  of  a 
subsequent  mortgagee  and  grantee 
of  F.,  the  consideration  for  whose 
deed  and  mortgage  was  simply  an 
antecedent  debt.  Id. 

5.  II  *eemsy  that  in  an  action  to  fore- 
close the  lien  of  a  collector's  bond 
upon  the  real  estate  of  the  sureties, 
in  the  absence  of  circumstances 
rendering  the  property  of  one  of 
them  chargeable  with  the  whole 
amount  in  the  first  instance,  the 
decree  should  direct  that  the  lands 
of  each  be  first  made  available  to 
secure  the  payment  of  one-half. 

Id. 

6.  Where,  however,  the  equities  be- 
tween the  sureties  are  such  as 
would  prevent  one  of  them,  incase 
of  payment,  from  maintaining  an 
action  for  contribution  against  his 
co-surety,  or  from  successfully  re- 
sisting an  effort  by  the  latter,  in 
case  of  payment  by  him,  from  ob- 
taining a  judgment  against  the 
former  for  the  full  amount,  a  de- 
cree is  proper  charging  his  real 


estate  in  the  first  instance  with  the 
whole  amount.  Id. 

7.  It  teems,  the  filing  and  entry  of 
the  bond,  as  required  by  the 
statute,  is  notice  to  all  subsequent 
purchasers  of  the  existence  of  a 
lien  on  the  real  estate  of  each 
surety,  enforceable  for  the  full 
amount  of  any  default  on  the  part 
of  the  principal,  and  while  one 
surety  has  a  right  of  action  against 
his  co-surety  for  contribution,  he 
is  liable  to  be  defeated  if,  by  reason 
of  his  neglect  or  misconduct,  the 
co-surety  would  be  injured  by  a 
judgment  compelling  contribu- 
tion. Id. 

8.  The  filing  and  entry  of  the  b^-nd 
is,  therefore,  not  simply  notice  to 
a  subsequent  purchaser  of  land 
charged  with  the  lien  thereof,  that 
it  is  liable  only  with  a  proportion 
of  any  liability  accruing  thereon, 
but  he  is  put  upon  inquiry  to  as- 
certain as  to  the  equities  between 
the  co-sureties.  Id. 


BRIDGES. 
See  Highways. 

BROOKLYN  (CITY  OF). 

Under  the  provision  of  the  act  in  re- 
lation to  the  settlement  and  collec- 
tion of  arrearages  of  unpaid  taxes, 
etc.,  in  the  city  of  Brooklyn  ($  5, 
chap.  114,  Laws  of  1888),  which 
provides  that  a  deed  shall  be  given 
on  a  tax  sale  after  presentation  of 
the  certificate  of  sale  and  proof  of 
service  of  notice  of  such  sale  upon 
the  owner  and  mortgagee  of  the 
lands  sold,  to  entitle  a  party  to 
notice  as  mortgagee,  he  must  be 
one  in  fact;  if  his  mortgage  has 
been  paid,  although  unsatisfied  of 
record,  he  is  not  entitled  to  notice. 
Martin  v.  Stoddard.  61 

BUFFALO  (CITY  OF). 

1.  The  provision  of  the  charter  of 
the  city  of  Buffalo,  which  pro- 
hibits said  city  from  entering  into 
a  contract  for  any  work  or  im- 
provement, with  certain  excep- 
tions, at  a  price  exceeding  $500, 
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"  until  the  assessment  therefor  has 
been  confirmed  "  (§  19,  tit.  9,  chap. 
519,  Laws  of  1870,  as  amended  by 
S  20,  chap.  181,  Laws  of  1885), 
does  not  apply  to  the  board  of  park 
commissioners  of  said  city  or  to 
the  contracts  made  by  them.  Bork 
v.  City  of  Buffalo.  64 

2.  Said  provision  has  reference  to 
contracts  made  by  the  regular 
officers  of  the  municipal  govern- 
ment and  not  to  those  made  by  a 
separate  department  possessmg 
independent  corporate  powers.  Id. 


BURDEN  OF  PROOF. 

1.  It  is  not  necessary  to  the  validity 
of  a  promissory  note,  under  the 
provision  of  the  Revised  Statutes 
in  reference  thereto  (1  R.  S.  768), 
that  a  consideration  shall  be  ex- 
pressed therein,  nor  is  it  necessary 
in  an  action  thereon  to  allege  or 
prove  a  consideration.  The  instru- 
ment, whether  negotiable  or  not, 
imports  a  consideration  and  the 
burden  of  showing  a  want  thereof 
is  upon  the  defendants.  Carn- 
wright  v.  Gray.  92 

2.  The  firms  of  S.  &  S.  and  O.  & 
Co.,  in  both  of  which  S.  was  a 
partner,  entered  into  a  contract  by 
the  terms  of  which  O.  &  Co.  agreed 
to  publish  in  book  form  certain 
stories  belonging  to  S.  &  S.  and 
to  pay  a  certain  specified  royalty 
on  the  sales.  S.  died  and  plaintiffs, 
who  succeeded  to  the  business  of 
S.&  S. ,  settled  with  O. ,  the  survivor 
of  O.  &  Co.,  for  all  royalties  owing 
by  the  latter  firm,  and  charged  all 
claims  against  it.  In  an  action 
against  O.  to  set  asicte  the  settle- 
ment and  release  on  the  ground  of 
fraud,  hdd,  that  there  was  no 
fiduciary  relation  between  the  par- 
ties; and  so,  that  a  refusal  of  the 
trial  court  to  hold  that  the  burden 
of  proof  to  show  absence  of  fraud 
rested  upon  defendant  was  proper. 
Smith  v.  Ogilvie.  143 

8.  Plaintiff  and  his  assignors  entered 
into  an  agreement  with  defendant, 
by  which  the  latter  agreed  to  manu- 
facture cheese  and  butter  from 
milk  delivered  at  his  factory  by 
the  former,  to  sell  the  products 
and  distribute  the  proceeds  in  the 


manner  stipulated.  The  factory 
was  thereafter  destroyed  by  fire 
and  a  quantity  of  milk,  butter  and 
cheese  thereby  lost.  In  an  action 
to  recover  the  amount  of  the  loss, 
held,  that  the  contract  was  one  of 
bailment  and  defendant  assumed 
simply  the  duty  to  exercise  ordi- 
nary care  to  protect  and  preserve 
the  property;  that  the  burden  was 
upon  plaintiff  to  show  a  failure  to 
perform  that  duty;  and  that  no 
presumption  of  negligence  arose 
from  the  fact  that  the  loss  resulted 
from  the  fire.    Stewart  v.  Stone. 

500 

4.  Where,  in  an  action  upon  a  con- 
tract for  work  at  a  price  fixed, 
plaintiff  seeks  to  recover  more 
than  the  contract  price  because  of 
the  neglect  or  omission  of  defend- 
ant to  perform  what  he  was  bound 
to  do  under  the  contract,  if  it  does 
not  appear  that  the  expense  to  the 
plaintiff  was  increased,  the  con- 
tract prices  should  be  held  con- 
clusive between  the  parties.  Nason 
Mfg.  Co.  v.  Stephens.  602 

5.  The  burden  in  such  case  is  upon 
plaintiff  to  prove  that,  in  conse- 
quence of  the  omission,  the  work 
was  rendered  more  expensive,  and 
also  the  amount  of  the  increased 
costs,  and  plaintiff  is  entitled  only 
to  the  increase.  Id, 

Where  in  action  on  policy  of 

fire  insurance  the  defense  is  that  the 
policy  was  canceled  on  request  of  the 
insured  before  the  fire,  the  burden  is 
upon  defendant  to  show  that  the  request 
was  receir>ed  by  it  before  the  fire. 

See  C.  P  1.  Co.  v.  M.  Ins.  Co.  608 


CANALS. 

1.  The  year  within  which,  under  the 
provisions  of  the  Revised  Statutes 
(1  R.  S.  226,  §  49),  a  claimant  for 
damages  for  premises  that  shall 
have  been  appropriated  to  the  use 
of  a  canal  is  required  to  file  his 
claim  or  be  forever  barred  from 
recovering  compensation  does  not 
begin  to  run,  as  to  lands  perma- 
nently appropriated,  until  the 
quantity  taken  has  been  deter- 
mined by  the  officers  of  the  state 
and  its  boundary  lines  described  on 
the  maps  they  are  authorized  to 
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make  and  file,  or  marked  on  the 
ground  by  monuments  in  such  a 
manner  that  the  owner  has  the 
means  of  ascertaining  the  quantity 
and    boundaries.     Yaw  v.   State. 

190 

2.  As  to  lands  temporarily  taken, 
the  statute  does  not  begin  to  run 
until  the  state  has  ceased  to  use 
the  lands.  Id. 

8.  Where,  therefore,  a  decision  of  the 
Board  of  Claims  awarding  nothing 
on  a  claim  filed  in  January,  1871, 
for  lands  permanently  and  tempo- 
rarily appropriated  by  the  state  in 

1867,  on  the  ground  that  the  Stat- 
ute of  Limitations  was  a  bar,  con- 
tained no  description  of  the  land 
appropriated,  and  did  not  state  the 
facts  as  required  by  statute  (§§  4, 
8,  11,  chap.  205,  Laws  of  1883,  as 
amended  by  chap.  60,  Laws  of 
1884),  and  the  evidence  did  not 
show  how  much  land  the  state 
claimed  to  have  appropriated, 
either  permanently  or  temporarily, 
and  it  appeared  that  the  lines  show- 
ing the  permanent  appropriation 
were  first  partially  established  in 

1868,  but  not  completed  until  in 
1870,  and  it  did  not  appear  when, 
if  ever,  the  lines  were  established 
on  the  claimant's  land,  but  it  ap- 
peared that  the  construction  of  the 
canal  was  still  in  progress  at  the 
time  of  the  hearing  upon  the 
claim,  held,  the  evidence  failed  to 
show  that  the  quantity  of  land  per- 
manently appropriated  had  been 
determined  and  described  or 
marked  out,  or  that  the  state  had 
ceased  to  occupy  the  land  tempo- 
rarily appropriated  for  more  than 
a  year  before  the  filing  of  the 
claim;  and  so,  that  the  award  was 
erroneous.  Id. 

4.  The  abandonment  and  discontinu- 
ance by  the  state  of  certain  portions 
of  the  Chenango  canal  under  and 
pursuant  to  the  act  of  1877  (Chap. 
404  of  the  Laws  of  1877)  as 
amended  in  1878  (Chap.  844,  Laws 
of.  1878),  did  not  release  the  state, 
so  far  as  the  portion  so  abandoned 
is  concerned,  from  the  liability  im- 
posed upon  it  by  the  act  of  1870 
(Chap.  821,  Laws  of  1870),  for 
damages  sustained  by  individuals 
caused  by  negligence  of  the  state 
officials.      Woodman  v.  State.   897 


5.  The  canal  and  its  appurtenances, 
notwithstanding  the  abandon- 
ment, remained  the  property  of 
the  state,  and  it  was  the  legislative 
intent  to  continue  the  control  of 
the  superintendent  of  public  works 
over  the  abandoned  portions  until 
disposed  of  as  authorized  by  the 
act.  Id. 

6.  The  provision  of  said  act  of  1877 
(§  13)  to  the  effect  that  no  person 
shall  have  any  claim  against  the 
state  for  or  by  reason  of  such 
abandonment,  has  reference  only 
to  damages  incident  to  the  discon- 
tinuance. Id. 

7.  Where,  therefore,  after  the  aban- 
donment, plaintiff  was  injured  by 
the  fall  of  a  farm  bridge  pre- 
viously constructed  by  the  state 
over  the  abandoned  portion  of  the 
canal,  and  upon  the  hearing  of  a 
claim  for  the  injury,  it  appeared 
that  at  the  time  of  the  injury  such 
portion  including  the  bridge  still 
belonged  to  the  state,  and  that  the 
accident  was  caused  by  the  negli- 
gence of  the  state  officials  in  using 
an  unsound  timber  in  the  construc- 
tion of  the  bridge,  held,  that  the 
state  was  liable.  Id. 


CARRIER. 

1.  A  limitation  of  the  common-law 
liability  of  a  carrier  is  dependent 
upon  a  special  contract  to  that 
effect  and  the  burden  of  proving 
this  is  upon  the  carrier.  The  lan- 
guage of  the  contract  must  fairly 
require  such  a  construction  with- 
out  the  aid  of  implication.  Jen* 
nings  v.  G.  T.  R.  Co.  438 

2.  A  provision  in  the  contract  to  the 
effect  that  the  carrier  will  not  be 
responsible  for  delay  in  the  transit 
of  the  property,  will  not  relieve 
him  from  the  consequences  of 
delay  occasioned  by  negligence;  to 
constitute  such  an  exception  it 
must  be  expressly  stated  in  the 
contract.  Id. 

3.  It  seems  a  common  carrier  may  by 
contract  with  a  shipper  provide 
for  a  reasonable  time  within  which 
notice  of  claim  for  loss  or  damage 
shall  be  given  and  the  manner  of 
giving  it,  as  a  condition  of  liability. 

Id. 
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4.  It  stems  that  ordinarily  a  person 
authorized  to  deliver  and  deliver- 
ing the  property  of  another  to  a 
common  carrier  ior  shipment,  may 
be  treated  by  the  latter  as  having 
authority  to  stipulate  for  and 
accept  the  terms  of  affreightment, 
and  as  against  the  carrier  the 
owner  is  bound  by  them.  Id. 

5.  It  seems  a  common  carrier  who 
has  received  goods  consigned  to 
a  place  beyond  the  terminus  of 
his  route,  is  bound  only  to  dili- 
gently convey  them  to  such  ter- 
minus and  deliver  them  to  the  con- 
necting carrier,  unless  he  has  con- 
tracted to  transport  them  further. 

Id. 

6.  Where,  however,  the  carrier  con- 
tracts to  transport  the  goods  to 
the  place  of  destination,  unless 
relieved  by  some  limitation  of  lia- 
bility in  his  contract,  he  is  responsi- 
ble for  the  consequences  of  any 
default  or  want  of  reasonable'  dili- 
gence on  the  part  of  the  carrier 
on  any  part  of  the  route.  Id. 

7.  Defendant  contracted  to  transport 
several  carloads  of  potatoes  from 
certain  points  on  its  line  to  the 
place  of  destination,  which  was 
beyond  that  line,  at  a  price  fixed, 
of  which  defendant's  station  agents 
were  advised.  The  persons  who 
delivered  the  potatoes  on  the  part 
of  S.  &  Co.,  the  shippers,  signed 
shipping  bills  made  out  on  blanks 
kept  by  defendant  for  that  pur- 
pose, and  filled  out  by  its  agents 
in  conformity  with  its  general  re- 
quirement and  custom  on  receipt 
of  goods  for  transportation.  The 
shipping  bills  purported  to  be  re- 
quests on  the  part  of  the  persons 
signing  them  that  the  defendant 
receive  the  property,  addressed  to 
the  consignees, subject  to  the  terms 
and  conditions  stated  in  or  upon 
the  shipping  bills.  These  limited 
defendant's  common-law  liability 
in  various  particulars.  S.  &  Co. 
had  no  knowledge  of  the  shipping 
bills  and  did  not  expressly  author- 
ize their  agents,  who  delivered  the 
property,  to  execute  them;  they, 
however,  knew  it  to  be  the  general 
custom  of  railroad  companies, 
upon  delivery  of  goods  for  trans- 
portation, to  require  shipping  bills 
containing  the  terms  and  condi- 
tions of  shipment.    In  an  action  to 


recover  damages  for  the  non-de- 
livery of  one  carload  of  potatoes 
and  for  damages  alleged  to  have 
been  caused  by  delay  in  the  deliv- 
ery of  the  others,  AcW,  that  conced- 
ing it  to  have  been  within  the 
presumed  authority  of  those  who 
delivered  the  potatoes  to  make  or 
accept  stipulations  or  conditions 
for  the  reception  and  carriage  of 
the  property,  beyond  that,  so  far 
as  it  was  dependent  upon  such 
presumption  of  authority,  the  own- 
ers were  not  necessarily  bound  by 
anything  contained  in  the  ship- 
ping bills;  that  the  provisions 
therein,  so  far  as  they  may  be 
otherwise  construed,  were  not  ap- 
plicable to  the  shipments  in  ques- 
tion; and,  therefore,  only  the  terms 
and  conditions,  so  far  as  reasonable 
and  applicable  to  through  trans- 
portation, were  to  be  deemed 
within  the  terms  of  the  contract. 

Id. 

8.  One  of  the  conditions  in  the  ship- 
ping bills  was  to  the  effect  that 
no  claim  for  loss  or  detention  shall 
be  allowed  unless  notice  in  writing 
and  particulars  of  the  claim  be 
"  given  to  station  freight  agent  at 
or  nearest  to  the  place  of  delivery 
within  thirty-six  hours  after  the 
goods,  in  respect  to  which  said 
claim  is  made,  are  delivered." 
Held,  that  this  provision  was  ap- 
plicable to  shipments  beyond  the 
terminus  of  defendant's  railway; 
but  that  in  view  of  the  nature  of 
the  property  and  of  the  claim  for 
damages,  the  time  specified  was 
unreasonable;  and  so,  was  not  ap- 
plicable to  the  shipments  in  ques- 
tion; and  that  a  failure  to  give 
such  a  notice  was  not  a  bar  to  a 
recovery.  Id. 

CASES  REVERSED.  DISTIN- 
GUISHED, ETC. 

In  re  Vassar  (58  Hun,  878),  reversed. 
In  re  Vassar.  1 

In  re  Ketch  (26  N.  Y.  S.  R.  438 ;  32 
id.  227),  overruled.    In  re  Vassar. 

16 

In  re  Lenox  (9  N.  Y.  Supp.  895), 
overruled.    In  re  Vassar.  16 

In  re  VanderbiU  (10  N.  Y.  Supp.  289), 
overruled.    In  re  Vassar.  16 
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Grossman  v.  Universal  Rubber  Co.  (25 
J.  &  8.  459),  reversed.  Grossman 
v.  Universal  Rubber  Co.  34 

Hewison  v.  City  of  New  Haven  (34 
Conn.  186),  distinguished.  Whit- 
ney v.  Town  of  Tieonderoga.        44 

Bovce  v.  Man.  R.  Co.  (118  N.  Y.  814), 
distinguished.  Brady  v.  Man.  R. 
Co.  51 

In  re  Enston  (113  N.  Y.  174),  distin- 
guished.   In  re  Romaine.  87 

Oreutfs  Appeal  (97  Penn.  St.  179), 
distinguished.    In  re  Romaine.  87 

Lues  v.  Dunham  (69  N.  Y.  89),  dis- 
tinguished.     Lawton    v.    Corlies. 

107 

Ketcltas  v.  Keteltas  (72  N.  Y.  312), 
distinguished.     Lawton  v.  Corlies. 

107 

Tillman  v.  Dacw  (95  N.  Y.  17),  dis- 
tinguished.     Lawton    v.    Corlies. 

107 

Cushman  v.  /7arfon  (59  N.  Y.  151), 
distinguished.    Lawton  v.  Corlies. 

108 

7n  re  J7t^t/w  (94  N.  Y.  554),  distin- 
guished.   7»  re  Booth.  116 

7»  re  PhiUips  (98  N.  Y.  267).  distin- 
guished.    In  re  Booth.  116 

7/i  re  /fan*  (110  N.  Y.  278),  distin- 
guished.    In  re  Booth.  116 

C.  S.S.  Co.  v.  Clark  (100  N.  Y.865), 
distinguished.    Mayer  v.  Ilardy. 

132 

27.  A  if.  0>.  v.  Reinvehl  (102  N.  Y. 
167),  distinguished.  Jfoyer  v. 
ifordy.  132 

OrfrOfe  v.  Miles  (45  Hun,  236),  re- 
versed.    Colville  v.  iftfe*.  159 

Heald  v.  P.  if.  Kre  Ins.  Co.  (Ill 
Mass.  38),  disapproved.  Colville  v. 
iftfe*.  166 

Kortright  v.  Cfafy  (21  N.  Y.  848),  dis- 
tinguished.   Werner  v.  Tuch.    222 

Dressier  v.  Sard  (25  J.  &  S.  192),  re- 
versed.   Dresler  v.  Hard.         235 
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Searing  v.  Ft7.  of  Saratoga  (89  Hun, 
807;  110  N.  Y.  648),  distinguished. 
Stoddard  v.  F*7.  of  Saratoga  Springs. 

269 

Langdon  v.  ifayor,  ete.  (93  N.  Y.  129), 
distinguished.  Kerr  v.  TFetf  Store 
R.  R.  Co.  280 

WttfiVww*  v.  Mayor,  etc.  (105  N.  Y. 
420),  distinguished.  Kerr  v.  West 
S/iore  R.  R.  Co.  280 

Kingsland  v.  Mayor,  etc.  (110  N.  Y. 
569),  distinguished.  Kerr  v.  W?«* 
Store  i*.  R.  Co.  280 

Za&e  Store  Banking  Co.  v.  Fuller 
(110  Penn.  St.  156),  questioned. 
Berger  v.  Karretowan.  281 

Schofteld  v.  Hernandez  (47  N.  Y.  318), 
distinguished.  Columbia  Bank  y. 
Gospel  Tabernacle  Churcli.         366 

Forte*  v.  Chichester  (80  N.  Y.  S.  R. 
370),  distinguished.  Columbia 
Bank  v.  Gospel  Tabernacle  Church. 

866 

Milbank  v.  7<w*  (25  J.  &  S.  185),  re- 
versed.    Milbank  v.  Ja/^*.        870 

i2«s*?tf  v.  Burton  (66  Barb.  539),  dis- 
tinguished. Milbank  v.  c/tf/ie*.  375 

Oscanyanv.  Arms  Co.  (103  U.  S.  261), 
distinguished.    Milbank  v.  Jones. 

375 

(7ary  v.  W.  U  Tel.  Co.  (20  Abb.  [N. 
C]  383),  distinguished.  Milbank 
v.  t/07i«*.  376 

O'Brien  v,  McCann  (58  N.  Y.  876), 
distinguished.    Milbank  v.  7<?wtf*. 

876 

Cfttfbrd  v.  Dam  (81  N.  Y.  52),  dis- 
tinguished. Milbank  v.  Jones.   876 

tfrt^n  v.  L.  I.  R.  R.  Co.  (101  N.  Y. 
348),  distinguished.  Milbank  v. 
Jones.  876 

.Bergen  v.  Urbahn  (88  N.  Y.  49),  dis- 
tinguished.    Anderson  v.  Culver. 

878 

.Rrot/w  v.  JTfiajjp  (79  N.  Y.  136),  dis- 
tinguished. Lyon  v.  7.  &  Asso- 
ciation. 406 
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ney  (53  Hun,  457),  re- 
ney  v.  Rig  ney.        408 


Sweeney  v.  Warren  (52  Hun,  246),  re- 
versed.    Sweeney  v.  Warren.      426 

Mahr  v.  Bartlett  (53  Hun,  388),  re- 
versed. J/cr/ir  v.  JV.  U.  F.  Ins. 
Co.  452 

Sc/i/jerutald  v.  Afcf.  Srgs.  Bank  (57  N. 
Y.  418),  distinguished  and  limited. 
Kummel  v.  (7.  6'.  Bank.  491 

Kennedy  v.  JV.  F.  /,?/<*  Z>w.  <fc  7>.  Co. 
(101  N.  Y.  487),  distinguished. 
McCracken  v.  Flanagan.  497 

Jerome  v.  i^fa^r  (48  Hun,  351),  dis- 
tinguished. McCracken  v.  Flana- 
gan, 498 

£Wfrr  v.  ira*>7?  (43  N.  Y.  629),  dis- 
tinguished. MeCracken  v.  Fla?ta- 
gar*.  498 

Quinbyv.  Strain  (90  N.  Y.  664),  dis- 
tinguished. Braem  v.  if.  JV.  itortA:. 

514 

Yates  v.  «/«#ce  (11  Johns.  136),  dis- 
tinguished. Braem  v.  M.  A".  Bank. 

515 

Van  Pelt  v.  McQraw  (4  N.  Y.  110), 
distinguished.  Braem  v.  if.  JV. 
Bank.  515 

ta/i  v.  Saddlemire  (28  N.  Y.  659), 
distinguished.  Braem  v.  if.  JV". 
Zto«*.  515 

Abm^e  v.  Bumham  (17  N.  Y.  561), 
distinguished.  Underwood  v. 
Ci/rtfs.  533 

MonmrfY.  Boss  (50  N.  Y.  431),  dis- 
tinguished.    Underwood  v.  Curtis. 

533 

ifofcr*  v.  Cvrning  (89  N.  Y.  225),  dis- 
tinguished.    Underwood  v.  Curtis. 

534 

JtfJiwta?  v.  i/antV*  (43  N.  Y.  303),  dis- 
tinguished.    Underwood  v.  Curtis. 

539 

fiMmafe  v.  Afarf  (125  N.  Y.  188),  dis- 
tinguished and  explained.  Miller 
v.  Mead.  547 


Cfapp  v.  if^ro^  (1  Keyes,  281),  dis- 
tinguished.   Drake  v.  Paige.    570 

ta?'  v.  Wood  (36  N.  Y.  307),  distin- 
guished. Crown  Point  Iron  Co.  ▼. 
^^/ia  iiw.  Co.  618 

Faawr  v.  Gzmp  (11  N.  Y.  441),  dis- 
tinguished. Crown  Point  Iron  Co. 
v.  Mtna  In*.  Co.  618 

Mactier  v.  Frith  (6  Wend.  103),  dis- 
tinguished. Crown  Point  Iron  Co. 
v.  Mtna  Ins.  Co.  618 

Brisban  v.  2fcyd  (4  Paige,  17),  dis- 
tinguished. Croicn  Point  Iron  Co. 
v.  Mtna  Ins.  Co.  618 

Potter  v.  CrandaU  (Clarke,  120),  dis- 
tinguished.   Boies  v.  Benham.  626 

Wfcfff  v.  ita*  (97  N.  Y.  291).  dis- 
tinguished.    Hannigan  v.  AUen. 

642 

Sertiss  v.  McDonnell  (107  N.  Y.  260). 
distinguished.   Hannigan  v.  Allen 

642 

CAUSE  OF  ACTION. 

1.  The  beneficiary  of  a  trust  may, 
and  can  only,  by  a  suit  in  equity 
compel  the  trustee  to  perform  his 
duty  and  account  for  and  apply 
the  trust  estate  in  accordance  with 
the  provisions  c~  the  trust.  Pcn- 
dergast  v.  Greenfield.  23 

2.  Where  an  assignment  of  property 
has  been  made  in  trust  to  pay  cer- 
tain liens  and  claims  thereon,  a 
party  who  owned  such  a  claim  at 
the  time  of  the  assignment,  but 
who  has  since  transferred  the  same, 
he,  however,  remaining  liable  for 
its  collection,  may  maintain  an  ac- 
tion to  compel  an  accounting  by 
the  trustee.  Id. 

3.  In  an  action  brought  by  plaintiff 
as  a  judgment  creditor  to  have 
canceled  and  discharged  of  record 
an  alleged  forged  mortgage  pur- 
porting to  have  been  made  by  R. 
to  L.,  the  executrix  of  L.  and  ad- 
ministratrix of  R.  were  made  de- 
fendants, plaintiff  having  before 
commencing  the  action,  requested 
the  latter  to  bring  an  action  for 
relief  against  said  mortgage  and 
she  having  refused.  The  defend- 
ants answered,  putting  in  issue  the 
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allegations  of  the  complaint  as  to 
the  invalidity  of  the  mortgage. 
The  referee  before  whom  the  case 
was  tried  found  that  the  alleged 
mortgage  was  never  in  fact  exe- 
cuted or  delivered  by  R. ;  that  he 
died  seized  of  the  real  estate  de- 
scribed therein  and  left  no  other 
assets;  he  held  that  said  mortgage 
was  void,  and  that  plaintiff  was 
entitled  to  the  relief  sought.  Held, 
no  error;  that  although  the  mort- 
gage was  iu  fact  a  forgery,  the 
presumption  of  validity  arising 
from  the  record  thereof,  presented 
a  case  for  the  exercise  of  equitable 
jurisdiction  to  procure  its  cancella- 
tion as  a  cloud  upon  the  title;  that 
the  case  presented  was  properly 
one  within  the  statute  (Chap.  314, 
Laws  of  1858)  for  the  maintenance 
of  an  action  by  the  personal  repre- 
sentative of  R,  and  plaintiff  as  a 
creditor,  on  the  refusal  of  said  ad- 
ministrator to  bring  the  action, 
was  at  liberty  to  do  so.  Nat.  Bank 
West  Troy  v.  Levy.  549 

4.  Also  h-eld,  that  the  docketing  of 
plaintiff's  judgment  in  the  county 
where  the  premises  in  question  are 
situated,  and  the  issuing  of  an  exe- 
cution thereon  and  return  thereof 
unsatisfied  were  not  essential  to 
the  maintenance  of  the  action.  Id. 

5.  A  complaint  that  alleges  suc- 
cessful deception,  intentionally 
practiced  by  defendant,  sets  forth 
a  good  cause  of  action.  Kley  v. 
Healy.  555 

6.  Any  unnecessary  or  unreasonable 
use  of  a  sidewalk  or  street  to  the 
serious  inconvenience  of  the  pub- 
lic is  a  nuisance  per  se,  and  an  in- 
dividual who  sustains  a  special 
and  peculiar  loss  in  consequence 
of  such  a  nuisance  may  maintain 
an  action  in  equity  for  damages 
and  an  injunction.  Flynn  v. 
Taylor.  596 

7.  The  right  to  maintain  such  an 
action  does  not  depend  on  the 
amount  of  the  special  damages, 
provided  the  plaintiff  suffered 
some  material  injury  peculiar  to 
himself.  Id. 

$.  Where,  upon  the  formation  of  ar 
partnership,  each  of  the  copartners 
contributed  to  the  capital  a  stock 


of  goods  he  had  on  hand,  portions 
of  the  purchase-price  of  which  wera 
unpaid,  and  the  firm  assumed  and 
agreed  to  pay  the  balance,  fields 
that  the  agreement  of  the  firm 
would  be  deemed  to  have  been 
made  for  the  benefit  of  the  credit* 
ors  holding  the  claims  for  unpaid 
purchase-money;  and  that  an  ac- 
tion was  maintainable  by  such  a 
creditor  against  the  firm  upon  the 
agreement.      Hannigan  v.  Allen% 


A  creditor's  remedy,  when  prop* 

erty  of  his  debtor  1ms  been  fraudulently 
transferred  and  fias  again  been  sold  by 
the  fraudulent  vendee,  is  only  in  equity 
to  reach  the  avails. 

See  Braem  v.  M.  Nat.  Bank.     508 

A  judgment  creditor  may  main* 

tain  action  to  hare  canceled  a  forged 
mortgage  covering  a  deceased  debtor's 
real  estate,  in  case  his  personal  repre* 
sentatiws  decline  to  bnng  the  action^ 

See  Nat.  Bank  v.  Lery.  549 

See  Conveksion. 
Equity. 
Injunction. 


CHATTEL  MORTGAGES. 

1.  While  the  mortgagee  of  chattels 
is  deemed  to  be  the  owner  and 
has  the  right  to  reduce  them  to 
possession,  the  mortgagor  has  the 
right  to  redeem  before  stile  or  to 
receive  the  surplus,  if  any,  that 
shall  arise  upon  a  sale.  Kitchen 
v.  Lowrey.  53 

2.  This  interest  is  assignable  and 
passes,  under  a  general  assignment 
for  the  benefit  of  creditors,  to  the 
assignee.  Id, 

3.  While  the  commencement  of  an 
action  in  the  nature  of  a  creditor's 
bill  creates  a  lien  upon  the  choses 
in  action  and  equitable  assets  of 
the  judgment  debtor,  it  does  not 
create  a  lien  upon  his  tangible  per- 
sonal property  subject  to  levy  un- 
der execution,  unless  the  creditor 
procures  the  appointment  of  a  re- 
ceiver. Id, 

4.  A  creditor  can  only  avail  himself 
of  the  omission  to  file  a  chattel 
mortgage  when  he   has  a  judg- 
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ment  and  proceeds  under  it  to  ob- 
tain a  lien  upon  the  mortgaged 
property,  either  by  the  levy  of  an 
execution  or  the  commencement 
of  an  action  in  which  he  obtains 
the  appointment  of  a  receiver.  Id. 

5.  In  an  action  to  set  aside  a  general 
assignment  for  the  benefit  of  cred- 
itors and  two  chattel  mortgages 
executed  by  the  assignors,  it  ap- 
peared that  the  assignment  was 
recorded  on  the  same  day,  but 
after  the  filing  of  said  chattel 
mortgages;  one  of  them  was  exe- 
cuted about  a  year  and  nine 
months,  the  other  about  eleven 
months  before  they  were  filed. 
The  assignment  preferred  a  debt 
to  one  of  said  mortgagees  and 
stated  that  she  held  the  mortgage 
as  collateral  security,  subject  to 
the  other  mortgage  which  was 
prior  thereto.  The  assignors  de- 
livered to  the  assignee  all  the  prop- 
erty, including  that  covered  by 
said  mortgages,  and  in  the  inven- 
tory and  schedules  subsequently 
filed  stated  that  the  debts  of  said 
mortgagees  were  secured  by  said 
mortgages,  and  the  chattels  de- 
scribed in  them  were  covered  by 
them.  The  court  found  that  the 
mortgages  and  assignment  were 
made  in  good  faith,  without  any 
intent  to  hinder,  delay  or  defraud 
the  creditors  of  the  assignors. 
Plaintiff  claimed  that  the  mort- 

fages  were  void,  not  having  been 
led  as  required  by  the  statute,  and 
that  as  the  assignment  treated  them 
as  valid,  it  was  fraudulent.  Held, 
untenable;  that  considering  the 
mortgages  were  void  as  to  cred- 
itors, as  between  the  mortgagors 
and  mortgagees,  they  were  valid 
and  subsisting  liens,  and  whatever 
interest  the  mortgagors  had  passed 
under  the  assignment  to  the  as- 
signee; and  that  plaintiffs  having 
neglected  to  avail  themselves  of 
the  means  provided  by  statute 
for  the  payment  of  their  claims 
until  the  mortgagors  had  trans- 
ferred their  interest  to  the  assignee, 
the  latter  acquired  a  superior 
right  and  took  the  interest  in 
trust  for  all  the  creditors.         Id. 


CHECKS. 
See  Bills,  Notes,  Checks. 


CODES. 

See  Code  of  Procedure. 

Code  of  Civil  Procedure. 
Penal  Code. 


CODE  OP  PROCEDURE. 
§485(B«bd.3.{^^BV-493 


CODE  OF  CIVIL  PROCEDURE. 

g    489.  McCrackenv.  Flanagan.  493 
§    462.  Mahr  v.  N.   U.  F  Ins. 

Co.  452 

§  1838.  Hannigan  v.  Allen.  639 

§  1446.  Crisfield  v.  Murdoch.  315 

I  2751 '  \ In  ™  Bin0ham-  ^ 


COHOES  (CITY  OP). 

1.  Under  the  provision  of  the  charter 
of  the  city  of  Cohoes  (Chap.  912, 
Laws  of  1869,  as  amended  by  chap. 
183,  Laws  of  1881),  which  pro- 
vides that  the  city  shall  "  not  be 
liable  for  any  damage  or  injury 
sustained  by  any  person  in  con- 
sequence of  any  street,  *  *  * 
sidewalk  or  crosswalk  in  said  city 
being  out  of  repair,  unsafe,  danger- 
ous or  obstructed  by  snow,  ice  or 
otherwise,  or  in  any  way  or  man- 
ner, unless  actual  notice  of  the  de- 
fective, unsafe,  dangerous  or  ob- 
structed condition  *  *  *  shall 
have  been  given  to  the  common 
council  *  *  *  or  the  superin- 
tendent of  streets,  *  *  *  at 
least  twenty-four  hours  previous  to 
such  damage  or  injury,"  in  order 
to  establish  a  liability  on  the  part 
of  the  city  for  an  injury  occasioned 
by  a  defect  or  obstruction  in  one 
of  its  streets,  actual  notice  must  be 
shown.    McNaUyv.  City  of  Cohoes. 

350 

2.  It  seems,  however,  actual  informa- 
tion, intelligence  or  knowledge  on 
the  part  of  the  officials  named  of 
the  defect  or  unsafe  condition 
causing  an  injury,  is  all  the  word 
"notice"  implies  and  meets  the 
requirements  of  the  statute  and 
this  may,  like  any  other  fact,  be 
established  by  direct  or  circum- 
stantial evidence.  Id. 
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8.  In  an  action  against  the  city  to 
recover  for  injuries  caused  by  a 
fall  on  the  sidewalk  of  one  of  its 
streets,  plaintiff  testified  that  at  the 
time  of  the  accident  the  sidewalk 
was  covered  with  a  glare  of  ice  its 
entire  width  for  a  distance  of  five 
feet  and  to  within  a  foot  of  the 
building;  that  she  stepped  upon 
it,  and  after  walking  about  three 
feet  fell.  Evidence  was  given 
tending  to  show  that  ice  had  been 
upon  the  walk  for  about  three 
weeks  prior  to  the  accident;  that 
three  days  before  there  was  rain, 
snow  and  sleet,  and  on  the  morning 
of  the  preceding  day  the  tempera- 
ture was  below  zero;  that  defend- 
ant's superintendent  had  been  seen 
to  pass  over  this  sidewalk  ten  or 
twelve  days  before;  and  again 
about  a  week  before.  The  superin- 
tendent, as  a  witness  for  plaintiff, 
testified  that  he  had  passed 
through  the  street  several  times 
before  the  accident,  but  did  not 
remember  the  dates;  that  when  he 
did  there  was  ice  upon  the  side- 
walk the  same  as  on  every  other 
one  in  the  city,  which  was  covered 
with  ashes  on  the  part  on  which 
people  traveled.  The  court  granted 
a  motion  for  a  nonsuit.  Held,  no 
error;  that  the  evidence  failed  to 
show  any  knowledge  on  the  part 
of  the  superintendent  as  to  the  con- 
dition of  the  sidewalk  after  the  rain, 
sleet  and  freezing  had  rendered  it 
dangerous.  Id. 

COLLATERAL     INHERITANCE 
ACT. 

1.  Under  the  provision  of  the  Col- 
lateral Inheritance  Tax  Act  (Chap. 
713,  Laws  of  1887),  it  is  only  the 
property  of  which  a  person  died 
seized  or  possessed,  which  is  sub- 
ject to  taxation;  the  increase  or  in- 
terest thereafter  obtained  from 
such  property  is  not  included,  and 
may  not  be  taxed .     In  re  Vatm  r.    1 

2.  It  seems  that  the  tax  imposed  by 
said  act  becomes  due  and  payable 
immediately  upon  the  death  of  the 
decedent,  and  that  property  liable 
to  taxation  should  be  appraised 
and  the  tax  assessed  as  soon  after 
such  death  as  practicable.  Id. 

8.  The  exemption  in  said  act  (§  1)  of 
"the  societies,  corporations  and 


institutions  now  exempted  by  law 
from  taxation  "  is  not  to  be  con- 
fined to  those  bodies  which  enjoy 
complete  immunity  from  taxation 
as  to  all  property  which  they  now 
have  or  of  which  they  may  at  any 
time  become  possessed.  Id. 

4.  Where,  therefore,  legacies  were 
given  to  corporations  which  were 
by  statute  exempted  from  tarxation 
upon  all  the  property  they  were 
authorized  to  take  and  hold,  held, 
that  the  legacies  were  not  liable 
to  taxation  under  said  act;  that  it 
was  to  be  assumed  the  beneficiaries 
would  not  exceed  their  corporate 
powers  and  take  more  property 
than  was  authorized,  and  if  they 
had  power  to  take  the  whole  or 
any  part  of  the  bequests  to  them 
respectively  they  would  be  exempt 
from  taxation.  Id. 

5.  Another  legatee  was  a  "  Home 
for  Aged  Men,"  incorporated  undei 
the  general  act  for  charitable  pur- 
poses. Its  certificate  of  incorpora- 
tion provided  that  its  object  should 
be  "  the  support  of  respectable, 
aged,  indigent  Protestant  men  who 
are  unable  to  support  themselves, 
and  who  have  been  actual  residents 
of  the  city  of  Poughkeepsie  for 
five  years  next  preceding  the  appli- 
cation for  such  support."  Under 
its  by-laws,  an  entrance  fee  is 
charged  those  seeking  its  benefits. 
Held,  that  said  home  was  an  alms- 
house within  the  meaning  of  the 
Revised  Statutes  (1  R.  S.  388,  §  4), 
and  so  exempt  from  taxation;  that 
the  charges  authorized  to  be  made 
by  the  by-lawTs  did  not  operate  to 
deprive  it  of  the  exemption  to 
which  it  otherwise  would  be  en- 
titled; and  that,  therefore,  the 
legacy  was  not  taxable.  Id. 

6.  Under  the  provision  of  the  Col- 
lateral Inheritance  Act  (§  1,  chap. 
483,  Laws  of  1885,  as  amended  by 
chap.  713,  Laws  of  1887),  providing 
that '  *  all  property  which  shall  pass 
by  will  or  by  the  intestate  laws  of 
this  state,  from  any  person  who 
may  die  seized  or  possessed  of  the 
same,  or  if  such  decedent  was  not 
a  resident  of  this  state  at  the  time 
of  death,  wrhich  property,  or  any 
part  thereof,  shall  be  within  this 
state,"  shall  be  liable  to  a  tax  as 
prescribed,  personal  property  in 
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this  state,  owned  by  a  non-resident 
intestate  at  the  time  of  his  death, 
which  was  habitually  kept  or  in- 
vested by  him  here,  is  liable  to 
taxation.  (Haight,  J.,  dissenting.) 
In  re  Bomaine.  80 


COLLECTOR  (TOWN). 

As  so  the  enforcement  of  the  lien 

of  a  town  collector's  bond  against  his 
sureties. 

See  Crisfleld  v.  Murdoch.  315 


COMMISSIONERS  OF  HIGH- 
WAYS. 

See  Highways. 


COMMON  CARRIER. 
See  Carrier. 

COMPTROLLER. 

1.  The  provisions  of  the  statute, 
making  it  the  duty  of  the  state 
comptroller,  "on  receiving  evi- 
dence" that  a  sale  of  land  for 
taxes  was  invalid  or  ineffectual 
to  give  title  to  the  land  sold,  "  to 
cancel  the  sale  "  and  refund  to  the 
purchaser,  his  representatives  or 
assigns  the  purchase-money  (§$  83, 
85,  chap.  427,  Laws  of  1855),  were 
enacted  for  the  benefit  of  the  pur- 
chaser, and  he,  not  the  owner  of 
the  land,  is  the  proper  party  to 
the  proceeding.  Ostrander  v. 
Darling.  70 

8.  Where,  therefore, the  comptroller, 
on  application  of  the  owner, 
without  notice  to  the  purchaser  or 
his  assigns  or  knowledge  on  his 
part,  entered  a  sale  as  '•canceled," 
fuld,  that  the  attempted  cancella- 
tion was  inoperative  and  void,  and 
the  interest  of  the  holder  under  the 
tax  sale  was  not  affected  thereby. 

Id. 


them  notes  of  the  sale  of  the  land 
in  question,  and  that  it  remained 
unredeemed,  also  stating  the 
amount  required  to  redeem,  and 
the  time  for  redemption.  There 
were  no  affidavits  of  the  publishers 
of  the  newspapers  in  reference  to 
the  length  of  time  the  notices 
were  published,  or  certificates  or 
proof  attached  that  they  were  the 
notices  published.  The  clerk  tes- 
tified that  he  had  no  personal 
knowledge  that  these  notices  were 
published,  or  of  the  contents  of 
the  papers,  and  that  correct  notices 
might  have  been  published  for  all 
that  he  knew.  The  land  in  ques- 
tion was  uncultivated  and  unoccu- 
pied. Held,  that  the  proof  was 
insufficient  to  overcome  the  statu- 
tory presumption  attached  to  the 
comptroller's  deed  of  the  regularity 
of  the  sale  and  of  all  "  notices  re- 
quired by  law  to  be  given  previous 
to  the  expiration  of  the  two  years 
allowed  by  law  to  redeem " 
(8  «5,  chap.  427,  Laws  of  1855^  as 
amended  by  chap.  448,  Laws  of 
1885).  Id. 

4.  The  provision  of  the  statute  en- 
acting  this  presumption  is  not  in 
conflict    with    any  constitutional 


provision. 


Id. 


CONDITIONS. 


Although  a  party  to  an  absolute 
executory  contract  is  not  excused 
by  inability  to  execute  it,  caused 
by  unforseen  accident  or  misfor- 
tune, but  must  perform  or  pay 
damages  unless  he  has  protected 
himself  by  stipulations  in  the  con- 
tract, there  may  be  in  the  nature 
of  the  contract  an  implied  condi- 
tion by  which  he  will  be  relieved 
from  such  unqualified  obligation, 
and,  when  in  such  case,  without 
his  fault,  performance  is  rendered 
impossible,  it  may  be  excused. 
Stewart  v.  Stone.  500 


8.  The  ground  for  the  attempted 
cancellation  was  that  the  land  was 
"not  properly  advertised  for  re- 
demption." The  only  evidence  to 
bus  tain  it  was  that  of  a  clerk  in  the 
comptroller's  office,  who  produced 
a  book  containing  printed  notices, 

purporting  to  have  been  cut  from  I  A  freeholder  cannot  be  deprived  of 
newspapers,  pasted  therein,  among  |     his  land  under  the  taxing  power  of 


CONSIGNOR  AND  CONSIGNEE. 
See  Factor. 

CONSTITUTION. 
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the  state,  unless  the  procedure  pre- 
scribed, construing  strictly  the 
statute,  is  substantially  complied 
with.     Lockiaocd  v.  Genlcrt.      241 


CONSTITUTIONAL  LAW. 

1 .  The  shores  of  navigable  rivers  and 
streams  and  the  lands  under  the 
waters  thereof  belong  to  the  state 
within  whose  territorial  limits  they 
lie;  it  may  authorize  the  construc- 
tion of  bridges,  piers,  wharves  or 
other  obstructions  in  navigable 
waters,  and  when  such  obstruc- 
tions are  not  obnoxious  to  the 
regulations  of  congress  and  do  not 
come  in  conflict  with  the  para- 
mount authority  of  the  United 
States,  they  are  not  nuisances. 
Kerr  v.  Wert  Shore  R.  R.  Co.     269 

2.  The  state  may  also  grant  or  con- 
fer an  exclusive  privilege  in  tide- 
water, provided  it  does  not  trench 
upon  the  powers  granted  to  con- 
gress. Id. 

The  statatory  provision  (§  65, 

cJiap.  427,  Iaim  of  1853,  as  amended 
by  cJiap.  448,  Ixuos  of  1885)  making 
the  comptrollers  deed  on  sale  of  land 
for  taxes  presumptive  evidence  of  regu- 
larity of  proceedings,  not  in  conflict 
with  any  constitutional  provision. 

See  Ostrander  v.  Darling.  70 


CONSTRUCTION. 

1.  Whileas  a  general  rule  a  convey- 
ance to  the'heirs  of  a  person  l'.ving 
is  void  for  uncertainty,  as  until  his 
death  it  cannot  be  ascertained  who 
will  be  his  heirs,  when  it  is  appar- 
ent from  the  instrument  itself  and 
the  surrounding  circumstances  that 
in  using  the  word  heirs  the  grantor 
meant  children,  the  courts  will  so 
construe  it  and  thus  give  effect  to 
the  instrument.     Heath  v.  Heiritt. 

16> 

2.  An  instrument  designed  to  further 
a  business  transaction  should  be  so 
construed  as  to  promote,  rather 
than  retard,  its  general  purpose, 
and  a  construction  that  would 
operate  as  a  useless  restriction 
upon  trade  should  be  avoided  if 
possible.     Powers  v.  Clarke.      417 


3.  A  limitation  of  the  common-law 
liability  of  a  carrier  is  dependent 
upon  a  special  contract  to  that 
effect  and  the  burden  of  proving 
this  is  upon  the  carrier.  The  lan- 
guage of  the  contract  must  fairly 
require  such  a  construction  with- 
out the  aid  of  implication.  Je  li- 
ning* v.  O.  T.  R.  Co.  438 


CONTRACT. 

1 .  The  provision  of  the  charter  of  the 
city  of  Buffalo,  which  prohibits 
said  city  from  entering  into  a  con- 
tract for  any  work  or  improvement, 
with  certain  exceptions,  at  a  price 
exceeding  $500,  "until  the  assess- 
ment thereof  has  been  confirmed  H 
(§  19,  tit.  9,  chap.  519,  Laws  of 
1870,  as  amended  by  §  20,  chap. 
181,  Laws  of  1885),  does  not  apply 
to  the  board  of  park  commissioners 
of  said  city  or  to  the  contracts 
made  by  them.  Bork  v.  City  of 
Buffalo.  64 

2.  Said  provision  has  reference  to 
contracts  made  by  the  regular 
officers  of  the  municipal  govern- 
ment and  not  to  those  made  by  a 
separate  department  possessing  in- 
dependent corporate  powers.     Id. 

3.  Plaintiffs  executed  an  instrument 
transferring  in  formal  terms  to  the 

•defendant  a  quantity  of  lumber, 
which  it  stated  was  covered  by  a 
chattel  mortgage  annexed.  The 
kinds  of  lumber,  the  quantity  of 
each,  the  price  per  foot  or  thous- 
and and  the  amount  the  whole 
would  come  to  at  the  prices  stated, 
were  specified,  with  the  additional 
statement  that  any  mistake  in  the 
quantity  was  to  be  corrected. 
This  amount  so  specified  the  de- 
fendant agreed  to  apply  on  the 
chattel  mortgage,  lit  Id,  that  the 
contract  was  complete  upon  its 
face  and  that  the  trial  court  prop- 
erly excluded  oral  evidence  to  the 
effect  that  the  instrument  was  not 
intended  as  an  absolute  sale,  but 
that  the  agreement  was  that  plain- 
tiffs were  to  have  the  benefit  of 
what  was  realized  on  the  sale  of 
the  lumber  after  deducting  all  ex- 
penses, nnd  that  it  was  executed 
because  the  lumber  was  in  another 
state  and  the  chattel  mortgage  did 
not  protect  against  a  levy  upon 
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or  a  disposition  of  the  lumber  in 
that  state.     Tlumw*  v.  tkutx,    133 

4.  The  meaning  of  characters,  marks, 
letters,  figures,  words  or  phrases 
used  in  contracts,  having  purely  a 
local  or  technical  meaning,  unin- 
telligible to  persons  unacquainted 
with  the  business,  may  be  given 
and  explained  by  parol  evidence, 
if  the  explanation  be  consistent 
with  the  terms  of  the  contract. 
Atkinson  v.  Truesdell.  230 

5.  Parol  evidence  may  also  be  given 
as  to  the  uniform,  continuous  and 
well  settled  usage  and  custom  per- 
taining to  the  matters  embraced  in 
the  contract,  unless  such  usage  or 
custom  contravenes  a  rule  of  law, 
or  alters  or  contradicts  expressed 
or  implied  terms  of  the  contract 
which  are  free  from  ambiguitv. 

Id. 

6.  Plaintiffs  entered  into  a  contract 
with  defendant  to  manufacture, 
sell  and  deliver  to  him  a  quantity 

•  of  bottles  at  prices  named,  *'  to  be 
made  after  September  1st,  and  to 
be  taken  by  January  1st,  1883, 
*  *  *  on  dock  in  New  York." 
Defendant  ordered  bottles  to  be 
shipped  to  him  from  time  to  time 
under  the  contract,  up  to  Novem- 
ber 16,  1882,  and  in  answer  to  a 
question  as  to  when  he  wanted 
more,  answered  that  he  was  not  in 
need  of  any  then  but  would  want 
some  later.  On  January  8,  1883, 
plaintiffs  sent  defendant  a  bill  for 
all  the  bottles  not  ordered  and  de- 
livered; this  was  not  paid  and  de- 
fendant refused  to  take  the  bottles. 
Upon  the  trial  of  an  action  to  re- 
cover the  contract  price  for  all  the 
bottles  contracted  for,  plaintiffs 
were  allowed  to  prove,  under  ob- 
jection and  exception,  by  witnesses 
engaged  in  and  familiar  with  the 
glass  business,  that  the  words  "to 
be  taken  by  January  1st,  1883," 
as  used  in  the  contract,  meant  in 
that  business,  as  the  purchaser 
should  from  time  to  time  specifi- 
cally order,  and  that  if  not  all 
ordered  within  the  time  specified 
it  was  the  custom  for  the  vendor  to 
forward  a  bill  for  the  balance,  and 
if  the  same  was  paid  by  the  pur- 
chaser, to  hold  the  goods  in  store, 
subject  to  his  order  for  a  reason- 
able time  thereafter.  Held,  no 
error.  Id. 


7.  Also  held,  that  under  the  con- 
struction so  given  to  the  contract 
proof  of  delivery  or  tender  by  plain- 
tiffs was  not  necessary.  Id. 

8.  By  the  contract  set  forth  in  the  com- 
plaint herein  and  proved  on  the 
trial,  defendant  acknowledged  the 
receipt  from  plaintiff  of  $5,000, 
which  he  agreed  to  return  to  plain- 
tiff in  case  a  certain  resolution  set 
forth  therein  was  not  passed  bv  the 
common  council  of  the  city  of  New 
York,  which  resolution  authorized 
the  street  commissioner  to  enter 
into  a  contract  for  lighting  the 
streets,  etc.,  of  the  city.  It  did 
not  appear  that  defendant  was  a 
member  of  the  common  council  or 
a  city  official,  and  no  evidence  was 
given  on  the  part  of  plaintiff  out- 
side of  the  instrument  itself.  Held , 
that  the  contract  by  its  terms  cre- 
ated a  valid  trust,  and  was  not 
upon  its  face  within  the  condemna- 
tion of  the  law  as  against  public 
policy.     Milbank  v.  Janes.         370 

9.  Defendant,  who  was  the  owner  of 
a  cheese  factory  and  was  engaged 
in  manufacturing  several  varieties 
of  cheese  by  a  secret  process  known 
only  to  her  and  her  agents,  entered 
into  an  agreement  with  plaintiffs 
to  sell  them  her  factory  and  its  be- 
longings, together  with  "  the  good 
will,  custom,  trade-marks  and 
names  used  in  and  belonging  to 
said  business;"  she  also  cove- 
nanted to  communicate  to  them 
the  secret  of  the  manufacture,  and 
that  she  and  said  agents  would 
refrain  from  communicating  said 
secret  to  anyone  else,  and  after  a 
certain  date  refrain  from  making, 
manufacturing  or  vending  said 
cheese  and  from  using  the  trade- 
marks or  name  ' '  under  the  penalty 
of  $5,000,"  which  was  "named  as 
stipulated  damages,"  to  be  paid 
by  defendant  in  case  of  a  violation 
of  this  covenant  within  five  years. 
Subsequent  to  the  date  on  which 
defendant  agreed  to  refrain  from 
manufacturing  and  selling,  and 
within  five  years  from  the  date  of 
the  contract,  two  of  her  said  agents 
sold  cheese  having  the  same  name 
and  substantially  the  same  trade- 
marks as  that  sold  by  defendant 
to  plaintiffs,  which  was  not  manu- 
factured by  them,  but  was  a  sim- 

;     ilar  product  to  that  formerly  so 
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manufactured.  In  an  action  for 
an  alleged  breach  of  said  covenant, 
held,  that  it  was  not  opposed  to 
public  policy  as  in  restraint  of 
trade;  that  it  was  not  confined  to 
defendant's  personal  acts,  but  cov- 
ered as  well  those  of  her  agents; 
and  that,  as  the  actual  damages  for 
a  breach  of  the  covenant  would  be 
wholly  uncertain  and  incapable 
of  being  ascertained  except  by 
conjecture,  it  was  the  intent  of  the 
parties  to  liquidate  them  when 
they  named  $5,000  *4  as  stipulated 
damages,"  and  plaintiffs  were  en- 
titled to  recover  that  amount ;  that 
the  use  of  the  word  "penalty" 
was  not,  under  the  circumstances, 
controlling.     Tode  v.  Gross.      480 

10.  The  pass-book  of  a  savings  bank 
cannot  be  regarded  as  negotiable 
and  its  possession  does  not  consti- 
tute proof  of  a  right  to  draw 
money  thereon;  it  imports  a  lia- 
bility of  the  bank  to  the  depositor 
for  the  amount  of  moneys  entered 
therein  as  deposited  and  an  agree- 
ment to  repay  at  such  time  and  in 
such  manner  as  he  shall  direct. 
Kummel  v.  Germania  Savings 
Bank.  488 

11.  Assuming  that  the  by-laws 
printed  in  such  a  book  are*  bind- 
ing upon  the  depositor  and  consti- 
tute a  contract  between  the  parties, 
the  duty  devolves  upon  the  officers 
of  the  bank  to  exercise  care  and 
active  diligence  in  order  that  its 
depositors  may  be  protected  from 
fraud  and  larceny.  Id. 

12.  Although  a  party  to  an  absolute 
executory  contract  is  not  execuscd 
by  inability  to  execute  it,  caused 
by  unforeseen  accident  or  mis- 
fortune but  must  perform  or  pay 
damages  unless  he  has  protected 
himself  by  stipulations  in  the  con- 
tract, there  may  be  in  the  nature 
of  the  contract  an  implied  con- 
dition by  which  he  will  be  relieved 
from  such  unqualified  obligation, 
and,  when  in  such  case,  without 
his  fault,  performance  is  rendered 
impossible,  it  may  be  excused. 
Stewart  v.  Stone.  500 

18.  Such  an  implication  arises  when 
it  inherently  appears  by  the  con- 
tract to  have  been  known  to  the 
parties  to  it  and  contemplated  by 

Sickels — Vol.  LXXXII, 


them  when  it  was  made,  that  its 
fulfillment  would  depend  upon 
the  continuance  or  existence,  at 
the  time  for  performance,  of  cer- 
tain things  or  conditions  essential 
to  its  execution.  Id. 

14.  Plaintiff  and  his  assignors  en- 
tered into  an  agreement  with  de- 
defendant,  by  which  the  latter 
agreed  to  manufacture  cheese  and 
butter  from  milk  delivered  at  his 
factory  by  the  former,  to  sell  the 
products  and  distribute  the  pro- 
ceeds in  the  manner  stipulated. 
The  factory  was  thereafter  de- 
stroyed by  fire  and  a  quantity  of 
milk,  butter  and  cheese  thereby 
lost.  In  an  action  to  recover  the 
amount  of  the  loss,  held,  that  the 
contract  was  one  of  bailment  and 
defendant  assumed  simply  the 
duty  to  exercise  ordinary  care  to 
protect  and  preserve  the  property; 
that  the  burden  was  upon  plaintiff 
to  show  a  failure  to  perform  that 
duty;  and  that  no  presumption  of 
negligence  arose  from  the  fact  that 
the  loss  resulted  from  the  fire.  Id. 

15.  Also  7ield,  that  from  the  nature 
of  the  agreement  it  must  be 
deemed  to  have  been  contem- 
plated by  the  parties  that  the  ar- 
ticles to  "be  manufactured  should 
be  made  only  from  the  materials 
furnished  and  at  defendant's  fac- 
tory, and  there  was  necessarily  an 
implied  condition  so  qualifying  his 
undertaking  as  to  relieve  him  from 
performance  rendered  impossible 
without  his  fault.  Id. 

16.  Defendant  entered  into  a  con- 
tract with  G.  to  sell  to  him  cer- 
tain land,  G.  agreeing  to  erect 
houses  thereon,  defendant  to  make 
him  certain  advances  as  the  work 
progressed.  It  was  also  agreed 
that  the  premises  should  be  con- 
veyed to  G.  as  soon  as  the  build- 
ings were  completed,  he  to  exe- 
cute a  mortgage  thereon  to  de- 
fendant for  the  purchase-money 
and  advances.  The  contract  con- 
tained a  provision  that  in  case  a 
mechanic's  lien  was  filed  against 
the  property  it  should  be  subse- 
quent to  the  liens  and  claims  of 
defendant.  In  an  action  to  fore- 
close a  mechanic's  lien  held,  that 
the  lien  given  by  the  Mechanic's 
Lien  Law  (Chap.   842,   Laws   of 
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1885),  could  not  be  defeated  by  the 
stipulation  as  against  one  not  in 
privity  with  either  of  the  parties 
to  it  and  who,  without  notice 
thereof,  had  furnished  labor  or 
materials;  and  that  the  contract 
was  proof  of  defendant's  consent 
to  the  erection  of  the  buildings 
and  rendered  her  interest  subject 
to  the  lien.     Miller  v.  Mead.      544 

17.  One  who  attempts  to  rescind  a 
contract  on  the  ground  of  fraud 
is  not  required  to  restore  that 
which  in  any  event  he  would  be 
entitled  to  retain,  either  by  virtue 
of  the  contract  sought  to  be  set 
aside  or  of  an  original  liability. 
Kley  v.  Ilealy.  555 

18.  A  municipal  corporation  may  be 
bound  upon  an  implied  contract, 
within  the  scope  of  the  corporate 
powers,  made  by  its  agents  and 
to  be  deduced  from  corporate  acts, 
without  the  vote  of  the  governing 
body,  unless  the  contract  be  one 
which  the  charter  or  law  govern- 
ing the  corporation  requires  should 
be  made  in  a  particular  manner. 
Kramrath  v.  City  of  Albany.     575 

19.  A  contract  for  the  sale  of  land 
entered  into  by  defendant  with 
plaintiff's  assignor,  who  was  her 
husband,  provided  that  the  prop- 
erty should  be  conveyed  subject 
to  "existing  tenancies,"  and  sub- 
ject to  a  lease  to  one  T.,  "expir- 
ing May  1, 1889."  In  an  action  to 
recover  back  the  amount  paid  and 
damages  sustained  through  a 
breach  of  contract,  it  appeared 
that  T.  was  in  possession  of  a  part 
of  the  premises  under  a  written 
lease,  for  a  term  which  expired 
May  1,  1889.  The  lease,  however, 
contained  a  covenant  for  renewal 
for  an  additional  term  of  two  years. 
A  deed  of  the  premises  was  ten- 
dered, which  plaintiff  refused  to 
accept  on  the  ground  of  defect  in 
the  title.  A  verdict  was  directed 
for  plaintiff.  Held,  no  error;  that 
the  covenant  of  renewal  in  the 
lease  to  T.  was  one  which  ran  with 
the  land  and  so  was  enforceable 
against  the  grantee  of  the  lessor, 
and  constituted  an  incumbrance 
which  justified  the  purchaser  in 
refusing  to  take  the  title  under 
the  contract;  that  the  word  "  exist- 
ing tenancies "  could  not  be  con- 


strued as  covering  the  lease  in 
question  in  the  face  of  the  specifi- 
cation that  such  lease  expired  May 
1, 1889,  but  should  be  considered  as 
applicable  to  other  tenancies.  Fru- 
haufy.  Bendheim.  58? 

20.  Where,  in  an  action  upon  a  con- 
tract for  work  at  a  fixed  price, 
plaintiff  seeks  to  recover  more 
than  the  contract  price  because  of 
the  neglect  or  omission  of  defend- 
ant to  perform  what  he  was  bound 
to  do  under  the  contract,  if  it  does 
not  appear  that  the  expense  to  the 
plaintiff  was  increased,  the  con- 
tract prices  should  be  held  conclu- 
sive between  the  parties.  Nason 
Mfg.  Co.  v.  Stephens.  60& 

21.  The  burden  in  such  case  is  upon 
plaintiff  to  prove  that,  in  conse- 
quence of  the  omission,  the  work 
was  rendered  more  expensive,  and 
also  the  amount  of  the  increased 
costs,  and  plaintiff  is  entitled  only 
to  the  increase.  Id, 

22.  Plaintiff  entered  into  a  contract 
with  defendant  to  construct  an  ex- 
tension to  a  water-tower  or  stand- 
pipe  for  a  sum  stated,  the  latter 
agreeing  to  maintain  the  water- 
level  in  the  pipe  at  such  height  as 
plaintiff  might  desire,  to  enable 
its  workmen  to  stand  upon  a  float 
therein  while  performing  their 
work.  Defendant  did  not  furnish 
the  water-level  and  plaintiff  was 
obliged  to  and  did  provide  and  use 
an  outside  scaffold.  In  an  action 
upon  the  contract  it  appeared  that 
if  defendant  had  maintained  the 
water-level  as  agreed,  plaintiff 
would  have  been  obliged  to  fur- 
nish the  float  for  its  men  to  stand 
on,  which,  as  the  diameter  of  the 
tower  was  rapidly  reduced  as  the 
work  progressed,  it  would  have 
been  called  upon  from  time  to 
time  to  change.  It  did  not  appear 
what  this  float  would  have  cost, 
and  no  allowance  was  made  there- 
for by  the  referee,  who  found  that 
plaintiff  was  entitled  to  recover, 
in  addition  to  the  contract  price, 
the  amount  expended  in  construct- 
ing the  scaffold.  Held,  error;  that 
plaintiff  was  only  entitled  to  re- 
cover the  excess  of  such  expense, 
deducting  what  it  would  have  cost 
to  construct  the  float;  and  that  the 
burden  was  upon  it  to  prove  that 
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the  expense  was  increased  and  the 
amount  of  the  increase.  Id. 

In  an  action  to  recover  back 

moneys  paid  under  a  contract  by  which 
plaintiff  teas  to  receive  therefor  certain 
railroad  bonds,  also  that  the  money  teas 
to  be  returned  at  any  time  if  plaintiff 
felt  dissatisfied,  held,  it  was  not  neces- 
sary for  plaintiff  to  tender  back,  be- 
fore bringing  suit,  a  certificate  re- 
ceived by  him,  which  it  was  found  had 
no  value;  that  it  was  sufficient  to  sue 
under  it  on  trial. 

See  Lewis  v.  Andrews.  673 

See  Fraud. 

Insurance  (Fire). 
Sales. 

Shipping  Bills. 
Vendor  and  Purchaser. 


CONVERSION. 

Money  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  the 
avails  of  the  property  assigned, 
is  not  subject  to  levy  under  an  at- 
tachment issued  in  an  action 
against  the  assignor,  and  a  sheriff 
making  such  a  levy  is  liable  for 
conversion.    McAUaster  v.  Bailey. 

583 

CORPORATIONS. 

1.  While  a  corporation  may  not  pur- 
chase or  deal  in  the  stock  of  other 
corporations,  unless  expressly  au- 
thorized by  law  so  to  do,  it  may 
take  title  to  such  stock  in  payment 
of  a  debt  owing  to  it.  H.  &  G. 
Mfg.    Co.  v.  II.    cfc  W.  Metal  Co. 

252 

2.  Under  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.  600,  §  1, 
subd.  5),  authorizing  corporations 
"to  appoint  such  subordinate 
officers  and  agents  as  the  business 
of  the  corporation  shall  require," 
the  board  of  trustees  of  a  manu- 
facturing corporation  may  appoint 
an  executive  committee  of  its 
members,  and  invest  it  with  power 
to  transact  the  business  of  the  com- 
pany during  the  interval  between 
the  meetings  of  its  board  of 
trustees.  Sheridan  E.  L.  Co.  v. 
Chatham  Nat.  Bank.  517 

8.  Such  committee  may  delegate  to 
one  of  its  number  power  to  do 


merely  ministerial  acts,  such  as 
the  indorsing  of  checks  payable  to 
the  corporation  and  receiving  the 
money  thereon.  Id. 

&e  Insurance  (Fire). 

Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations. 


COURTS. 

See  Appeal, 

General  Term. 


COURT  OF  APPEALS. 
See  Appeal. 

CREDITOR'S  SUIT. 

1.  While  the  commencement  of  an 
action  in  the  nature  of  a  creditor's 
bill  creates  a  lien  upon  the  choses 
in  action  and  equitable  assets  of 
the  judgment  debtor,  it  does  not 
create  a  lien  upon  his  tangible  per- 
sonal property  subject  to  a  levy 
under  execution,  unless  the  cred- 
itor procures  the  appointment  of 
a  receiver.   Kitchen  v.  Lowrey.    53 

2.  A  creditor's  remedy  when  property 
of  his  debtor  has  been  fraudulently 
transferred,  and  has  been  sold  by 
the  fraudulent  vendee,  is  in  equity 
to  reach  the  avails.  Braem  v.  Jr. 
Nat.  Bank.  508 

A  judgment  creditor  may  main- 
tain action  to  hate  canceled  a  forged 
mortgage  covering  a  deceased  debtor's 
real  estate  in  case  his  personal  repre- 
sentatives decline  to  bring  the  action. 

See  Nat.  Bank  v.  Levy.  549 


CUSTOM. 

Parol  evidence  may  be  given  as 
to  the  uniform,  continuous  and 
well  settled  usage  and  custom  per- 
taining to  the  matters  embraced 
in  the  contract,  unless  such  usage 
or  custom  contravenes  a  rule  of 
law,  or  alters  or  contradicts  ex- 
pressed or  implied  terms  of  the 
contract  which  are  free  from  am- 
biguity.    Atkinson  v.    Trxusdell. 
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DAMAGES. 

1.  Plaintiffs,  who  were  foreign  man- 
ufacturers, consigned  goods  to  H. 
&  M.  of  New  York  city,  of  which 
firm  the  defendant  is  the  survivor, 
under  an  agreement  by  which 
said  firm  were  to  pay  freight  and 
import  duties  upon  the  goods  con- 
signed and  to  advance  to  plaintiffs 
a  percentage  of  the  invoice  price. 
The  agreement  having  been  ter- 
minated, said  firm  refused  to  de- 
liver the  goods  it  then  had  on  hand 
unless  plaintiffs  would  pay  the 
advances  thereon,  although  it  was 
indebted  to  plaintiffs  upon  an 
account  stated,  for  sales  made  in  a 
sum  much  larger  than  the  amount 
of  the  charges.  In  an  action  to 
recover  the  amount  of  the  firm's 
indebtedness  it  appeared  that  the 
market  value  of  the  goods  on 
hand  depreciated  after  the  de- 
mand. Held,  that  defendant  was 
properly  charged  with  the  market 
value  at  that  time.  Monnet  v. 
Merz.  151 

2  Defendant,  who  was  the  owner  of 
a  cheese  factory  and  was  engaged 
in  manufacturing  several  varieties 
of  cheese  by  a  secret  process  known 
only  to  her  and  her  agents,  entered 
into  an  agreement  with  plaintiffs 
to  sell  them  her  factory  and  its  be- 
longings, together  with  "  the  good 
will,  custom,  trade-marks  and 
names  used  in  and  belonging  to 
said  business;"  she  also  covenanted 
to  communicate  to  them  the  secret 
of  the  manufacture,  and  that  she 
and  said  agents  would  refrain  from 
communicating  said  secret  to  any- 
one else,  and  after  a  certain  date  re- 
frain from  making,  manufacturing 
or  vending  said  cheese  and  from 
using  the  trade-marks  or  name 
"under  the  penalty  of  $5,000," 
which  was  "named  as  stipulated 
damages."  to  be  paid  by  defendant 
in  case  of  a  violation  of  this  cove- 
nant within  five  years.  Subsequent 
to  the  date  on  which  defendant 
agreed  to  refrain  from  manufactur- 
ing and  selling,  and  within  five 
years  from  the  date  of  the  contract, 
two  of  her  said  agents  sold  cheese 
having  the  same  name  and  substan- 
tially the  same  trade-marks  as  that 
sold  by  defendant  to  plaintiffs, 
which  was  not  manufactured  by 
them,  but  was  a  similar  product  to 


that  formerly  so  manufactured.  Id 
an  action  for  alleged  breach  of  said 
covenant,  held,  that  it  was  not  op- 
posed to  public  policy  as  in  re- 
straint of  trade;  that  it  was  not 
confined  to  defendant's  personal 
acts,  but  covered  as  well  those  of 
her  agents;  and  that,  as  the  actual 
damages  for  a  breach  of  the  cove- 
nant would  be  wholly  uncertain 
and  incapable  of  being  ascertained 
except  by  conjecture,  it  was  the 
intent  of  the  parties  to  liquidate 
them  when  they  named  $5,000  "  as 
stipulated  damages,"  and  plaintiffs 
were  entitled  to  recover  that 
amount;  that  the  use  of  the  word 
"  penalty  "  was  not,  under  the  cir- 
cumstances, controlling,  lode  v. 
Grout.  480 

3.  Plaintiff  entered  into  a  contract 
with  defendant  to  construct  an 
extension  to  a  water-tower  or 
stand-pipe  for  a  sum  stated,  the 
latter  agreeing  to  maintain  the 
water-level  in  the  pipe  at  such 
height  as  plaintiff  might  desire, 
to  enable  its  workmen  to  stand 
upon  a  float  therein  while  perform- 
ing their  work.  Defendant  did 
not  furnish  the  water-level  and 
plaintiff  was  obliged  to  and  did 
provide  and  use  an  .mtside  scaffold. 
In  an  action  upon  the  contract  it 
appeared  that  if  defendant  had 
maintained  the  water-level  as 
agreed,  plaintiff  would  have  been 
obliged  to  furnish  the  float  for  its 
men  to  stand  on,  which,  as  the 
diameter  of  the  tower  was  rapidly 
reduced  as  the  work  progressed, 
it  would  have  been  called  upon 
frcm  time  to  time  to  change.  It 
did  not  appear  what  this  float 
would  have  cost,  and  no  allowance 
was  made  therefor  by  the  referee, 
who  found  that  plaintiff  was  enti- 
tled to  recover,  in  addition  to  the 
contract  price,  the  amount  ex- 
pended in  constructing  the  scaf- 
fold. Heidy  error;  that  plaintiff 
was  only  entitled  to  recover  the 
excess  of  such  expense,  deducting 
what  it  would  have  cost  to  con- 
struct the  float;  and  that  the  bur- 
den was  upon  it  to  prove  that  the 
expense  was  increased,  and  the 
amount  of  the  increase.  Naton 
Mfg.  Co.  v.  Stephens.  603 

When  upon  trial  of  an  action 

on  contract  an  erroneous  rule  of  dam- 
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ages  is  laid  down  by  the  court ,  which 
is  acquiesced  in  by  both  parties,  each  is 
entitled  to  the  benefit  thereof,  and  if  it 
is  disregarded  by  the  jury  the  party 
injured  is  entitled  to  a  correction  on 
appeal. 
See  Clark  v.  Stewart.  676 


DEBTOR  AND  CREDITOR. 

1.  A  creditor,  who  has  required  and 
received  a  guaranty  for  his  claim, 
is  not  responsible  for  any  deception 
practiced  without  his  knowledge, 
by  the  principal,  upon  the  guar- 
antor; nor  is  he  required  to  make 
any  disclosure  or  explanation,  the 
withholding  of  which  would  not 
amount  to  a  fraud.  Powers  v. 
Clarke.  417 

2.  Where  upon  the  formation  of  a 
partnership,  each  of  the  copart- 
ners contributed  to  the  capital  a 
stock  of  goods  he  had  on  hand, 
portions  of  the  purchase-price  of 
which  were  unpaid  and  the  firm 
assumed  and  agreed  to  pay  the 
balance,  held,  that  the  agree- 
ment of  the  firm  would  be  deemed 
to  have  been  made  for  the  benefit 
of  the  creditors  holding  the  claims 
for  unpaid  purchase-money;  and 
that  an  action  was  maintainable 
by  such  a  creditor  against  the  Ann 
upon  the  agreement.  Hannigan 
v.  Allen.  639 

As  to  proceedings  to  sell  real 

estate  of  a  decedent  for  tlie  payment  of 
his  debts. 

See  In  re  Bingham.  296 

See  Assignment  (for  Benefit  of 
Creditors). 
Creditor's  Suit. 


DECEIT. 
See  Fraud. 

DEED. 

1.  While  as  a  general  rule  a  convey- 
ance to  the  heirs  of  a  person  living 
is  void  for  uncertainty,  as  until  his 
death  it  cannot  be  ascertained  who 
will  be  his  heirs,  when  it  is  ap- 
parent from  the  instrument  itself 
and  the  surrounding  circumstances 


that  in  using  the  word  heirs  the 
grantor  meant  children,  the  courts 
will  so  construe  it  and  thus  give 
effect  to  the  instrument.  Heat  \  v. 
Hewitt.  166 

2.  B.  conveyed  certain  premises  to 
"  the  heirs  "  of  his  son  w.,  "  to  be 
equally  divided  among  them,"  re- 
serving the  use  thereof  to  himself 
and  his  wife  for  life  and  after  the 
death  of  both  of  them  to  W.  for 
life.  The  conveyance  was  also 
made  subject  to  a  judgment,  the 
amount  of  which  the  deed  stated, 
W.  thereby  agreed  to  pay.  At  the 
date  of  said  instrument  W.  had 
eight  children  and  three  were  born 
thereafter,  all  of  whom  survived 
the  grantor,  his  wife  and  W.  In 
an  action  brought  by  one  of  the 
children,  who  was  alive  when  the 
deed  was  executed,  to  recover  an 
undivided  one-eleventh  of  said 
lands,  held,  that  the  word  "  heirs  " 
in  said  deed  was  used  as  synony- 
mous with  children,  and  so  that 
the  deed  was  not  void  for  uncer- 
tainty, and  that  plaintiff  was  enti- 
tled to  recover.  Id. 

3.  A  deed  is  not  essential  to  transfer 
the  purchaser's  interest  in  a  con- 
tract for  the  sale  of  land;  it  will 
pass  by  assignment.  Fruhauf  v. 
Bendheim.  687 


DEFENSES. 

When  plea  of  ultra  vires  not 

available  against  a  corporation. 

SeeH.JbG.  Man.  Co.  v.  H.  A  W. 
Met.  Co.  252 

DEFINITIONS. 

1.  In  the  provision  of  the  statute 
making  towns  liable  "  for  all  dam- 
ages to  person  or  property  by  rea- 
son of  defective  highways  or 
bridges  in  such  towns,  in  cases 
which  the  commissioner  or  com- 
missioners of  highways"  were 
liable  (§  1,  chap.  700,  Laws  of 
1881),  the  words  "defective  high- 
ways" are  used  in  reference  to 
their  condition  for  public  travel, 
and  within  the  meaning  of  the  pro- 
vision a  highway  may  be  rendered 
defective,  no  less  by  an  obstruction 
placed  in  it,  than  by  a  physical 
disturbance  or  injury  to  the  bed 
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of  the  roadway. 
of  Ticonderoga. 


Wfiilney  v.  Town 
40 


2.  Ferry-boats  are  within  the  term 
"  vessels  "  as  used  in  the  act  of  1862 
(Chap.  482,  Laws  of  1862,  as 
amended  by  chap.  422,  Laws  of 
1863),  providing  "for  the  collec- 
tion of  demands  against  ships  and 
vessels,"  which  declares  that 
"whenever  a  debt  *  *  *  shall 
be  contracted  by  the  master, 
owner,  charterer,  builder  or  con- 
signee of  any  ship  or  vessel  *  *  * 
within  this  state  *  *  *  on  ac- 
count of  work  done,  or  materials  or 
other  articles  furnished  in  this  state 
towards  the  building  *  *  * 
such  ship  or  vessel,  *  *  * 
such  debt  shall  be  a  lien  upon 
such  vessel."  Ph&nix  Iron  Co.  v. 
Vessels  Hopatcong,  etc  206 


DIVORCE. 

1.  The  jurisdiction  of  a  court  of  an- 
other state  to  render  a  judgment 
for  costs  and  alimony  in  an  action 
for  divorce,  may  be  inquired  into 
by  the  courts  of  this  state.  Mgney 
v.  Bigney.  408 

2.  While  such  an  action  is  of  the 
nature  of  a  proceeding  in  rem,  in 
so  far  as  it  affects  the  marital  status 
of  the  parties,  as  to  alimony  and 
costs  it  is  a  proceeding  in  per- 
sonam. Id. 

3.  It  seems,  a  divorce  granted  by  the 
courts  of  a  state  pursuant  to  its 
statutes,  to  one  of  its  resident  citi- 
zens in  an  action  brought  by  such 
citizen  against  a  resident  citizen 
of  another  state,  is  valid,  in  so  far 
as  it  affects  the  marital  status  of 
the  plaintiff,  though  the  defend- 
ant neither  appeared  in  the  action 
nor  was  served  with  process  in  the 
state  wherein  it  was  brought,  but 
the  marital  status  of  the  defendant 
is  not  changed.  Id, 

4.  It  seems  also,  if  the  defendant  is  a 
resident  of  the  state  in  which  the 
action  is  brought,  his  or  her  mari- 
tal relation  may  be  changed  by  a 
judgment  of  divorce,  without  per- 
sonal service,  if  constructive  serv- 
ice of  the  process  be  duly  made. 

Id. 


5.  The  jurisdiction,  however,  which 
is  sufficient  to  sustain  a  decree 
changing  the  marital  status  of  the 
plaintiff  in  such  an  action,  will  not 
necessarily  sustain  a  judgment  for 
alimony  and  costs,  and  a  provision 
in  a  decree  for  alimony  and  costs 
against  a  non-resident  defendant, 
who  has  not  been  served  with  pro- 
cess or  appeared  in  the  action,  is 
not  binding  upon  him  Id. 

6.  In  an  action  to  enforce  that  por- 
tion of  a  decree  of  a  New  Jersey 
court  in  a  divorce  suit  awarding 
the  plaintiff  alimony  and  costs, 
these  facts  appeared:  Defendant 
abandoned  his  wife  in  that  state 
and  became  a  resident  of  New 
York,  plaintiff  continuing  to  re- 
side in  New  Jersey.  The  bill  filed 
by  her  alleged  adultery  on  the  part 
of  defendant;  he  appeared  and  filed 
an  answer  denying  these  allega- 
tions; the  issue  so  joined  was 
never  brought  to  trial.  Plaintiff, 
thereafter,  verified  a  supplemental 
bill  alleging  acts  of  adultery  oc- 
curring after  the  commencement 
of  the  suit,  and  praying  for  the 
relief  asked  in  the  original  bill.  An 
order  for  service  by  publication  was 
made,  in  which  defendant  was  de- 
scribed as  a  resident  of  New  York, 
and  certified  copies  of  the  supple- 
mental complaint  and  order  were 
served  upon  him  in  that  state;  he 
having  failed  to  appear,  his  default 
was  entered,  and  upon  a  master's 
report  finding  the  allegations  of 
the  supplemental  complaint  to  be 
true,  the  decree  was  granted.  It 
appeared  and  the  court  found  that 
under  the  law  of  New  Jersey  and 
the  practice  of  its  Court  of  Chan- 
cery, jurisdiction  to  render  a  judg- 
ment for  alimony  and  costs  on  a 
supplemental  bill  could  not  be  ac- 
quired without  the  service  of  a  new 
subpoena  in  that  state,  or  by  de- 
fendant's appearance  in  the  action 
subsequent  to  the  filing  of  such  a 
bill.  lit  Id,  that  the  portion  of  the 
decree  in  question  was  void.      Id. 

7.  The  solicitors  who  filed  defend- 
ant's answer  to  the  original  bill  in 
the  New  Jersey  suit,  after  the  en- 
tering of  the  decree,  moved  to  cor- 
rect  the  same  in  one  particular, 
but  did  not  ask  any  modification 
as  to  alimony  ana  costs;  they 
limited  their  appearance  for  the 
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purposes  of  the  motion  only.  De- 
fendant, after  the  decree  was 
granted,  married  again.  Held, 
that  defendant  was  not  estopped 
by  the  motion  or  the  marriage 
from  questioning  the  right  of  the 
New  Jersey  court  to  render  a 
judgment  tor  alimony  and  costs. 

Id. 

EJECTMENT. 

1.  S.  died,  leaving  a  widow  and  sev- 
eral collateral  relatives,  his  heirs 
and  next  of  kin.  By  his  will 
he  authorized  his  executors  to  sell 
and  convey  certain  real  estate  de- 
scribed, and  expressed  his  desire 
that  this  should  be  done,  and  that 
"  the  said  land  shall  be  sold  in  a 
body  for  commercial  purposes." 
After  various  specific  devises,  by 
the  concluding  clause  of  the  will 
he  authorized  and  directed  his 
executors  to  sell  the  land  specified, 
and  another  parcel  of  land  de- 
scribed, "for  the  purpose  of  dis- 
charging all "  his  debts.  The  will 
contained  no  residuary  clause,  and 
made  no  disposition  of  the  tes- 
tator's personal  estate  or  the  avails 
of  the  two  pieces  of  real  estate, 
unless  used  for  the  payment  of 
debts.  The  land  first  specified 
was  sold  and  conveyed  by  the  sur- 
viving executor  to  the  widow;  at 
the  time  both  parties  knew  that 
the  testator's  personal  property 
was  more  than  sufficient  to  pay  all 
debts  and  expenses  of  administra- 
tion; the  widow  did  not  pay  the 
purchase-price,  but  simply  re- 
ceipted therefor  as  so  much  per- 
sonalty. In  an  action  of  ejectment 
brought  by  the  heirs  at  law  against 
the  widow,  held  (Vann,  J.,  dis- 
senting), that  the  direction  to  sell 
for  the  payment  of  debts  did  not 
operate  to  convert  the  land  into 
personalty,  and,  not  being  specifi- 
cally devised,  it  descended  to  the 
heirs;  that  the  personal  estate  was 
not  exonerated  from  the  payment 
of  the  debts,  but,  being  primarily 
liable,  must  be  first  exhau steel; 
that  the  sale  could  not  be  sustained 
under  the  first  clause;  that  no 
power  in  trust  was  created  thereby 
as  no  purpose  was  to  be  accom- 
plished; or  any  persons  or  class  of 
persons  to  be  benefited  by  the 
sale ;  nor  could  the  clause  be  con- 
strued   as   creating   a  beneficial 


power,  as  no  power  was  sought 
to  be  conferred  on  the  executors 
for  their  own  personal  benefit, 
but  only  for  the  purpose  of  admin- 
istering the  estate,  which  purpose 
has  failed.      Sweeney  v.  Warren. 

426 

.  After  payment  of  debts  and  ex- 
penses, there  remained  in  the  exec- 
utors' hands  a  surplus  arising 
from  the  personal  estate.  On  the 
final  settlement  of  the  executors' 
accounts,  all  the  heirs,  including 
plaintiffs,  were  cited  to  appear; 
the  account  was  settled  and  the 
sum  arising  from  the  sale  of  said 
real  estate  was  treated  and  dis- 
posed of  as  personalty .  Held,  t  hat 
the  proceedings  in  the  Surrogate's 
Court  did  not  estop  the  heirs  or 
bar  them  from  the  maintenance  of 
this  action.  Id. 


ELECTION  OF  REMEDIES. 

1 .  The  rule  prohibiting  a  party,  who 
has  adopted  and  pursued  one  of 
two  remedies,  from  afterwards 
availing  himself  of  the  other,  is 
limited  to  cases  where  the  two 
remedies  are  inconsistent.  Crtm- 
man\.  Universal  R.  Co.  84 

2.  Where,  therefore,  in  an  action 
upon  one  of  several  promissory 
notes  given  by  the  maker  for  the 
purchase-price  of  certain  property, 
it  appeared  that,  prior  to  the 
maturity  of  any  of  the  notes,  the 
vendors  had  commenced  an  action 
and  a  proceeding  in  another  state, 
both  in  the  nature  of  proceedings 
in  rem,  in  which  they  alleged 
that  the  sale  was  induced  by  fraud- 
ulent representations  on  the  part 
of  the  vendee,  and,  wherein  they 
sought,  not  to  rescind  or  avoid  the 
contract  of  sale,  but  to  recover  the 
purchase-price,  claiming  to  be 
relieved  from  the  credit  given  be- 
cause of  the  fraud,  held,  that  a 
defense  to  the  action  could  not 
effectually  rest  upon  the  doctrine 
of  election  of  remedies,  as  there 
was  no  inconsistency  between  the 
remedies  sought,  the  purpose  of 
all  being  simply  to  recover  the 
contract  price  for  the  goods  sold; 
but  held,  that  the  pendency  of  the 
other  proceedings  presumptively 
operated  by  way  of  abatement  of 
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the  present  action,  as  otherwise 
plaintiffs  might  have  the  means  of 
twice  collecting  the  same  debt; 
that  plaintiffs,  however,  might 
show  that  such  proceedings  had 
been  discontinued,  or  that  neither 
on  them  was  effectual  to  procure 
any  fund  to  apply  upon  their 
claim,  or  to  satisfy  it  entirely.  Id. 

8.  Plaintiffs  offered  to  prove  facts 
showing  that  the  results  of  the 
proceedings  in  the  other  state  were 
such  that  nothing  had  been  or 
could  be  realized  by  them  there- 
from; this  evidence  was  excluded. 
Held,  error.  Id. 


EMINENT  DOMAIN. 

It  is  not  a  valid  objection  to  proceed- 
ings taken  by  a  railroad  company 
to  acquire  land  for  the  purposes  of 
its  incorporation,  that  the  land  is 
under  the  waters  of  a  navigable 
stream;  the  title  individuals  may 
have  acquired  therein  by  grant 
from  the  state  may  be  taken  by  the 
right  of  eminent  domain  equally 
with  the  upland.  Kerr  v.  West 
SUre  R.  R.  Go.  269 


EQUITABLE  CONVERSION. 

1.  The  will  of  F.  contained  an  ex- 
press direction  to  his  executors  to 
pay  his  debts;  he  gave  his  residuary 
estate  to  his  heirs  and  next  of  kin 
in  the  same  proportion  as  if  he  had 
died  intestate,  to  be  divided  be- 
tween and  paid  them  in  cash  in 
five  years  from  his  decease ;  he  gave 
to  his  executors  power  to  sell  the 
property  and  convert  it  into  money 
and  make  the  distribution.  Held, 
that  the  direction  as  to  payment  of 
debts  did  not  make  them  a  charge 
upon  the  testator's  real  estate,  nor 
was  there,  by  the  residuary  clause, 
a  conversion  of  the  realty  included 
therein  into  personalty.  In  re 
Bingltam.  296 

2.  Where  a  testator  authorizes  his 
executor  to  sell  and  convert  into 
money  all  or  a  part  of  his  realty 
for  a  specific  purpose,  which  fails 
or  is  accomplished  without  a  con- 
version, the  power  is  extinguished 
and  the  land  cannot  be  sold  by 
virtue  of  it  or  treated  as  personalty, 


but  descends  to  his  heirs,  unless 
it  is  devised.    Sweeney  v.  Warren. 

426 

3.  Where  executors  are  clothed  with 
the  power  and  it  is  made  their  im- 
perative duty  to  sell  a  testator's 
real  estate  and  distribute  the  pro- 
ceeds in  a  manner  provided  by  the 
will,  the  real  estate  will  be  deemed 
converted  into  personalty.  Under- 
wood v.  Curtis,  528 

4.  Where  the  time  of  sale  is  not 
necessarily  postponed  to  a  specified 
future  time,  or  until  the  happening 
of  a  designated  event,  the  conver- 
sion takes  place  at  the  testator's 
death,  the  distributees  taking  their 
interests  as  money,  not  land.    Id. 


EQUITY. 

1.  The  beneficiary  of  a  trust  may, 
and  can  only,  by  a  suit  in  equity 
compel  the  trustee  to  perform  his 
duty  and  account  for  and  apply  the 
trust  estate  in  accordance  with  the 
provisions  of  the  trust.  Pender- 
gast  v.  Greenfield.  28 

2.  Where  there  are  conflicting  claim- 
ants to  the  same  obligation,  each 
claiming  it  as  exclusively  his  own, 
all  should  be  made  parties  before 
the  question  of  title  is  determined 
by  a  court  of  equity  in  favor  of 
either  against  the  one  from  whom 
the  obligation  is  due.  (Code  Civ. 
Pro.  §  452.)  Mdhr  v.  N.  U.  F.  Ins. 
Co.  452 

8.  It  is  not  enough  for  the  court  to 
direct  that  a  claimant  be  brought 
in;  it  should  refuse  to  proceed  to  a 
determination  of  the  controversy 
so  as  to  affect  his  rights  until  this 
requirement  is  obeyed.  Id. 

4.  Not  only  all  persons  whose  rights 
may  be  affected  by  the  judgment 
should  be  brought  in,  but  anyone 
whose  presence  is  essential  to  pro- 
tect a  party.  The  burden  is  upon 
plaintiff  to  secure  the  presence  of 
all  such  persons,  and  it  is  his  mis- 
fortune if  he  is  unable  to  do  so.  Id. 

5.  A  court  of  equity  should  not  re- 
strain a  party  from  doing  an  act, 
unless  it  has  power  to  protect  him 
from  being  compelled  by  another 
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court  of  competent  jurisdiction  to 
do  the  act  thus  prohibited.        Id. 

6.  In  an  action  to  restrain  an  insur- 
ance company  from  paying  the 
amount  of  a  loss  to  the  assured  or 
his  assignee,  plaintiff  claiming  to 
be  an  equitable  assignee,  it  ap- 
peared that  the  policy  was  issued 
to  B.,  in  Iowa,  on  property  in 
that  state.  B.  sent  it  by  mail  to 
the  plaintiffs  in  New  York  as  col- 
lateral security  for  a  loan.  The 
policy  was  payable  to  B.  only  and 
was  not  formally  assigned  to  plain- 
tiffs. The  property  was  destroyed 
by  fire,  and  thereafter  B.  assigned 
the  policy  absolutely  to  one  K.,  a 
resident  of  Iowa.  He  was  not 
made  a  party.  The  company 
answered,  alleging  that  K.  was  a 
necessary  party,  and  obtained  an 
order  requiring  him  to  be  made  a 
party  defendant.  A  supplemental 
summons  and  complaint  were 
issued  and  served  on  K.  in  Iowa 
pursuant  to  an  order  of  publication 
based  upon  an  affidavit  alleging 
that  K.  claimed  to  have  an  interest 
in  the  policy  in  question.  No 
service  wras  made  on  K.  in  this 
state  and  he  did  not  appear  in  the 
action;  he  had,  meanwhile,  com- 
menced an  action  in  Iowa  against 
the  company  upon  the  policy,  and 
in  its  answer  to  the  supplemental 
complaint  it  pleaded  the  pendency 
of  the  Iowa  action;  alleged  that  K. 
was  a  necessary  party  and  that  he 
had  been  ordered  to  be  brought  in, 
and  demanded  that  the  complaint 
be  dismissed  unless  K.  should  be 
brought  in  so  as  to  be  bound  by 
any  judgment  therein.  A  judg- 
ment was  rendered  in  favor  of 
plaintiffs  restraining  the  company 
from  paying  any  monev  under  the 
policy  tb  B.  or  K.  lit ldt  error; 
that  K.  was  a  necessary  party,  and 
the  court  not  having  acquired  juris- 
diction over  him,  could  not  render 
a  judgment  affecting  his  rights, 
and  should  not  have  proceeded  to 
judgment  against  the  company 
without  first  acquiring  such  juris- 
diction. Id. 

A  creditor's  remedy  wlien  prop- 
erty of  his  debtor  lia*  been  fraudulen  tly 
transferred  and  has  again  betn  sold  by 
the  fraudulent  vendee,  is  only  in  equity 
to  reach  the  avails. 

See  Braem  v.  M.  Nat.  Bank.     608 
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ESTOPPEL. 

One  in  possession  having  title  may 
purchase  an  outstanding  title,  and 
thus  quiet  such  title  and  fortify 
his  own,  without  being  estopped 
from  disputing  the  title  so  pur- 
chased, in  case  it  should  after- 
wards become  necessary  so  to  do. 
Greene  v.  Couse.  386 

When  wife  not  estopped  from 

questioning  an  arrangement  made  by 
her  hatband,  in  reference  to  a  mort- 
gage executed  to  her. 

See  Parker  v.  Collins.  185 

When  defendant  in  a  divorce 

suit  in  another  state  not  estopped  by 
appearing  therein  after  judgment  for 
tlie  purposes  of  a  motion  to  correct  the 
judgment  from  questioning  its  validity 
in  this  state. 

See  Rigney  v.  Rigney.  408 

Where  land  teas  sold  by  exeats 

tors  under  an  invalid  power  and  upon 
a  final  accounting,  citation  having 
been  served  upon  trie  heirs,  the  proceeds 
were  treated  and  disposed  of  as  person* 
alty,  held  that  the  heirs  were  not  es- 
topped from  bringing  ejectment  to  re- 
cover the  land. 

See  Sweeney  v.  Warren.  426 

EVIDENCE. 

1.  Upon  a  hearing  before  the  Board 
of  Claims  a  claim  for  damages  for 
injuries  received  by  the  giving 
away  of  a  canal  bridge  while  plain- 
tiffs were  engaged  in  moving  over 
it  two  mill-stones,  one  S.,  who  had 
had  charge  of  alterations  made  to 
said  bridge,  as  a  witness  for  the 
state,  was  permitted  to  testify, 
under  objection  that  he  had  not 
shown  himself  competent  to  give 
an  opinion,  that  he  left  the  bridge 
safe,  in  his  judgment,  for  the  ordi- 
nary uses  of  a  highway  bridge. 
Held,  error;  as  he  was  thereby  per- 
mitted to  determine  the  issue  be- 
fore the  board  as  to  the  negligence 
of  the  employes  of  the  state. 
McDonald  v.  State.  18 

2.  Also  held,  the  fact  that  the  bridge 
was  safe  for  the  ordinary  uses  of  a 
highway  bridge,  does  not  show 
that  it  was  sufficient  to  sustain  the 
traffic   in   that  particular  place. 

Id. 
91 
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8.  A  civil  engineer  and  bridge 
builder,  as  a  witness  for  the  state, 
was  permitted  to  testify,  under 
objection  and  exception,  that,  in 
his  judgment,  stones  of  the  size 
and  weight  of  those  claimants 
were  moving,  and  united  as  they 
were,  were  an  excessive  load  for 
the  bridge  as  originally  con- 
structed. Held,  error;  that  the 
opinion  of  the  witness  as  to 
whether  the  original  bridge  would 
have  been  strong  enough,  was  not 
competent,  and  the  question  as  to 
whether  the  stones  were  negli- 
gently united  and  moved  was  one 
for  the  board  to  determine.        Id. 

4.  In  an  action  upon  one  of  several 
promissory  notes  given  by  the 
maker  for  the  purchase-price  of 
certain  property,  it  appeared  that, 
prior  to  the  maturity  of  any  of  the 
notes,  the  vendors  had  commenced 
an  action  and  a  proceeding  in 
another  state,  both  in  the  nature 
of  proceedings  in  rem,  in  which 
they  alleged  that  the  sale  was  in- 
duced by  fraudulent  representa- 
tions on  the  part  of  the  vendee, 
and  wherein  they  sought,  not  to 
rescind  or  avoid  the  contract  of 
sale,  but  to  recover  the  purchase- 
price,  claiming  to  be  relieved  from 
the  credit  given  because  of  the 
fraud.  Plaintiffs  offered  to  prove 
facts  showing  that  the  results  of 
the  proceedings  in  the  other  state 
were  such  that  nothing  had  been 
or  could  be  realized  by  them  there- 
from; this  evidence  was  excluded. 
Held,  error.  Crossman  v.  Uni- 
rerml  R.  Co.  34 

5.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff, 
a  passenger  upon  defendant's  ele- 
vated railroad,  in  alighting  from 
one  of  its  cars,  by  slipping  between 
the  platform  of  the  car  and  that  of 
the  station,  plaintiff  claimed  that 
defendant  had  so  negligently  con- 
structed its  road  as  to  leave  a  space 
between  the  platform  and  its  cars 
greater  than  was  necessary  for  the 
operation  of  the  road.  Plaintiff 
was  allowed  to  prove,  under  objec- 
tion and  exception,  the  happening 
of  similar  accidents  at  other  sta- 
tions upon  said  road,  without 
giving  evidence  tending  to  showr 
that  the  conditions  were  similar. 


Held  (Vann,  J.,  dissenting),  error. 
Brady  v.  Manhattan  R.  Co.        46 

6.  It  tean*  that  the  evidence  would 
have  been  competent  if  evidence 
had  been  first  adduced  tending  to 
show  that  the  conditions  were 
similar.  Id. 

7.  To  bring  a  case  within  the  rule 
admitting  parol  evidence  to  com- 
plete an  entire  agreement  of  which 
a  writing  is  only  a  part,  two  things 
are  essential.  First,  the  writing 
must  not  appear,  upon  inspection, 
to  be  a  complete  contract.  Second, 
the  parol  evidence  must  be  con- 
sistent with  and  not  contradictory 
to  the  written  instrument.  Thoma* 
v.  Scutt.  138 

8.  While,  therefore,  parol  evidence  is 
admissible  to  show  that  a  simple 
assignment,  although  absolute  in 
terms,  was  intended  as  a  security 
merely,  when  the  written  assign- 
ment contains  a  contract  appearing 
on  its  face  to  be  complete,  with 
mutual  obligations  to  be  performed 
by  the  parties,  and  which  is  incon- 
sistent with  the  theory  that  it  was 
simply  intended  as  a  security, 
parol  evidence  is  inadmissible  to 
show  that  it  was  only  so  intended. 

Id. 

9.  Plaintiffs  executed  an  instrument 
transferring  in  formal  terms  to  the 
defendant  a  quantity  of  lumber, 
which  it  stated  was  covered  by  a 
chattel  mortgage  annexed.  The 
kinds  of  lumber,  the  quantity  of 
each,  the  price  per  foot  or  thousand 
and  the  amount  the  whole  would 
come  to  at  the  prices  stated,  were 
specified,  with  the  additional  state- 
ment that  any  mistake  in  the 
quantity  wns  to  be  corrected. 
This  amount  so  specified  the  de- 
fendant agreed  to  apply  on  the 
chattel  mortgage.  Ifrld,' that  the 
contract  was  complete  upon  its 
face,  and  that  the  trial  court  prop- 
erly excluded  oral  evidence  to  the 
effect  that  the  instrument  was  not 
intended  as  an  absolute  sale,  but 
that  the  agreement  was  that  plain- 
tiffs were  to  have  the  benefit,  of 
what  was  realized  on  the  sale  of 
the  lumber  after  deducting  all  ex- 
penses, and  that  it  was  executed 
because  the  lumber  was  in  another 
state  and  the  chattel  mortgage  did 
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not  protect  against  a  levy  upon  or 
a  disposition  of  the  lumber  in  that 
state.  Id. 

10.  The  meaning  of  characters, 
marks,  letters,  figures,  words  or 
phrases  used  in  contracts,  having 
purely  a  local  or  technical  mean- 
ing, unintelligible  to  persons  un- 
acquainted with  the  business,  may 
be  given  and  explained  by  parol 
evidence,  if  the  explanation  be  con- 
sistent with  the  terms  of  the  con- 
tract.    Atkinson  v.  Tmesdell.   230 

11.  Parol  evidence  may  also  be  given 
as  to  the  uniform,  continuous  and 
well  settled  usage  and  custom  per- 
taining to  the  matters  embraced  in 
the  contract,  unless  such  usage  or 
custom  contravenes  a  rule  of  law, 
or  alters  or  contradicts  expressed 
or  implied  terms  of  the  contract 
which  are  free  from  ambiguity. 

12.  Plaintiffs  entered  into  a  contract 
with  defendant  to  manufacture, 
sell  and  deliver  to  him  a  quantity 
of  bottles  at  prices  named,  "  to  be 
made  after  September  1st,  and  to 
be  taken  by  January  1st,  1883, 
*  *  *  on  dock  in  "New  York." 
Defendant  ordered  bottles  to  be 
shipped  to  him  from  time  to  time 
under  the  contract,  up  to  Novem- 
ber 16,  1882,  and  in  answer  to  a 
question  as  to  when  he  wanted 
more,  answered  that  he  was  not  in 
need  of  any  then,  but  would  want 
some  later.  On  January  3,  1883, 
plaintiffs  sent  defendant  a  bill  for 
all  the  bottles  not  ordered  and  de- 
livered; this  wa*  not  paid  and  de- 
fendant refused  to  take -the  bot- 
tles. Upon  the  trial  of  an  action 
to  recover  the  contract  price  for  all 
the  bottles  contracted  for,  plain- 
tiffs were  allowed  to  prove,  under 
objection  and  exception,  by  wit- 
nesses engaged  in  and  familiar  with 
the  glass  business,  that  the  words 
"  to  be  taken  by  January  1st,  1883," 
as  used  in  the"  contract,  meant  in 
that  business,  as  the  purchaser 
should  from  time  to  time  specifi- 
cally order,  and  that  if  not  all 
ordered  within  the  time  specified 
it  was  the  custom  for  the  vendor 
to  forward  a  bill  for  the  balance, 
and  if  the  same  was  paid  by  the 
purchaser,  to  hold  the  goods  in 
store,  subject  to  his  order  for  a 


reasonable  time  thereafter.    Held, 
no  error.  Id. 

13.  Where,  in  the  date  of  a  receipt, 
the  month  was  abbreviated  and  it 
was  a  matter  in  dispute  as  to 
whether  the  abbreviation  was  in- 
tended  for  January  or  July,  held, 
that  it  was  competent  for  an  expert 
in  handwriting,  after  comparison 
of  the  abbreviation  in  question 
with  similar  abbreviations  in  writ- 
ings of  the  person  who  wrote  the 
receipt,  to  give  his  opinion  as  a 
witness  as  to  the  month  intended 
by  the  abbreviation,  and  that  the 
rejection  of  such  evidence  was  er- 
ror requiring  a  reversal.  Dredtr 
v.  Hard.  285 

14.  In  proceedings  under  the  act  in 
relation  to  the  water  supply  of  the 
city  of  New  York  (g  8,  chap.  445, 
Laws  of  1877),  as  amended  in  1888 
(Chap.  490,  Liws  of  1883),  to  assess 
damages  caused  by  the  diversion 
of  the  water  of  a  river  from  certain 
lands,  the  owner  offered  evidence 
of  the  amount  paid  by  the  peti- 
tioner for  water-rights  appurte- 
nant to  land  near  claimants  on  the 
same  river;  this  was  rejected. 
Held,  no  error.    In  re  T/iampaon. 

463 

15.  Where  the  title  of  a  vendee  of 
personal  property  who  purchased 
in  good  faith  is  attacked  as  fraud- 
ulent by  creditors  of  the  vendor, 
the  declarations  of  a  vendor,  when 
not  a  party,  made  previous  to  the 
sale,  to  a  stranger,  in  the  absence 
of  the  vendee,  are  not  competent, 
save  where  a  conspiracy  to  defraud 
between  the  vendor  and  vendee 
lias  been  shown,  or  where  the 
vendor  after  the  sale  continues  in 
possession,  exercising  acts  of  own- 
ership over  the  property,  thus  rais- 
ing the  presumption  that  the  sale 
was  fraudulent.  Flannery  v.  Van. 
Ta#*l.  631 

16.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff,  alleged  to 
have  been  caused  by  defendants' 
negligence  in  having  allowed  a 
bridge  which  constituted  part  of 
the  highway  and  its  approaches 
to  become  unsafe  and  dangerous, 
plaintiff  was  permitted,  under  ob- 
jection, to  prove  that  after  the  ac- 
cident guards  to  the  approaches 
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of  the  bridge  and  a  new  abutment 
and  retaining  wall  were  erected  by 
defendants'  commissioner  of  high- 
ways, and  that  he  deemed  them 
necessary.  Held,  error.  Getty  v. 
Town  of  Hamlin.  636 

17.  It  is  competent  for  a  medical  ex- 
pert, after  testifying  to  his  per- 
sonal observation,  that  an  injury 
was  received  and  to  the  subsequent 
condition  of  the  injured  person,  to 
give  his  opinion  as  a  witness  as  to 
whether  the  injury  was  the  cause 
of  the  condition.  Stouter  v.  Man- 
hattan R.  Co.  661 


EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  2750,  2751) 
limiting  the  time  within  which  pro- 
ceedings may  be  instituted  by  a 
creditor  for  the  disposition  of  the 
real  estate  of  a  decedent  for  the  pay- 
ment of  his  debts  to  three  years 
after  letters  of  administration  were 
first  duly  granted,  but  providing 
that  the  time  during  which  an 
action  is  pending  between  a 
creditor  and  the  executor  or  admin- 
istrator, shall  not  be  part  of  the 
time  limited  "for  presenting  a 
petition  founded  upon  a  debt 
which  is  in  controversy  if  the 
creditor  has,  before  the  expiration 
of  the  time,  himself  filed  *  *  * 
a  notice  of  the  pendency  of  the 
action,"  it  is  not  requisite  that  the 
petition  itself  should  state  that  it 
is  founded  upon  a  debt  which  was 
in  controversy  in  the  action;  this 
may  be  supplied  by  proof.  In  re 
Bingham.  296 

2.  In  such  proceedings  it  appeared 
that  the  debt  upon  which  it  was 
founded  was  the  subject-matter  of 
an  action  between  the  creditor  and 
the  executor.  No  evidence  was 
given  that  the  cause  of  action 
alleged  was  contested,  save  proof 
of  the  bringing  of  the  action,  and 
that  it  had  been  pending  six 
months  at  the  time  of  filing  the 
petition .  Held,  t  he  reasonable  pre- 
sumption  was  that  the  claim  was 
disputed,  and  so  the  proof  was  suffi- 
cient to  give  the  surrogate  juris- 
diction. Id. 


3.  H.,  who  held  mortgages  executed 
by  one  of  the  heirs  and  devisees 
upon  lands  specifically  devised  to 
him  and  upon  his  interest  in  lands 
forming  part  of  the  residuary 
estate,  was  not  named  in  the  peti- 
tion or  citation.  Afterwards  upon 
affidavit  of  the  petitioner  that  cer- 
tain persons,  not  including  H.,  had 
or  claimed  an  interest,  citations 
were  issued  to  them  and  also  to  H. 
The  latter  appeared  and  filed  an 
answer,  setting  forth  objections  to 
the  jurisdiction  of  the  surrogate 
and  matters  upon  the  merits.  After 
the  close  of  the  proof  H.  submitted 
propositions  to  the  surrogate  with 
requests  to  find  and  excepted  to 
the  findings  made.  Held,  that  by 
his  appearance  and  taking  part  in 
the  proceedings  II.  became  a  part  j9 
and  the  surrogate  acquired  juris- 
diction to  make  a  decree  as  against 
him.  Id. 

4.  While  it  teems  appearance  or  con- 
sent cannot  confer  upon  a  tribunal 
jurisdiction  of  a  subject-matter  not 
within  its  jurisdiction,  the  rule  is 
otherwise  as  to  jurisdiction  of  the 
person.  Id. 

5.  The  decedent  died  seized  of  certain 
real  estate  which  was  described  in 
the  petition,  but  was  not  included 
in  the  lis  pendens.  This  real  estate 
was  specifically  devised  and  was 
not  covered  by  the  mortgage  held 
by  H.  and  he  had  no  opportunity 
writhin  the  three  years  to  cause  or 
suggest  that  it  be  charged  in  the 
proceedings.  Held,  the  statute 
contemplated  that  all  the  real 
estate  should  be  charged,  save  as 
excepted  (Code  Civ.  Pro.  §§  2750, 
2751) ;  and  that  H.  was  entitled  to 
a  direction  in  the  decree  that  the 
specifically  devised  real  property, 
described  in  the  lis  pendens,  should 
be  charged  for  only  the  same  pro- 
portionate amount  of  the  de- 
ficiency appearing  on  the  sale  of 
the  residuary  lands,  with  which 
it  would  have  been  charged  had  the 
omitted  lands  been  included.    Id. 

6.  The  rights  of  creditors  to  the  pay- 
ment of  their  debts  out  of  the  pro- 
ceeds of  the  real  estate  of  a  tes- 
tator, in  the  absence  of  proof  of 
laches  on  their  part,  may  not  be 
denied  because  of  the  fact  that  the 
executor  lias  squandered  the  per- 
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sonal  property  which  came  to  his 
hands.  Id. 

7.  It  appeared  that  in  an  action 
brought  by  the  People,  on  the  rela- 
tion of  the  surrogate  as  such, 
against  the  decedent  and  others, 
judgment  had  been  rendered 
against  the  defendants ;  a  claim 
founded  on  this  judgment  was  pre- 
sented in  these  proceedings ;  this 
was  rejected  by  the  surrogate  as 
not  a  lien  upon  the  real  estate  for 
the  reason  that  no  lis  pendens  had 
been  filed  in  the  action.  It  did  not 
appear  what  was  the  purpose  of 
that  action.  Held,  that  it  could  not 
be  assumed  from  the  title  that  the 
surrogate  had  any  personal  interest 
in  the  judgment  and  while,  if  when 
the  claim  thereon  was  presented 
the  objection  had  been  taken,  the 
question  would  have  arisen 
whether  the  relation  of  the  surro- 
gate to  it  was  such  as  to  disqualify 
him  from  adjudicating  upon  it,  as 
the  question  was  not  presented  and 
the  claim  was  rejected,  it  did  not 
affect  the  validity  of  the  decree 
in  proceedings  which  were  not 
founded  upon  the  debt  represented 
by  the  judgment.  Id. 

8.  It  seems  that  where  a  disputed 
claim  against  a  decedent's  estate 
has  been  referred  under  the  stat- 
ute (2  R.  8.  88,  §  36,  as  amended 
by  chap.  261,  Laws  of  1859),  the 
claimant  is  entitled  to  file  a  lis 
pendens  under  said  provision  of  the 
Code,  and  so  to  acquire  a  lien 
upon  the  decedent's  real  estate. 
Although  the  method  so  provided 
for  determining  the  controversy 
arising  upon  the  claim  is  a  special 
proceeding,  and  the  said  provision 
of  the  Code,  by  its  terms,  relates 
only  to  an  action,  yet  as  the  stat- 
ute provides  that  the  same  pro- 
ceeding shah  be  had  upon  such  a 
reference,  "  as  if  the  reference  had 
been  in  an  action,"  and  that  the 
judgment  therein  "shall  be  valid 
and  effectual,"  as  if  rendered  in  an 
action  (2  R.  S.  89,  §  37),  the  intent 
was  to  give  it  the  benefit  of  the 
practice  pertaining  to  actions  so 
far  as  practically  applicable.     Id. 

9.  The  claim  upon  which  the  pro- 
ceedings for  the  sale  of  the  dece- 
dent's real  estate  was  based,  was 


an  assessment  upon  the  share- 
holders of  a  national  bank,  of 
which  the  decedent  was  one;  he 
was  at  the  time  of  his  decease  the 
owner  of  certain  shares  therein, 
and  he  held  certain  other  shares 
which  came  to  him  from  a  son  who 
died  intestate,  leaving  his  father 
his  only  next  of  km;  F.,  the 
father,  with  another,  took  out  let- 
ters of  administration;  F.  took 
possession  of  the  shares  and  voted 
upon  them  with  his  other  shares, 
and  received  the  dividends  thereon; 
he  never  made  any  judicial  settle- 
ment of  his  accounts  as  adminis- 
trator, nor  was  the  stock  of  his  son 
transferred  to  him  on  the  books  of 
the  bank.  Held-,  that  the  assess- 
ment upon  said  stock  was  properly 
rejected  as  a  claim  against  the 
estate  of  F. ;  that  while  the  residu- 
ary interest  in  the  stock  after  pay- 
ment of  the  debts  of  his  intestate 
belonged  to  him,  while  he  held 
the  relation  of  administrator, 
which  could  only  be  terminated 
through  a  judicial  settlement  of 
his  accounts,  he  could  not  be 
treated  as  having  the  legal  title  to 
the  stock  other  than  in  his  repre- 
sentative capacity.  Id. 

10.  The  will  of  F.  contained  an  ex- 
press direction  to  his  executors  to 
pay  his  debts;  he  gave  his  residu- 
ary estate  to  his  heirs  and  next  of 
kin  in  the  same  proportion  as  if 
he  had  died  intestate,  to  be  divided 
between  and  paid  them  in  cash  in 
five  years  from  his  decease;  he  gave 
to  his  executors  power  to  self  the 
property  and  convert  it  into  money 
and  make  the  distribution.  Held, 
that  the  direction  as  to  payment 
of  debts  did  not  make  them  a 
charge  upon  the  testator's  real 
estate,  nor  was  there,  by  the  re- 
siduary clause,  a  conversion  of  the 
realty,  included  therein,  into  per- 
sonalty. Id. 

11.  Where  a  testator  authorizes  his 
executor  to  sell  and  convert  into 
money  all  or  a  part  of  his  realty 
for  a  specific  purpose,  which  fails 
or  is  accomplished  without  a  con- 
version, the  power  is  extinguished 
and  the  land  cannot  be  sold  by 
virtue  of  it,  or  treated  as  per- 
sonalty, but  descends  to  his  heirs, 
unless  it  is  devised.  Sweeney  v. 
Warren.  426 
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12.  The  personal  estate  of  a  testator 
will  not  be  discharged  from  the 
payment  of  debts,  unless  it  clearly 
appears  by  the  will  that  he  so 
intended.  This  will  not  be  in- 
ferred simply  from  the  fact  that 
authority  is  given  to  sell  all  or 
some  part  of  the  real  estate  for  the 
payment  of  debts,  especially  in  a 
case  where  no  disposition  is  made 
of  the  personalty.  Id. 

18.  When  a  power  is  conferred  upon 
executors  by  virtue  of  the  office, 
and  not  upon  them  as  individuals, 
in  the  absence  of  evidence  that  it 
was  intended  to  be  beneficial  to 
them,  the  presumption  is  that  it 
was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the 
estate  and  not  for  their  own  bene- 
fit. Id. 

14.  S.  died,  leaving  a  widow  and 
several  collateral  relatives,  his 
heirs  and  next  of  kin.  By  his  will 
he  authorized  his  executors  to  sell 
and  convey  certain  real  estate  de- 
scribed, and  expressed  his  desire 
that  this  should  be  done,  and  that 
"the  said  land  shall  be  sold  in  a 
body  for  commercial  purposes." 
After  various  specific  devises,  by 
the  concluding  clause  of  the  will 
be  authorized  and  directed  his 
executors  to  sell  the  land  specified, 
and  another  parcel  of  land  de- 
scribed, "for  the  purpose  of  dis- 
charging all "  his  debts.  The  will 
contained  no  residuary  clause,  and 
made  no  disposition  of  the  tes- 
tator's personal  estate  or  the  avails 
of  the  two  pieces  of  real  estate, 
unless  used  for  the  payment  of 
debts.  The  land  first  specified 
was  sold  and  conveyed  by  the  sur- 
viving executor  to  the  widow;  at 
the  time  both  parties  knew  that 
the  testators  personal  propertv 
was  more  than  sufficient  to  pay  all 
debts  and  expenses  of  administra- 
tion; the  widow  did  not  pay  the 
purchase-price,  but  simply  re- 
ceipted therefor  as  so  much  per- 
sonalty. In  an  action  of  eject- 
ment Drought  by  the  heirs  at  law 
against  the  widow,  hdd  (Vann,  J., 
dissenting),  that  the  direction  to 
sell  for  the  payment  of  debts  did 
not  operate  to  convert  the  land 
into  personalty,  and,  not  being 
specifically  devised,  it  descended 
to  the  heirs;    that  the    personal 


estate  was  not  exonerated  from 
the  payment  of  the  debts,  but, 
being  primarily  liable,  must  be 
first  exhausted;  that  the  sale  could 
not  be  sustained  under  the  first 
clause;  that  no  power  in  trust 
was  created  thereby,  as  no  pur- 
pose was  to  be  accomplished;  or 
any  persons  or  class  of  persons  to 
be  benefited  by  the  sale;  nor  could 
the  clause  be  construed  as  creating 
a  beneficial  power,  as  no  power 
was  sought  to  be  conferred  on  the 
executors  for  their  own  personal 
benefit,  but  only  for  the  purpose 
of  administering  the  estate,  which 
purpose  has  failed.  Id. 

15.  L.  devised  his  residuary  real  es- 
tate to  his  son  F.  and  three  others, 
to  each  a  one-fourth  part.  His  ex- 
ecutors were  empowered  to  sell 
any  or  all  of  said  real  estate  and 
apply  the  avails  to  the  payment 
of  debts,  etc.,  in  case  the  person- 
alty was  insufficient  for  the  pur- 
pose, and  to  partition  the  same  af- 
ter payment  of  debts  among  the 
devisees  named,  or  to  sell  and 
divide  the  proceeds  among  them  ; 
the  testator  expressing  his  intent 
to  be  that  the  avails  of  his  personal 
estate  not  specifically  bequeathed, 
and  of  his  residuary  real  estate, 
should  be  applied  in  payment  of 
his  debts,  including  mortgages  or 
liens  upon  the  land,  and  that  all 
devises  should  pass  the  real  estate 
to  the  respective  beneficiaries  free 
from  incumbrances.  F.  and  one 
P.  were  appointed  executors;  they 
sold  certain  of  the  residuary  real 
estate,  receiving  bonds  and  mort- 
gages which  the  executors  as- 
signed, F.  receiving  the  proceeds 
and  applying  them  to  his  own 
use.  P.  joined  in  the  assignment 
with  knowledge  of  the  desire  and 
purpose  of  F.,  to  so  misappro- 
priate the  funds.  Upon  an  account- 
ing before  the  surrogate  F.  and 
P.  were  charged  individually  with 
the  amount  of  the  devastavit,  and 
F.  being  insolvent.  P.  was  com- 
pelled to  pay  the  full  amount.  F., 
after  such  misappropriation  by 
him.  executed  a  mortgage  upon 
his  interest  in  the  residuary  estate, 
which  the  mortgagee  received  in 
good  faith  and  for  value,  without 
knowledge  of  any  claim  of  P. 
against  F.  The  mortgage  was 
foreclosed  and  the  mortgagor's  in- 
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terest  sold.  In  an  action  for  par- 
tition of  that  portion  of  the  resid- 
uary real  estate  not  sold  by  the  ex- 
ecutors, in  which  plaintiff  claimed 
title  to  the  interest  of  F.  under  the 
foreclosure  sale,  P.  claimed  the 
right  to  reimbursement  out  of  the 
share  of  F.  of  the  amount  sc  paid 
by  him.  Held,  untenable;  that 
upon  the  death  of  L.  the  will  vested 
title  to  the  residuary  lands  in  the 
devisees  named,  subject  to  a  power 
in  trust  conferred  upon  the  execu- 
tors, and  F.  could  mortgage  or  con- 
vey his  interest ;  that  by  the  mort- 
gage and  subsequent  foreclosure 
and  sale,  such  interest  vested  in  the 
purchaser,  and  plaintiff,  having 
succeeded  to  the  title,  was  entitled 
to  the  share  of  F.,  and  so  the  doc- 
trine of  subrogation  could  not  be 
invoked  in  aid  of  P. ,  as  F.  had  no 
interest;  that  application  of  the 
moneys  wrongfully  taken  by  F. 
could  not  be  considered  as  a  partial 
partition,  as  at  the  time  of  the 
appropriation  the  executors  were 
not  authorized  to  make  a  parti- 
tion, the  debts  not  having  been 
paid,  and  as  there  was  no  attempt 
to  partition,  that  by  secretly  as- 
senting to  a  misappropriation  of 
the  trust  funds  P.  did  an  act  in 
violation  of  his  duty  as  trustee, 
and  while  he  had  an  equity 
superior  to  that  of  F.  it  was  not 
superior  to  that  of  plaintiff. 
Drake  v.  Paige.  562 

Executors  and  administrators 

may  maintain  action  to  ham  canceled 
a  forged  mortgage  covering  the  dece- 
dent's real  eMate. 

See  Nat.  Bank  v.  Levy.  549 


EXPERTS. 

1.  Upon  a  hearing  before  the  Board 
of  Claims  of  a  claim  for  damages 
for  injuries  received  by  the  giving 
away  of  a  canal  bridge  while  the 
plaintiffs  were  engaged  in  moving 
over  it  two  mill-stones,  one  S.,  who 
had  had  charge  of  alterations  made 
to  said  bridge,  as  a  witness  for  the 
state,  was  permitted  to  testify, 
under  objection  that  he  had  not 
shown  himself  competent  to  give 
an  opinion,  that  he  left  the  bridge 
safe,  in  his  judgment,  for  the  ordi- 
nary uses  of  a  highway  bridge.  A 
civil  engineer  and  bridge  builder, 


as  a  witness  for  the  state,  was  per- 
mitted to  testify,  under  objection 
and  exception,  that,  in  his  judg- 
ment, stones  of  the  size  and  weight 
of  those  claimants  were  moving, 
and  united  as  they  were,  were  an 
excessive  load  for  the  bridge  as 
originally  constructed.  Held,  error; 
that  the  opinion  of  the  witness  as 
to  whether  the  original  bridge 
would  have  been  strong  enough, 
was  not  competent,  and  the  ques- 
tion as  to  whether  stones  were 
negligently  united  and  moved  was 
one  for  the  board  to  determine. 
McDonald  v.  State.  18 

2.  Where,  in  the  date  of  a  receipt,  the 
month  was  abbreviated  and  it  was 
a  matter  in  dispute  as  to  whether 
the  abbreviation  was  intended  for 
January  or  July,  held,  that  it  was 
competent  for  an  expert  in  hand- 
writing, after  comparison  of  the 
abbreviation  in  question  with  sim- 
ilar abbreviations  in  writings  of 
the  person  who  wrote  the  receipt, 
to  give  his  opinion  as  a  witness  as 
to  the  month  intended  by  the  ab- 
breviation, and  that  the  rejection 
of  such  evidence  was  error  requir- 
ing a  reversal.    Drcsler  v.  Bard. 

235 

3.  It  is  competent  for  a  medical  ex- 
pert, after  testifying  to  his  personal 
observation,  that  an  injury  was 
received  and  to  the  subsequent 
condition  of  the  injured  person,  to 
give  his  opinion  as  a  witness  as  to 
whether  the  injury  was  the  cause 
of  the  condition.  Stouter  v.  Man- 
Jiattan  B.  Co.  661 


FACTOR. 

1.  Plaintiffs,  who  were  foreign  man- 
ufacturers, consigned  goods  to  II. 
&  M.  of  New  York  city,  of  which 
firm  the  defendant  is  the  survivor, 
under  an  agreement  by  which  said 
firm  were  to  pay  freight  and  import 
duties  upon  the  goods  consigned 
and  to  advance  to  plaintiffs  a  per- 
centage of  the  invoice  price.  The 
agreement  having  been  termin- 
ated, said  firm  refused  to  deliver 
the  goods  it  then  had  on  hand 
unless  plaintiffs  would  pay  the  ad- 
vances thereon,  although  it  was 
indebted  to  plaintiffs  upon  an  ac- 
count stated,  for  sales  made  in  a 


728 


INDEX. 


sum  much  larger  than  the  amount 
of  the  charges.  In  an  action  to 
recover  the  amount  of  the  firm's 
indebtedness  it  appeared  that  the 
market  value  of  the  goods  on  hand 
depreciated  after  the  demand. 
Held,  that  defendant  was  properly 
charged  with  the  market  value  at 
that  time.    Monnet  v.  Men.      151 

2.  Defendant  set  up  as  a  defense  the 
pendency  of  an  action  brought  by 
the  federal  government  against  his 
firm  to  recover  the  value  of  a  part 
of  the  goods  so  consigned  as  a  pen- 
alty for  fraudulent  under- valuation 
thereof,  in  the  invoices  used  in 
entering  said  goods  at  the  custom- 
house; the  penalty  claimed  was  in 
excess  of  the  amount  claimed  in 
this  action.  It  appeared  that  the 
indices  were  prepared  and  made 
up  by  plaintiffs,  their  consignees 
having  nothing  to  do  therewith, 
and  having  no  knowledge  that 
there  was  any  under- valuation. 
Hid,  that  while  upon  the  assump- 
tion that  defendant  would  be  enti- 
tled to  reimbursement  for  any  sum 
he  would  be  obliged  to  pay  in  said 
action,  the  facts  might  have  jus- 
tified the  court  in  staying  the  trial 
herein  until  the  determination  of 
that  action,  its  pendency  was  not 
available  as  a  defense.  Id. 

8.  Also  lidd,  that  there  was  no  lia- 
bility to  the  government  in  suits 
for  penalties  or  forfeiture  against 
a  consignee  unless  an  act  ual  intent 
on  his  part  to  defraud  was  shown, 
and  if  a  liability  should  be  estab- 
lished against  defendant  it  would 
be  for  the  wrongful  acts  of  his 
firm  and  so,  would  furnish  no 
grounds  for  a  claim  against  plain- 
tiffs, cither  of  reimbursement  or 
contribution.  Id. 

4.  While  in  such  a  case  this  court 
may  not  look  into  the  merits  of  the 
controversy  in  the  action  by  the 
government,  it  may  examine  the 
legal  principles  applicable,  and 
determine  whether  a  recovery  on 
those  principles  would  support  a 
claim  against  plaintiff  for  reim- 
bursement in  this  action.  Id. 

5.  Defendant  also  set  up  as  a  counter- 
claim, and  it  appeared,  that  a  prior 
suit  brought  by  the  United  States 
against  defendants'  firm  for  under- 


valuation of  other  goods  consigned 
to  them  by  plaintiffs,  was  settled 
by  its  paying  an  amount  fixed  as 
damages,  and  that  it  also  paid 
certain  counsel  fees  therein.  The 
referee  found  that  defendants'  firm 
had  been  specially  authorized  to 
employ  counsel,  and  that  the 
amount  paid  by  them  was  reason- 
able and  proper,  but  that  prior  to 
the  settlement  any  authority  given 
defendants  to  compromise  had 
been  revoked;  he  directed  that  the 
amount  paid  the  government  and 
for  counsel  fees  should  be  divided 
equally  between  the  parties.  De- 
fendants alone  excepted.  Held* 
error;  that  defendants  should  have 
been  credited  with  the  full  amount 
of  counsel  fees  paid,  and  while,  if 
as  it  appeared  here,  plaintiffs  did 
not  authorize  the  compromise, 
they  were  not  liable  for  any  part 
of  the  sum  paid  thereon,  as  they 
had  not  excepted  or  appealed,  this 
court  could  not  take  cognizance 
of  the  error.  Id. 


FIDUCIARY  RELATION. 

The  firm  of  S.  &  S.  and  O.  &  Co., 
in  both  of  which  S.  was  a  partner, 
entered  into  a  contract  by  the 
terms  of  which  O.  &  Co.  agreed  to 
publish  in  book  form  certain 
stories  belonging  to  S.  &  S.  and 
to  pay  a  certain  specified  royalty 
on  the  sale.  S.  died  and  plaintiffs, 
who  succeeded  to  the  business  of 
S.  &  S.,  settled  with  O.,  the  sur- 
vivor of  O.  &  Co.,  for  all  royalties 
owing  by  the  latter  firm,  and 
charged  all  claims  against  it.  In 
an  action  against  O.  to  set  aside 
the  settlement  and  release  on  the 
ground  of  fraud,  held,  that  there 
was  no  fiduciary  relation  between 
the  parties:  and  so,  that  a  refusal 
of  the  trial  court  to  hold  that  the 
burden  of  proof  to  show  absence 
of  fraud  rested  upon  defendant 
was  proper.  Smith  v.  Ogilvie.    143 


FINDINGS  OF  LAW  AND 
FACT. 

Although    a    finding    of    fact    is 
called  a  conclusion  of  law  and  im- 

Sroperly  classified  as  such  in  a 
ecision  of  the  court  or  report  of 
a  referee,  it  will,  for  the  purpose 
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of  upholding  the  judgment,  be 
given  the  same  effect  as  if  it  were 
embraced  within  and  designated 
as  one  of  the  findings  of  fact. 
Rerger  v.  Varrelman.  281 


FORECLOSURE. 

1.  Where,  by  the  terms  of  a  mort- 
gage, the  mortgagee  covenants  to 
release  a  portion  of  the  mortgaged 
premises  upon  payment  of  a  speci- 
fied portion  of  the  sum  secured,  a 
tender  of  the  amount  specified  is 
not  available,  in  an  action  to  fore- 
close the  mortgage,  as  a  basis  for 
affirmative  relief,  i.  e.,  the  release 
of  the  portion  specified,  unless  the 
tender  has  been  kept  good  and  the 
money  paid  into  court.  Werner  v. 
Tueh.  217 

2.  Where,  in  an  action  to  foreclose 
a  mortgage,  the  complaint  alleges 
the  making,  execution  and  delivery 
of  a  bond  as  security  for  the  pay- 
ment of  which  the  mortgage  was 
given,  and  these  averments  are  ad- 
mitted by  the  answer  and  payment 
is  set  up  as  a  defense,  the  failure 
of  plaintiff  to  produce  the  bond, 
although  unexplained,  does  not 
entitle  defendant  to  a  dismissal  of 
the  complaint.  Anderson  v.  Culver. 

377 

8.  Neither  is  possession  of  the  bond 
by  defendant  conclusive  evidence 
oi  payment.  Id. 

4.  Where,  therefore,  in  such  an 
actiou  the  bond  was  produced  by 
defendant,  but  the  circumstances 
surrounding  the  possession  as  dis- 
closed, were  such  as  to  excite  a 
suspicion  as  to  the  bona  fides  of 
such  possession,  and  to  rebut  the 
presumption  of  payment  arising 
therefrom,  held,  that  a  finding  of 
non-payment  was  justified.        Id. 

See  Mortgage. 


FOREIGN  JUDGMENT. 

1.  The  jurisdiction  of  a  court,  of  an- 
other state  to  render  a  judgment 
for  costs  and  alimony  in  an  action 
for  divorce  may  be  inquired  into 
by  the  courts  oi  this  state.  Rigney 
v.  Rigney.  408 

Sickels— Vol.  LXXXIL 


2.  It  seems,  a  divorce  granted  by  the 
courts  of  a  state  pursuant  to  its 
statutes,  to  one  of  its  resident  citi- 
zens in  an  action  brought  by  such 
citizen  against  a  resident  citizen 
of  another  state,  is  valid,  in  so  far 
as  it  affects  the  marital  status  of 
the  plaintiff,  though  the  defendant 
neither  appeared  in  the  action  nor 
was  served  with  process  in  the 
state  wherein  it  was  brought,  but 
the  marital  status  of  the  defendant 
is  not  changed.  Id. 

3.  It  seems  also,  if  the  defendant  is  a 
resident  of  the  state  in  which  the 
action  is  brought,  his  or  her  mari- 
tal relation  may  be  changed  by  a 
judgment  of  divorce,  without  per- 
sonal service,  if  constructive  serv- 
ice of  the  process  be  duly  made. 

Id. 

4.  The  jurisdiction,  however,  which 
is  sufficient  to  sustain  a  decree 
changing  the  marital  status  of  the 
plaintiff  in  such  an  action,  will  not 
necessarily  sustain  a  judgment  for 
alimony  and  costs,  and  a  provision 
in  a  decree  for  alimony  and  costs 
against  a  non-resident  defendant, 
who  has  not  been  served  with  pro- 
cess or  appeared  in  the  action,  is 
not  binding  upon  him.  Id. 

5.  In  an  action  to  enforce  that  por- 
tion of  a  decree  of  a  New  Jersey 
court  in  a  divorce  suit  awarding 
the  plaintiff  alimony  and  costs, 
these  facts  appeared:  Defendant 
abandoned  his  wife  in  that  stato 
and  became  a  resident  of  New 
York,  plaintiff  continuing  to  re- 
side in  New  Jersey.  The  bill  filed 
by  her  alleged  adultery  on  the  part 
of  defendant;  he  appeared  and 
filed  an  answer  denying  these  alle- 
gations; the  issue  so  joined  was 
never  brought  to  trial.  Plaintiff, 
thereafter,  verified  a  supplemental 
bill  alleg  ing  acts  of  adultery  occur- 
ring after  the  commencement  of 
the  suit,  and  praying  for  the  relief 
asked  in  the  original  bill.  An 
order  for  service  by  publication 
was  made,  in  which  defendant  was 
described  as  a  resident  of  New 
York,  and  certified  copies  of  the 
supplemental  complaint  and  order 
were  served  upon  him  in  that  state; 
he  having  failed  to  appear,  his  da- 
fault  was  entered,  and  upon  a 
master's  report  finding  the  allega. 

92 
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tions  of  the  supplemental  com- 
plaint to  be  true,  the  decree  was 
granted.  It  appeared  and  the 
court  found  that  under  the  law  of 
New  Jersey  and  the  practice  of  its 
Court  of  Chancery,  jurisdiction  to 
render  a  judgment  for  alimony  and 
costs  on  a  supplemental  bill  could 
not  be  acquired  without  the  action 
subsequent  to  the  tiling  of  such  a 
bill.  Held,  that  the  portion  of  the 
decree  in  question  was  void.     II. 

6.  The  solicitors  who  filed  defend- 
ant's answer  to  the  original  bill  in 
the  New  Jersey  suit,  after  the 
entering  of  the  decree,  moved  to 
correct  the  same  in  one  particular, 
but  did  not  ask  any  mod  lii  cat  ion 
as  to  alimony  and  costs;  they 
limited  their  appearance  for  the 
purposes  of  the  motion  only.  De- 
fendant, after  the  decree  was 
granted,  married  again.  Hddy 
that  defendant  was  not  estopped 
by  the  motion  or  the  marriage 
from  questioning  the  right  of  the 
New  Jersey  court  to  render  a  judg- 
ment for  alimony  and  costs.       &. 


FOREIGN  LAWS. 

A  writing  was  presented  for  probate 
as  the  will  of  B.  At  the  time  of  her 
death  she  resided  in  New  Jersey. 
It  was  written  by  the  testatrix, 
and  commenced  with  her  name, 
but  was  not  signed  at  the  end  by 
her.  It  contained  no  attestation 
clause,  but  was  signed  by  two  wit- 
nesses. There  was  no  evidence 
tending  to  show  that,  at  the  time 
the  witnesses  signed,  the  testatrix 
directly  or  indirectly,  by  word  or 

feature,  referred  to  her  name  in  the 
rst  line  of  the  instrument  as  her 
signature.  No  act  of  hers  was 
proved  from  which  it  could  be  in- 
ferred that  the  name  written  there 
was  intended  to  be  in  execution 
of  a  completed  will;  it  was  proved, 
however,  that  she  said  to  one  of 
tne  witnesses:  "This  is  my  will, 
take  it  and  sign  it."  The  New 
Jersey  statute  provides  that  wills 
must  be  "in  writing,  and  shall  be 
signed  bv  the  testator,  which  sig- 
nature shall  be  made  by  the  tes- 
tator, or  the  making  thereof  ac- 
knowledged by  him,  and  such 
writing  declared  to  be  his  last 
will  and  testament  in  the  presence 


of  two  witnesses  at  the  same  time, 
who  shall  subscribe  their  namea 
thereto  as  witnesses  in  the  present  e 
of  the  testator."  Held,  that  con- 
ceding the  common-law  rule  pre- 
vails in  New  Jersey,  under  which, 
if  a  person  writes  his  name  in  the 
body  of  a  will  with  intent  to  exe- 
cute it  in  that  manner,  the  signa- 
ture is  as  valid  as  if  subscribed  at 
the  end,  the  burden  was  upon  the 
proponents  of  showing  that  the 
name  was  so  written  with  that  in- 
tent; that  the  evidence  was  insuffi- 
cient to  sustain  a  finding  that  such 
was  the  intent;  and  that  probate 
of  the  instrument  was  properly 
refused.    In  re  Booth.  109 


FORMER  ADJUDICATION. 

Defendant  had  been  occupying  cer- 
tain premises  belonging  to  plain- 
tiff under  a  tenancy  from  year  to 
year  commencing  on  May  first  of 
each  year,  the  rent  being  paid  semi- 
annually. In  August,  1885,  de- 
fendant hired  other  premises,  and 
removed  thereto;  it  tendered  a  key 
of  one  of  the  doors  of  plaintiff's 
premises  to  his  agent  which  he 
declined  to  take,  and  that  key  with 
the  others  were  left  in  the  doors. 
Plaintiff  was  informed  by  his  agent 
of  the  removal  within  two  or  three 
weeks  thereafter.  In  an  action 
brought  by  plaintiff  to  recover  the 
rent  railing  due  November  1, 1885, 
defendant  answered  alleging  an 
eviction  by  reason  of  certain  nuis- 
ances created  or  permitted  by 
plaintiff.  Judgment  was  rendered 
in  plaintiff's  favor,  which  was 
paid  by  defendant  as  was  also 
judgment  for  rent  due  May  1, 
1886.  In  this  action  brought  to 
recover  rent  alleged  to  be  due 
November  1,  1886,  held,  that  said 
judgments  simply  determined  the 
right  of  plaintiff  to  recover  for  the 
year  ending  at  the  date  last  men- 
tioned ;  and  that  defendant  was  not 
liable  for  rent  thereafter.  Adam* 
v.  City  of  Cohoes.  175 


FORMER  SUIT  PENDING. 

1.  Where,  in  an  action  upon  one  of 
several  promissory  notes  given  by 
the  maker  for  the  purchase-price 
of  certain  property,  it  appeared 
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that,  prior  to  the  maturity  of  any 
of  the  notes,  the  vendors  had -com- 
menced an  action  and  a  proceeding 
in  another  state,  both  in  the  nature 
of  proceedings  in  rem,  in  which 
they  alleged  that  the  sale  was  in- 
duced by  fraudulent  representa- 
tions on  the  part  of  the  vendee, 
and,  wherein  they  sought,  not  to 
rescind  or  avoid  the  contract  of 
sale,  but  to  recover  the  purchase- 
price,  claiming  to  be  relieved  from 
the  credit  given  because  of  the 
fraud,  held,  that  a  defense  to  the 
action  could  not  effectually  rest 
upon  the,  doctrine  of  election  of 
remedies,  as  there  was  no  incon- 
sistency between  the  remedies 
sought,  the  purpose  of  all  being 
simply  to  recover  the  contract  price 
for  the  goods  sold;  but  held,  that 
the  pendency  of  the  other  proceed- 
ings presumptively  operated  by 
way  of  abatement  of  the  present 
action,  as  otherwise  plaintiffs 
.  might  have  the  means  of  twice 
collecting  the  same  debt;  that 
plaintiffs,  however,  might  show 
that  such  proceedings  had  been 
discontinued,  or  that  neither  of 
them  was  effectual  to  procure  any 
fund  to  apply  upon  their  claim,  or 
to  satisfy  it  entirely.  Grossman  v. 
Universal  R.  Co.  34 

2.  Plaintiffs  offered  to  prove  facts 
showing  that  the  results  of  the 
proceedings  in  the  other  state  were 
such  that  nothing  had  been  or 
could  be  realized  by  them  there- 
from; this  evidence  was  excluded. 
Held,  error.  Id. 

8.  Plaintiffs,  who  were  foreign  man- 
ufacturers, consigned  goods  to  H. 
&  M.  of  New  York  city,  of  which 
firm  the  defendant  is  the  survivor, 
under  an  agreement  by  which  said 
firm  were  to  pay  freight  and  im- 
port duties  upon  the  goods  con- 
signed and  to  advance  to  plaintiffs 
a  percentage  of  the  invoice  price. 
The  agreement  having  been  termi- 
nated, said  firm  refused  to  deliver 
the  goods  it  then  had  on  hand,  un- 
less plaintiffs  would  pay  the  ad- 
vances thereon,  although  it  was 
indebted  to  pldntiffs  upon  an  ac- 
count stated,  for  sales  made  in  a 
sum  much  larger  than  the  amount 
of  the  charges.  In  an  action  to 
recover  the  amount  of  the  firm's 
indebtedness,  it  appeared  that  the 


market  value  of  the  goods  on  hand, 
depreciated  after  the  demand. 
Defendant  set  up  as  a  defense  the 
pendency  of  an  action  brought  by 
the  federal  government  against 
his  firm  to  recover  the  value  of  a 
part  of  the  goods  so  consigned  as 
a  penalty  for  fraudulent  under- 
valuation thereof,  in  the  invoices, 
used  in  entering  said  goods  at  the 
custom-house;  the  penalty  claimed 
was  in  excess  of  the  amount 
claimed  in  this  action.  It  appeared 
that  the  invoices  were  prepared 
and  made  up  by  plaintiffs,  their 
consignees  having  nothing  to  do 
therewith,  and  having  no  knowl- 
edge that  there  was  any  under- 
valuation. Held,  that  while  upon 
the  assumption  that  defendant 
would  be  entitled  to  reimburse- 
ment for  any  sum  he  would  be 
obliged  to  pay  in  said  action,  the 
facts  might  have  justified  the 
court  in  staying  the  trial  herein 
until  the  determination  of  that 
action,  its  pendency  was  not  avail- 
able as  a  defense.    Monnct  v.  Merz. 

151 

4.  Also  held,  that  there  was  no  lia- 
bility to  the  government  in  suits- 
for  penalties  or  forfeiture  against 
a  consignee  unless  an  actual  intent 
on  his  part  to  defraud  was  shown, 
and  if  "a  liability  should  be  estab- 
lished against  defendant  it  would 
be  for  the  wrongful  acts  of  his 
firm,  and  so,  would  furnish  no 
grounds  for  a  claim  against  plain- 
tiffs, either  of  reimbursement  or 
contribution.  Id. 


FRAUD. 

1.  The  firms  of  8.  &  S.  and  O.  &  Co., 
in  both  of  which  S.  was  a  partner, 
entered  into  a  contract  by  the  terms, 
of  which  O.  &  Co.  agreed  to  pub- 
lish in  book  form  certain  stories 
belonging  to  S.  <fc  S.  and  to  pay  a 
certain  specified  royalty  on  the 
sales.  S.  died  and  plaintiffs,  who 
succeeded  to  the  business  of  S.  <fc 
S.,  settled  with  O.,  the  survivor  of 
O.  &  Co.,  for  all  royalties  owing  bv 
the  latter  firm,  and  charged  all 
claims  against  it.  In  an  action 
against  O.  to  set  aside  the  settle- 
ment and  release  on  the  ground  of 
fraud,  held,  that  there  was  no  fidu- 
ciary relation  between  the  parties; 
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and  so,  that  a  refusal  ef  the  trial 
court  to  hold  that  the  burden  of 
proof  to  show  absence  of  fraud 
rested  upon  defendant  was  proper. 
Smith  v.  Ogilcie.  143 

2.  In  an  action  to  enforce  a  lien  for 
materials  sold,  claimed  under  the 
act  providing  for  ' '  the  collection 
of  demands  against  ships  and  ves- 
sels" (Chap.  482,  Laws  of  1862,  as 
amended  by  chap.  422,  Laws  of 
1863),  the  terms  of  sale  were  cash 
on  delivery;  the  purchasers,  with- 
out any  consultation  or  arrange- 
ment with  the  vendor,  mailed  to  it 
their  firm  notes  for  the  amount  of 
the  purchases,  payable  at  times 
beyond  the  six  months'  limit  fixed 
by  statute,  and  so  when  the  lien 
created  by  the  act  would  have  ex- 
pired, the  vendor  accepted  the 
notes,  supposing  the  purchasing 
firm  to  be  solvent.  It  was  in  fact, 
to  the  knowledge  of  its  members, 
insolvent,  and  prior  to  the  making 
of  the  notes,  other  notes  of  the 
firm  had  been  protested.  The  next 
day  said  firm  sold  and  transferred 
the  ferry-boats  and  all  the  materials 
in  their  yard  to  the  corporation  for 
whom  they  were  building  them, 
agreeing  to  go  on  an  1  finish  the 
boats,  and  deliver  them  freed  from 
any  lien.  About  a  month  there- 
after said  firm  made  a  general 
assignment  for  the  benefit  of 
creditors.  IhUl%  that  the  evidence 
justified  a  finding  that  said  firm 
mailed  said  notes  with  intention 
not  to  pay  the  same,  and  with  the 
fraudulent  design,  by  the  exten- 
sion of  time  of  payment,  to  dis- 
charge the  lien;  that  the  fraud  re- 
lieved the  vendor  from  the  exten- 
sion of  credit  the  notes  purported 
to  create;  and  so,  that  it  was  en- 
titled to  enforce  its  lien.  Ph&nii 
Iron  Co.  v.  Vessels  Ilopatcong,  etc. 

206 

8.  The  title  of  a  purchaser  to  prop- 
erty sold  to  him  on  credit  cannot 
be  impeached  by  the  vendor  on  the 
ground  of  false  representations, 
without  showing  that,  in  giving 
the  credit  and  parting  with  the 
property,  he  relied  upon  and  was 
influenced  by  the  representations. 
Hotchkin  v.  Third  Nat.  Bank.    329 

4.  While  if  a  purchaser,  who  is  in- 
solvent, conceals  that  fact   from 


the  vendor  for  the  purpose  of  de- 
frauding him  and  thus  obtains 
goods  on  credit  without  intending 
to  pay  for  them,  the  title  of  the 
property  is  not  changed  and  it 
may  be  reclaimed  by  the  vendor, 
the  mere  omission  oi  the  purchaser 
to  disclose  his  insolvency  to  the 
vendor,  in  the  absence  of  any  at- 
tempt to  defraud,  will  not  avoid 
the  sale,  although  the  fact,  if 
known  to  the  vendor,  would  have 
affected  the  purchaser's  credit ; 
the  intent  not  to  pay  must  have 
existed  when  the  property  was  pur- 
chased. "  Id. 

o.  In  an  action  to  recover  possession 
of  goods  purchased  by  one  F.  of 
plaintiff  and  on  credit,  it  was 
alleged,  that  the  sale  was  induced 
by  false  representations,  and  that 
the  goods  were  transferred  to  de- 
ft ndant  as  security  for  a  precedent 
debt.  The  following  facts  ap- 
peared: Prior  to  April  13,  1886, 
plaintiff  had  sold  goods  to  F.,  gen- 
erally for  cash;  on  that  day  he  asked 
to  purchase  on  credit,  and,  upon 
being  interrogated,  made  false  rep- 
resentations as  to  his  financial  con- 
dition, he  being  at  the  time  in- 
solvent. The  goods  asked  for 
were  sold  to  him  and  were  paid 
for;  he  stated  at  the  time  that  he 
would  want  more  goods  later. 
Thereafter  other  sales  were  made 
to  F.,  some  for  cash  and  some  on 
credit,  which  were  paid  for.  The 
goods  sought  to  be  recovered  were 
sold  to  F.  m  October  and  Novem- 
ber, without  any  further  repre- 
sentations on  his  part,  or  requests 
for  credit,  but  after  frequent  let- 
ters from  plaintiff's  agent  in 
which  F.  was  strongly  urged,  and 
great  inducements  were  held  out 
to  him  to  make  purchases  on  credit, 
after  he  had  repeatedly  declined  so 
to  do.  There  was  no  proof  or  find- 
ing that  plaintiff,  in  making  these 
sales,  was  induced  thereto  by, 
and  relied  upon,  the  representa- 
tions made  in  April.  F.,  at  the 
time  he  purchased,  was  insolvent; 
he  owed  a  large  amount,  and  had 
mortgaged  or  executed  bills  of 
sale  of  all  his  property  to  his 
creditors,  which  mortgages  were 
not  filed  until  after  his  death ; 
this  occurred  suddenly  in  March, 
1887  ;  a  small  judgment  had  been 
obtained  against  him,   but  after 
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the  purchase  in  question.  The 
gooos  so  obtained,  F.  almost  im- 
mediately mortgaged  or  trans- 
ferred by  bills  of  sale  to  defendant 
to  obtain  aid  in  his  business; 
they,  however,  remained  in  the 
possession  of  F. ,  to  be  sold  in  the 
usual  course  of  business.  At  the 
time  of  F.'s  death,  none  of  his 
creditors  were  pressing  him,  his 
indebtedness  was  decreasing  and 
his  financial  condition  improving; 
he  possessed  the  confidence  of  the 
community,  conducted  a  large 
business  and  was  in  possession  of 
a  large  amount  of  property.  He 
was  sheriff  of  the  county  "at  the 
time  and  was  in  receipt  from  that 
office  of  at  least  $3,500  annually. 
Held  (Vann,  J.,  dissenting),  the 
evidence  failed  to  establish  that 
the  sale  in  question  was  induced 
by  false  representations,  and  did 
not  justify  a  finding  that  F.,  at 
the  times  they  were  made,  fraudu- 
lently concealed  his  insolvency 
and  obtained  the  property  with 
the  preconceived  design  not  to  pay 
therefor.  Id. 

6.  While  remedies  at  law,  either 
affirmative  or  defensive,  may  be 
supported  in  behalf  of  a  judgment 
creditor  having  a  lien  upon,  or  of  a 
purchaser    on  execution  sale    of 

[  tangible  personal  property  trans- 
ferred by  the  judgment  debtor  in 
fraud  of  his  creditors,  the  same 
rule  is  not  applicable  to  the  pro- 
ceeds received  by  the  fraudulent 
vendee  on  sale  by  him  of  the  prop- 
erty; those  for  the  pursuit  of  the 
creditor  are  the  subject  of  equit- 
able jurisdiction  only.  Bratm  v. 
Merchants'  Nat.  Bunk.  508 

7.  A  complaint  that  sets  forth  suc- 
cessful deception  intentionally 
practiced  by  the  defendant  upon 
the  plaintiff,  to  his  injury,  alleges 
a  good  cause  of  action.  Kley  v. 
Healy.  555 

8.  Even  if  reliance  is  placed  upon 
promises  of  the  defendant  as  well 
as  upon  his  false  representations, 
still  a  cause  of  action  for  fraud 
may  be  maintained,  provided  the 
representations  had  a  material 
effect  in  accomplishing  the  de- 
ception ;  it  is  not  necessary  that 
they  should  be  the  sole  inducing 
cause.  Id. 


9.  One  who  attempts  to  rescind  a 
contract  on  the  ground  of  fraud  i» 
not  required  to  restore  that  which 
in  any  event  he  would  be  entitled 
to  retain,  either  by  virtue  of  the 
contract  sought  to  be  set  aside  or 
of  an  original  liability.  Id, 

See  Statute  op  Frauds, 


GENERAL  TERM. 

The  General  Term  has  jurisdiction 
to  review  the  conclusions  of  a  trial 
court,  both  upon  the  facts  and  the 
law,  and  its  determination,  where 
it  arrives  at  an  opposite  conclu- 
sion, may  not  be  reversed  here  un- 
less, upon  examination,  this  court 
determines  that  there  was  such  a 
preponderance  of  evidence  in  favor 
of  the  conclusions  of  the  trial  court 
as  would  have  constituted  error  of 
law  for  it  to  have  found  otherwke. 
Phoenix  Iron  Co.  v.  Vessels  Hopat- 
cong,  etc.  206 

GIFT. 

A  husband  may  make  a  valid  gift  of 
an  interest  in  a  contract  for  the 
purchase  of  lands  to  his  wife  and 
transfer  to  her  a  legal  title  thereto 
by  a  written  assignment  thereof. 
firuhauf  v.  Bendheim.  587 


GUARANTY. 

1.  A  creditor,  who  has  required  and 
received  a  guaranty  for  his  claim, 
is  not  responsible  for  any  decep- 
tion practiced  without  his  knowl- 
edge, by  the  principal,  upon  the 
guarantor;  nor  is  he  required  to 
make  any  disclosure  or  explana- 
tion, the  withholding  of  which 
would  not  amount  to  a  fraud. 
Powers  v.  Clarke.  417 

2.  Plaintiff  contracted  to  sell  D.  & 
Co.  ten  cases  of  paper  at  a  certain 
rate  per  pound,  upon  a  credit,  pro- 
vided that  firm  would  furnish  a 
satisfactory  guarantor.  The  paper 
was  manufactured,  but,  until  ar- 
ranged and  done  up  in  cases  and 
weighed,  the  amount  of  the  pur- 
chase could  not  be  ascertained. 
At  the  price  fixed,  it  would  ordi- 
narily amount  to  from  $600  to 
$900.    Upon  being  referred  to  de- 
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fendant  as  guarantor,  D.  &  Co. 
wrote  asking  him  to  give  a  guar- 
anty "say  for  one  thousand  dol- 
lars," adding,  "It  is  not  likely 
they  would  want  as  much  as  that. " 
Defendant  answered  that,  while 
he  had  no  doubt  of  the  reliability 
of  D.  &  Co.,  he  did  not  wish  to 
make  himself  liable  for  so  large  an 
amount,  adding,  "I  am  perfectly 
willing,  however,  to  guaranty  the 
amount  of  the  bills  thus  far  pur- 
chased, which  I  understand 
amount  to  about  six  hundred  dol- 
lars." Upon  receipt  of  the  guar- 
anty, the  goods  were  arranged  in 
Earcels,  wrapped  up  and  delivered, 
ut  not  all  at  one  time.  The  pur- 
chase'-price  amounted  to  $919.15. 
In  an  action  upon  the  guaranty, 
held,  that  the  intent  of  the  guar- 
antor was,  not  to  make  it  a  con- 
dition that  the  purchases  should 
not  exceed  $600,  but  simply  to 
limit  his  liability  to  that  sum  and 
for  goods  already  purchased;  and 
so,  that  defendant  was  properly 
held  liable  for  that  amount.      Id. 


HEIRS  AND  NEXT  OP  KIN. 

Where  land  was  sold  by  execu- 
tors under  an  invalid  power,  and  upon 
a  final  accounting,  citation  having 
been  served  upon  the  heirs,  the  pro- 
ceeds were  treated  and  disposed  of  as 
personalty,  held,  that  the  heirs  were 
7*ot  estopped  from  bringing  ejectment 
•to  recover  the  land. 

See  Sweeney  v.  Warren.  426 


HIGHWAYS. 

1.  In  the  provision  of  the  statute 
making  towns  liable  "for  all  dam- 
ages to  person  or  property  by 
reason  of  defective  highways  or 
bridges  in  such  towns,  in  cases 
which  the  commissioner  or  com- 
missioners of  highways"  were 
liable  (§  1,  chap.  700,  Laws  of 
1881),  the  words  "defective  high- 
ways" are  used  in  reference  to 
their  condition  for  public  travel, 
and  within  the  meaning  of  the 
provision  a  highway  may  be  ren- 
dered defective  no  less  by  an  ob- 
struction placed  in  it,  than  by  a 
physical  disturbance  or  injury  to 
the  bed  of  the  roadway.  Wfiitncy 
v.  Town  of  Ticonderoga.  40 


2.  It  seems  the  owner  of  land  abut- 
ting upon  a  public  street  may, 
owing  to  the  necessities  of  the 
case,  encroach  on  the  primary 
right  of  the  public  to  a  limited  ex- 
tent and  for  a  temporary  purpose. 
Flynn  v.  Taylor.  596 

8.  The  obstruction,  however,  must 
be  reasonably  necessary  for  the 
transaction  of  business,  and  must 
not  unreasonably  interfere  with 
the  rights  of  the  public.  Id. 

4.  Such  an  owner  may  not  lawfully 
supply  the  defects  in  his  premises 
by  virtually  monopolizing  the 
sidewalk  in  front  thereof.  Id. 

5.  Any  unnecessary  or  unreasonable 
use  of  a  sidewaiK  or  street  to  the 
serious  inconvenience  of  the  pub- 
lic is  a  nuisance  per  se.  Id. 

6.  It  scetrt  8  a  remedy  for  the  wrong 
against  the  public  may  be  found 
in  the  indictment  of  the  offender 
(Penal  Code,  §  885),  or  in  a  suit  by 
the  proper  officer  in  behalf  of  the 
people  to  compel  him  to  abate  the 
nuisance.  Id. 

7.  An  individual  who  sustains  a 
special  and  peculiar  loss  in  conse- 
quence of  such  a  nuisance  may. 
maintain  an  action  in  equity  for 
damages  and  an  injunction.      Id. 

8.  The  right  to  maintain  such  an 
action  does  not  depend  on  the 
amount  of  the  special  damages, 
provided  the  plaintiff  suffered 
some  material  injury  peculiar  to 
liimself.  Id. 

9.  In  a  populous  city  whatever  turns 
the  tide  of  travel  from  the  side- 
walk directly  in  front  of  a  retail 
store  to  the  opposite  side  of  the 
street  is  presumed  to  cause  special 
damage  to  the  proprietor  of  the 
store.  Id. 

10.  Whether  a  particular  use  of  a 
street  is  an  unreasonable  use  or 
not  is  a  question  of  fact  depending 
on  all  the  circumstances  of  the 
case.  Id. 

11.  While  the  general  welfare  may 
be  promoted  by  a  business  carriecl 
on  by  a  manufacturer  whose  fac- 
tory is  located  on  a  public  street 
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in  a  city,  and  it  should  not  be  in- 
terfered with  for  light  or  trivial 
•causes,  still  the  right  of  the  public 
to  the  use  of  the  sidewalk  in  front 
of  his  premises  is  paramount,  and 
he  must  so  arrange  his  business  as 
not  unreasonably  to  interfere  witli 
such  use.  Id. 


HUSBAND  AND  WIFE. 

1.  In  an  action  to  foreclose  a  mort- 
gage executed  by  defendant  C,  a 
married  woman,  which  by  its 
terms  was  to  secure  the  payment 
of  a  sum  stated  according  to  the 
accompanying  bond,  it  appeared 
•that  C.  executed  the  mortgage  to 
raise  funds  to  enable  her  to  proceed 
in  the  erection  of  houses  upon  the 
mortgaged  premises.  J.  the  mort- 
gagor's husband  had  charge  of  the 
work  and  had  purchased  materials 
therefor  of  the  Arm  of  II.  &  D.  on 
his  wife's  behalf.  The  mortgage 
after  its  execution,  was  given  to  J. 
to  deliver  to  the  mortgagee.  The 
referee  found  that  at  the  time  the 
mortgage  was  drawn  it  was  agreed 
between  J.  and  said  firm  in  the 
presence    of   plaintiff,   the  mort- 

fagee,  that  there  was  due  the  Ann 
5,000  and  that  relying  upon  such 
agreement  plaintiff  purchased  the 
claim,  paying  the  amount  so  fixed, 
and  took  an  assignment  thereof, 
J.  agreeing  as  agent  for  his  wife 
that  said  sum  should  be  a  part  of 
the  sum  secured  by  and  included 
in  the  mortgage.  The  referee  also 
found  there  was  due  H.  &  D.  at  the 
time  of  said  arrangement  only 
$3,920.76.  Held,  that  it  was  not 
within  the  scope  of  J.'s  authority 
as  his  wife's  agent  to  adjust  the 
amount  due  II.  &  D.  for  the  pur- 
poses of  an  assignment  of  their 
claim  to  plaintiff  and  so  his  wife 
was  not  estopped  from  questioning 
the  actual  amount  due,  and  the 
adjustment  was  subject  to  review 
and  correction;  that  plaintiff  hav- 
ing advanced  the  money,  not  to 
pay  the  debt,  but  to  obtain  an  as- 
signment of  it,  stood  in  the  same 
relation  to  her  as  did  his  assignors 
before  the  assignment.  Parker  v. 
Collins.  185 

2.  In  an  action  by  a  wife  against  the 
executors  of  her  husband  to  re- 
cover certain  sums  alleged  to  have 


been  received  and  not  paid  over 
by  him  in  the  management  of  her 
separate  estate,  the  referee  found 
that  certain  disbursements  charged 
by  said  husband  in  the  account 
kept  by  him  were  on  his  own  ac- 
count, in  payment  of  his  debts  and 
for  moneys  given  his  wife  to  pay 
for  her  clothing  aad  other  neces- 
saries suitable  to  her  position  in 
society.  Some  of  these  were  en- 
tered in  the  account  more  than  six 
years  before  her  husband's  death; 
there  were  entries  of  receipts  of 
rents  by  him  within  the  six  years 
which  exceeded  the  amount  of  the 
recovery.  The  referee  refused  to 
find  as  requested  that  the  chiim  on 
such  of  the  items  as  were  entered 
more  than  six  years  prior  to  the 
husband's  death  was  barred  by  the 
Statute  of  Limitations.  Held,  no 
error;  that  in  view  of  the  rule  that 
payments  made  upon  an  account 
will,  if  nothing  appears  to  the  con- 
trary, be  deemed  applied  upon  the 
earlier  items  and  the  amount  re- 
maining unpaid  may  be  found  in 
or  represented  by  the  later  ones, 
the  moneys  represented  by  entries 
improperly  made  might  be  treated 
on  behalf  of  the  wife  as  remaining 
in  the  husband's  hands.  Nostrand 
v.  Ditmis.  855 

8.  It  appeared  that  from  time  to  time 
prior  to  six  years  before  the  hus- 
band's death,  balances  were  struck 
and  brought  down  in  the  account. 
The  evidence  did  not  conclusively 
establish  that  this  was  done  with 
the  consent  or  acquiescence  of  the 
wife;  but  this  question  was  one  of 
fact  for  the  referee;  he  was  re- 
quested, but  refused,  to  find  that 
in  each  instance  such  balances  had 
the  effect  of  an  account  stated. 
Held,  no  error.  Id. 

4.  The  wife  testified  that  certain  of 
the  moneys  charged  to  her  in  the 
account  were  used  by  her  to  pay 
for  clothing  and  other  necessaries. 
Held,  that  this  did  not  warrant  the 
conclusion  that  these  entries  were 
improperly  made  in  the  account, 
or  justify  the  allowance  of  the 
amount  thereof.  Id, 

5.  The  use  by  a  wife  of  her  own 
money  for  the  purchase  of  neces- 
saries for  herself  does  not  create  a 
liability  against  her  husband  for 
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the  amount  so  expended,  in  the 
absence  of  circumstances,  out  of 
which  might  arise  a  promise  to  re- 
pay it.  Id. 

6.  A  husband  may  make  a  valid  gift 
of  an  interest  in  a  contract  for  the 
purchase  of  land  to  his  wife  and 
transfer  to  her  a  legal  title  thereto 
by  a  written  assignment  thereof. 
Fruhauf  v.  liendluim.  587 

See  Married  Women. 


INJUNCTION. 

1.  It  seems  that  an  action  in  equity 
will  lie  to  restrain  the  defendant 
from  erecting  a  portion  of  a  build- 
ing on  lands  to  which  the  plain- 
tiff asserts  and  proves  title,  to 
compel  the  removal  of  so  much  oi 
the  foundation  walls  as  had  been 
constructed  at  the  time  of  the  com- 
mencement of  the  action,  to  cause 
the  land  to  be  restored  to  its 
former  condition  and  to  recover 
damages  occasioned  by  the  defend- 
ant's action,  although  the  plaintiff 
has  not  previously  established  in  an 
action  at  law  his  right  to  the  locus 
in  quo.     Baron  v.  Korn.  224 

2.  In  an  action  to  perpetually  restrain 
the  defendant,  a  municipal  corpo- 
ration, from  casting  the  sewage 
from  a  certain  sewer  upon  plain- 
tiffs' premises,  and  for  damages, 
it  appeared  that  the  statute  under 
which  said  sewer  was  constructed 
(Chap.  673,  Laws  of  1871,  as 
amended  by  chap.  271,  Laws  of 
1874),  provides  only  for  laying 
sewers  along  defendant's  streets. 
About  oue-quarter  of  the  sewer  in 
question,  as  described  in  the  peti- 
tion therefor  and  as  constructed, 
was  through  private  grounds;  this 
was  with  the  consent  of  the  own- 
ers. Held,  that  conceding  defend- 
ant's board  of  trustees  exceeded 
its  authority  in  constructing  the 
sewer  through  private  grounds, 
yet  as  the  general  purpose  was  to 
execute  the  power  vested  in  the 
corporation,  it  was  chargeable 
with  the  injury  to  others  result- 
ing from  the  failure  of  its  officers 
to  properly  perform  the  duty  they 
assumed  to  discharge,  and  so  was 
chargeable  because  of  the  improper 
location  of  the  outlet,  so  as  to  cause 


such  sewage  to  be  discharged  on 
plaintiff's  premises,  at  least  for  the 
damages  resulting  from  the  sew- 
age entering  the  portion  of  the 
sewer  constructed  in  the  streets. 
Stoddard  v.  Village  of  Saratoga 
Springs.  261 

3.  Plaintiff  was  the  owner  of  a  farm 
bounded  by  the  Hudson  river,  and 
the  state  had  made  to  him  a  grant 
of  lands  under  water,  extending 
along  the  whole  front  of  his  farm. 
A  railroad  corporation,  to  whose 
title  the  defendant  is  the  successor, 
constructed  its  road  along  the  river, 
partly  upon  plaintiff's  upland, 
partly  upon  the  land  so  granted 
by  the  state,  and  partly  upon  land 
under  water  in  front  of  plaintiff's 
property.  The  lands  of  plaintiff 
so  occupied  by  said  road  were  con- 
demned in  proceedings  by  the  rail- 
road company  to  acquire  title 
thereto,  and  the  sum  awarded 
therein  was  paid  by  it.  The  com- 
missioners of  the  land  office,  pur- 
suant to  authority  given  by  the 
General  Railroad  Act,  executed  to 
the  company  a  grant  of  the  land 
under  water  upon  which  the  road 
was  const  ructed .  Prior  to  the  con  - 
struction  of  the  road  there  were 
two  small  docks  upon  plaintiff's 
land  at  which  vessels  landed  for 
freight  and  passengers,  access  to 
which  was  had  by  a  private  way 
across  plaiu tiff's  land  from  a  high- 
way. These  docks  were  within 
the  strip  of  land  acquired  by  the 
company.  There  was  also  a  dock 
on  a  small  bay  near  the  mouth  of 
a  creek,  where  sand  was  shipped 
upon  scows  and  sail  vessels.  The 
railroad  crossed  this  bay  outside 
of  the  land  under  water  granted  to 
plaintiff.  Opposite  the  mouth  of 
the  creek  the  road  crossed  on  a 
bridge,  the  bottom  of  which  was 
four  feet  above  high  wrater.  Htld, 
that  an  action  was  not  maintain- 
able  to  compel  defendant  to  re- 
store said  way  leading  to  the  docks 
or  to  construct  a  draw-bridge  so 
as  to  give  vessels  access  to  the  dock 
in  the  bay;  that  under  the  condem- 
nation proceedings  the  railroad 
company  acquired  whatever  title 
plaintiff  had  either  in  the  upland 
or  the  land  under  water;  that  by 
the  grant  from  the  commissioners 
of  the  land  office  said  company  ac- 
quired both  such  reserved  rights 
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as  the  state  had  in  the  land  thereto- 
fore granted  to  plaintiff  and  the 
title  of  the  state  to  the  land  occu- 
pied by  the  road  in  front  of  plain- 
tiffs premises,  not  included  m  his 
grant;  and  so,  that  defendant  owed 
no  duty  to  plain  tin*  save  such  as 
was  owed  to  everv  riparian  owner 
whose  access  to  the  channel  of  the 
river  is  cut  off  by  its  road;  and 
that  as  such  owner  he  was  not 
entitled  to  the  relief  sought.  Kerr 
v.  West  Shore  B.  Co.  269 

4.  A  court  of  equity  should  not  re- 
strain a  party  from  doing  an  act, 
unless  it  has  power  to  protect  him 
from  being  compelled  by  another 
court  of  competent  jurisdiction  to 
do  the  act  thus  prohibited.  Mahr 
v.  JV.  U.  F.  Ins.  Co.  452 

5.  When  a  municipal  corporation  dis- 
charges or  threatens  to  discharge 
sewage  from  the  outlet  of  a  per- 
manent sewer  directly  upon  private 
lands  without  having  acquired  the 
right  so  to  do,  the  owner  is  entitled 
to  the  judgment  of  a  court  of 
equity  restraining  the  injury  com- 
mitted or  threatened;  he  is  not  con- 
fined to  a  recovery  of  his  damages 
in  actions  of  trespass.  JV.  Y.  C. 
&H.  B.  B.  B.  Co.  v.  CityofBoches- 
ter.  591 

INSURANCE  (FIRE). 

1.  It  seems  that,  under  the  provision 
of  the  act  of  1880,  in  relation  to  in- 
surance companies  (g  3,  chap.  110, 
Laws  of  1880),  which  provides  that 
"any  *  *  *  corporation  trans- 
acting the  business  of  fire  *  *  * 
insurance  in  this  state  shall  cancel 
any  policy  of  insurance  hereafter 
issued  or  renewed  at  any  time  by 
request  of  the  party  insured,"  no 
discretion  or  option  is  left  to  the 
company,  the  sole  requirement  to 
set  the  command  in  motion  being 
a  request  by  the  insured,  and  this 
terminates  the  insurance;  no  formal 
cancellation  or  physical  deface- 
ment of  the  policy  is  required. 
Crown  Point  Iron  Co.  v.  JEtna  Ins. 
Co.  608 

2.  In  order,  however,  to  terminate 
the  contract  of  insurance  the  re- 
quest must  be  made  by  the  insured 
or  his  authorized  agent  to  the  in- 
surer or  to  one  having  adequate 
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authority  to  act  in  the  matter  in 
itsbehaff.  Id. 

3.  Where  the  request  is  sent  by  mail, 
until  it  reaches  the  insurer  or  agent 
the  cancellation  is  incomplete  and 
the  policy  remains  in  force.        Id. 

4.  In  an  action  upon  the  policy  the 
burden  is  upon  the  defendant  of 
proving  that  the  request  was  re- 
ceived before  the  fire.  Id. 

5.  So  far  as  the  delivery  df  such  are- 
quest  is  concerned  the  law  does  not 
recognize  the  agency  of  the  mail  as 
of  any  higher  or  more  binding 
character  than  that  of  an  express 
company  or  a  private  individual, 
although  it  seems  it  may  be  pre- 
sumed that  a  letter  duly  mailed 
was  received  by  the  person  to 
whom  it  was  properly  addressed. 

Id. 

6.  In  actions  upon  certain  policies  of 
fire  insurance  the  defendants 
pleaded  as  a  defense  that  the 
policies  were  canceled  prior  to  the 
fire.  Each  of  the  policies  con- 
tained a  provision  that  the  "  insur- 
ance may  be  terminated  at  any  time 
at  the  request  of  the  assured."  It 
appeared  that  one  of  the  policies 
was  issued  by  P.,  the  insurer  being 
a  company  of  which  he  was  the 
agent;  the  others  were  issued  at  his 
request,  as  plaintiff's  agent,  by  L., 
as  agent  for  other  companies.  Both 
P.  and  L.  were  authorized  to  issue 
policies  for  the  companies  they 
represented,  and  to  accept  policies 
for  cancellation  and  terminate  in- 
surance, at  the  request  of  the  in- 
sured. On  July  twenty-eighth 
plaintiff's  general  manager  mailed 
to  P.  the  policies  in  question,  with 
a  letter  stating  they  were  sent  for 
cancellation,  and  a  request  that 
they  be  attended  to  "at  once."  P. 
received  the  letter,  with  policies  in- 
closed, July  twenty-ninth,  at  1:30 
p.  m.,  and  at  4  p.  m.  mailed  to  L. 
the  ones  issued  by  him  with  a  letter 
stating  that  they  were  inclosed  for 
cancellation.  L.  testified  and  the 
referee  found  that  during  the  even- 
ing of  the  twenty-ninth  or  the 
morning  of  the  thirtieth,  L.  took 
the  package  so  sent  from  his 
drawer  in  the  post-office  and  find- 
ing that  it  contained  policies  which 
he  supposed  were  sent  to  him  for 
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cancellation,  he  replaced  it,  locked 
the  drawer  and  went  home.  The 
next  morning  he  took  the  letter 
from  the  post-office.  On  the 
twenty -ninth,  about  10:30  p.  m., 
the  property  insured  was  destroyed 
by  fire.  Heldi  that  as  to  the  policy 
issued  by  P.,  it  appeared  that  it 
was  canceled  orior  to  the  fire;  but, 
as  to  the  policies  issued  by  L.,  de- 
fendants failed  to  show  a  cancella- 
tion ;  that  as  to  them  P.  was  the 
agent  of  the  plaintiff,  not  of  the 
insurers,  and  the  cancellation  was 
incomplete  until  the  request  was 
received  by  L.,  and  if  the  loss  oc- 
curred before  that  time,  a  cause  of 
action  accrued  which  was  not  ex- 
tinguished by  a  receipt  of  the 
policies  and  request  thereafter; 
that  to  sustain  this  defense  de- 
fendants were  bound  to  establish 
that  P.'s  letter  was  received  by  L. 
before  the  fire,  and  having  failed  to 
do  this,  plaintiff  was  entitled  to  re- 
cover. Id. 

INTEREST. 

As  to  the  time  from  which  a 

legacy  draws  interest. 
See  Lyon  v.  /.  S.  Ami.  402 


JUDGMENTS. 

1.  Upon  the  trial  of  an  action  before 
a  referee  defendant's  counsel  ex- 
amined and  cross-examined  all  of 
plaintiff's  witnesses  and  by  such 
examination  proved  facts  tending 
to  establish  the  defense.  At  the 
close  of  plaintiff's  evidence  said 
counsel  moved  for  a  nonsuit  which 
was  granted.  Plaintiff  submitted 
to  the  referee  and  requested  him 
to  make  certain  findings  of  fact 
and  conclusions  of  law.  Some  of 
the  proposed  findings  of  fact  were 
found  in  full,  others  as  modified 
and  the  residue  with  the  conclur 
sions  of  law  were  refused,  to  which 
refusals  plaintiff's  counsel  ex- 
cepted. The  referee  also  made 
findings  as  requested  by  defendant 
and  upon  the  findings  judgment 
was  entered  for  defendant  upon 
the  merits.  Held,  that  the  judg- 
ment was  to  be  considered  on  ap- 
peal as  one  upon  the  merits,  not 
as  a  nonsuit;  that  plaintiff  by! 
proposing  and  requesting  findings  | 
consented  to  and  treated  the  case  I 


as  one  where  the  whole  evidence 
was  to  be  passed  upon.  Columbia 
Bank  v.  0.  T.  Church.  961 

2.  It  seems  that  plaintiffs  relief, 
if  any,  from  the  judgment  was  by 
motion  to  correct  the  record.    Id. 

3.  The  judgment  which,  although 
finally  determining  certain  matters 
in  controversy  orders  an  account- 
ing before  a  referee,  is  an  interlocu- 
tory, not  a  final  judgment,  and  is 
not  appealable  to  this  court;  the 
objection  that  it  is  not  appealable 
may  be  raised  and  decided  on  the 
main  appeal  or  by  motion  to  dis- 
miss.    McKeovm  v.  Officer.        687 

See  Foreign  Judgment. 


JURISDICTION. 

1.  Where,  in  an  action  by  one  own- 
ing a  license  granting  a  right  to 
manufacture  and  sell  a  patented 
article,  against  an  assignee  of  the 
letters  patent  wiio  took  his  assign- 
ment after  the  granting  of  the 
license,  to  restrain  him  from  manu- 
facturing and  selling  in  violation 
of  the  rights  granted  by  the  license, 
no  Question  was  raised  as  to  the 
validity  of  the  letters  patent  or  of 
the  license,  and  the  only  question 
in  reference  thereto  was  the  con- 
struction of  the  latter,  held,  that 
the  case  involved  no  question  aris- 
ing under  any  act  of  congress  in 
relation  to  patents,  and  so  that  the 
state  court  had  jurisdiction.  Mayer 
v.  Hardy.  i25 

2.  Where,  in  an  action  against  a 
factor,  defendant  set  up  as  a  de- 
fense the  pendency  of  a  suit  by  the 
federal  government  to  recover  pen- 
alties for  under-valuation  of  the 
goods  consigned,  held,  that  whUe 
m  such  a  case  this  court  may  not 
look  into  the  merits  of  the  contro- 
versy in  the  action  by  the  govern- 
ment, it  may  examine  the  legal 
principles  applicable,  and  deter- 
mine whether  a  recovery  on  those 
principles  would  support  a  claim 
against  plaintiff  for  reimbursement 
in  this  action.      Monnet  v.  Men. 

151 

3.  In  proceedings  for  the  sale  of  a 
decedent's  real  estate  for  the  pay- 
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ment  of  his  debts,  it  appeared  that 
the  debt  upon  which  it  was 
founded  was  the  subject-matter  of 
an  action  between  the  creditor  and 
the  executor.  No  evidence  was 
given  that  the  cause  of  action  al- 
leged was  contested,  save  proof  of 
the  bringing  of  the  action,  and 
that  it  had  been  pending  six 
months  at  the  time  of  tiling  the 
petition.  Held,  the  reasonable  pre- 
sumption was  that  the  claim  was 
disputed,  and  so  the  proof  was 
sufficient  to  give  the  surrogate 
jurisdiction.    In  re  Bingham.    296 

4.  H.,  who  held  mortgages  executed 
by  one  of  the  heirs  and  devisees 
upon  lands  specifically  devised  to 
him  and  upon  his  interest  in  lands 
forming  part  of  the  residuary 
estate,  was  not  named  in  the  peti- 
tion or  citation.  Afterwards,  u  pon 
affidavit  of  the  petitioner  that 
certain  persons,  not  including  H., 
had  or  claimed  an  interest,  cita- 
tions were  issued  to  them  and  also 
to  II.  The  latter  appeared  and 
filed  an  answer,  setting  forth  ob- 
jections to  the  jurisdiction  of 
the  surrogate  and  matters  upon 
the  merits.  After  the  close  of  the 
proof  H.  submitted  propositions 
to  the  surrogate  with  requests  to 
find  and  excepted  to  the  findings 
made.  Held,  that  by  his  appear- 
ance and  taking  part  in  the  pro- 
ceedings H.  became  a  party,  and 
the  surrogate  acquired  jurisdiction 
to  make  a  decree  as  against  him. 

Id. 

5.  While  it  teems  appearance  or  con- 
sent cannot  confer  upon  the  tri- 
bunal jurisdiction  of  a  subject- 
matter  not  within  its  jurisdiction, 
the  rule  is  otherwise  as  to  juris- 
diction of  the  person.  Id. 

6.  Where  an  order  for  the  publication 
of  a  summons  was  granted,  under 
the  Code  of  Procedure  (§  435, 
subd.  3),  upon  affidavit  stating 
"  that  defendant  is  a  non-resident 
of  this  state  nor  can  be  found 
therein,"  held,  that  the  affidavit 
was  insufficient  to  give  jurisdic- 
tion, and  that  a  judgment  entered 
against  the  defendant  by  default 
and  a  title  under  a  sheriff's  deed 
upon  a  sale  of  his  property  under 
said  judgment,  were  void;  that 
the  affidavit  should  have  shown  to 


the  satisfaction  of  the  judge  the 
exercise  of  and  the  failure  to  find 
defendant  in  the  state,  "  after  due 
diligence."  (See  also  Code  Civ. 
Pro.  §  439.)  McCracken  v.  Flana- 
gan. 493 

JURY. 

— r  Where  a  party  in  an  action  to 
compel  an  accounting  by  a  trustee  not 
entitled  to  trial  by  jury. 

See  Pendergast  v.  Greenfield.        23 


LANDLORD  AND  TENANT. 

1.  By  the  terms  of  a  lease  of  a  farm 
for  dairy  purposes,  the  tenant 
agreed  to  take  charge  of  the  stock, 
in  which  he  and  his  landlord  had 
a  joint  interest,  to  raise  enough  on 
the  place  to  feed  it,  and  if  enough 
was  not  raised  to  buy  what  was 
necessary.  In  an  action  of  re- 
plevin by  the  landlord  to  recover 
farm  products  levied  on  by  de- 
fendant by  virtue  of  attachments 
against  the  tenant,  it  appeared 
that  sufficient  was  not  raised  on 
the  farm  to  feed  the  stock.  Held, 
that  the  title  to  the  farm  products 
was  in  the  tenant,  not  in  the  land- 
lord; and  so,  that  plaintiff  was  not 
entitled  to  recover.  Coltille  v. 
Mile*.  159 

2.  It  seems,  that  where,  in  conse- 
quence of  the  holding  over  by  a 
tenant  after  the  expiration  of  a 
term  of  years,  his  tenancy  has  be- 
come one  from  year  to  year,  he  has 
the  right  to  quit  the  premises,  and 
terminate  the  tenancy  at  the  end  of 
any  year  without  giving  his  land- 
lord previous  notice  of  his  inten- 
tion so  to  do.  Adams  v.  City  of 
Cohoes.  175 

3.  Defendant  had  been  occupying 
certain  premises  belonging  to 
plaintiff  under  a  tenancy  from  year 
to  year  commencing  on  May  first 
of  each  year,  the  rent  being  paid 
semi-annually.  In  August,  1885, 
defendant  hired  other  premises, 
and  removed  thereto;  it  tendered  a 
key  of  one  of  the  doors  of  plain- 
tiff's premises  to  his  agent,  which 
he  declined  to  take,  and  that  key 
with  the  others  were  left  in  the 
doors.  Plaintiff  was  informed  by 
his  agent  of  the  removal  within 
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two  or  three  weeks  thereafter.  In 
an  action  brought  by  plaintiff  to 
recover  the  rent  falling  due 
November  1,  J  885,  defendant 
answered  alleging  an  eviction  by 
reason  of  certain  nuisances  created 
or  permitted  by  plaintiff.  Judg- 
ment was  rendered  in  plaintiff's 
favor,  which  was  paid  by  defend- 
ant, as  was  also  judgment  for  rent 
due  May  1,  1886.  In  this  action, 
brought  to  recover  rent  alleged  to 
be  due  November  1,  1886,  held, 
that  assuming  plaintiff  was  en- 
titled to  notice  of  an  intention  to 
terminate  the  tenancy  at  the  end 
of  the  current  year,  i.  e.,  May  1, 
1886,  sufficient  notice  was  given. 

Id. 

4.  Also  held,  that  said  judgment 
simply  determined  the  right  of 
plaintiff  to  recover  for  the  year 
ending  at  the  date  last  mentioned; 
and  that  defendant  was  not  liable 
for  rent  thereafter.  Id. 


5.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
who,  as  tenant,  occupied  rooms  in 
defendant's  tenement  house,  from 
a  fall  caused  by  the  defective  con- 
dition of  a  carpet  on  a  stairway 
provided  by  defendant  for  the 
common  use  of  his  tenants,  it  ap- 
peared that  there  had  been  holes 
in  said  carpet  for  several  months, 
to  which  defendant's  attention  had 
been  called,  and  that  it  was  in  such 
condition  as  to  justify  apprehen- 
sion of  tripping  in  using  the  stair- 
way; that  at  the  time  in  question, 
which  was  in  the  evening,  plain- 
tiff's foot,  where  she  was  descend- 
ing the  stairway,  was  caught  in 
one  of  these  holes  and  her  fall 
caused  thereby  ;  that  the  hall  in 
which  the  stairway  was,  was  well 
lighted.  A  motion  for  a  nonsuit 
was  denied.  Held,  no  error;  that 
it  could  not  properly  be  held,  as 
matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence; 
that  it  was  defendant's  diity  to 
keep  the  stairway  in  repair  and 
suitable  condition  for  the  safe  pass- 
age of  his  tenants  over  it,  and  he 
was  liable  for  injuries  suffered  by 
them  without  their  fault  while 
properly  using  the  stairway,  re- 
sulting from  a  failure  to  perform 
this  duty.     Peil  v.  lleinliart.     381 


6.  Plaintiff  proved,  under  objection 
and  exception,  the  condition  of 
the  stair  carpet  the  morning  after 
the  accident  occurred.  Held,  no 
error.  Id. 

7.  The  distinction  pointed  out  be- 
tween the  question  here  and  the 
one  which  would  have  been  pre- 
sented, had  the  staircase  been  part 
of  the  premises  demised  to  plain- 
tiff. Id. 

LEASE. 

See  LANDiiORD  and  Tenant. 


LEGACIES. 

As  to  the  time  from  which  a 

legacy  draws  interest. 
See  Lyon  v.  I.  S.  Association.    402 


LICENSE. 

1.  Where,  in  an  action  by  one  own- 
ing a  license  granting  a  right  to 
manufacture  and  sell  a  patented 
article,  against  an  assignee  of  the 
letters  patent  who  took  his  assign- 
ment after  the  granting  of  the 
license,  to  restrain  him  from  manu- 
facturing and  selling  in  violation 
of  the  rights  granted  by  the  license, 
no  question  was  raised  as  to  the 
validity  of  the  letters  patent  or  of 
the  license,  and  the  only  question 
in  reference  thereto  was  the  con- 
struction of  the  latter,  held,  that 
the  case  involved  no  question 
arising  under  any  act  of  congress 
in  relation  to  patents,  and  so  that 
the  state  court  had  jurisdiction. 
Mayer  v.  Hardy.  125 

2.  By  the  terms  of  the  license  the 
patentee  covenanted  to  license  but 
one  other  person,  firm  or  corpora- 
tion. About  the  time  it  was 
granted  said  patentee  granted  to  a 
company  another  license.  Held, 
that  by  the  terms  of  the  license 
the  patentee  was  not  denied  the 
right  of  manufacturing  and  selling 
the  patented  article,  nor  was  she 
required  to  retain  title;  and  that 
the  assignment  carried  with  it  all 
the  rights  of  the  patentee.        Id. 

3.  Also  held,  that  conceding  what- 
ever rights  to  the  use  of  the  patent 
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remaining  in  the  patentee  after  the 
granting  of  the  license  were  per- 
sonal, and  that  the  assignment 
operated,  within  the  meaning  of 
the  covenant  in  plaintiff's  license, 
as  a  license  to  the  assignee,  and  so 
was  a  breach  of  the  covenant,  yet 
this  did  not  make  the  defendant, 
in  manufacturing  and  selling  the 
patented  article,  a  trespasser  or 
wrongdoer,  because  as  against  him 
the  rights  of  the  plaintiffs  rest 
upon  tho  grant  to  them  and  upon 
an  alleged  violation  of  those  rights 
by  defendant,  and  not  upon  the 
covenant,  for  a'  breach  of  which 
the  patentee  alone  was  liable.   Id. 


LIEN. 

1.  While  the  commencement  of  an 
action  in  the  nature  of  a  creditor's 
bill  creates  a  lien  upon  the  choses 
in  action  and  equitable  assets  of 
the  judgment  debtor,  it  does  not 
create  alien  upon  his  tangible  per- 
sonal property  subject  to  levy 
under  execution, unless  the  creditor 
procures  the  appointment  of  a  re- 
ceiver.    Kitchen  v.  Ixncrey.        53 

2.  A  creditor  can  only  avail  himself 
of  the  omission  to  file  a  chattel 
mortgage  when  he  has  a  judgment 
and  proceeds  under  it  to  obtain  a 
lien  upon  the  mortgaged  property, 
either  by  the  levy  of  an  execution 
or  the  commencement  of  an  action 
in  which  he  obtains  the  appoint- 
ment of  a  receiver.  Id. 

$.  Under  the  provision  of  the  act  of 
1862  (Chap.  482,  Laws  of  1862,  as 
amended  by  chap.  422,  Laws  of 
1863),  providing  "for  the  collection 
of  demands  against  ships  and  ves- 
sels," which  declares  that  "  when- 
ever a  debt  *  *  *  shall  be  con- 
tracted by  the  master,  owner,  char- 
terer, builder  or  consignee  of  any 
ship  or  vessel  *  *  *  within 
this  state  *  *  *  on  account  of 
work  done,  or  materials  or  other 
articles  furnished  in  this  state 
towards  the  building  *  *  *  such 
ship  or  vessel,  *  *  *  such  debt 
shall  be  a  lien  upon  such  vessel," 
unfinished  vessels  are  subject  to  a 
lien  for  work  done  and  materials 
furnished  towards  building  them. 
Photnix  Iron  Co.  v.  Vessels  HopaU 
<cang,  etc.  206 


4.  Ferry-boats  are  within  the  term 
"  vessels  "  as  used  in  said  act.  Id. 

5.  When  materials  are  furnished  for 
and  used  in  the  construction  of  two 
vessels  being  built  for  the  same 
party  at  the  same  time  and  place, 
a  lien  is  given  by  the  said  act  upon 
both,  and  it  may  be  enforced  in 
the  same  proceeding.  Id. 

6.  Where  a  foreign  corporation,  upon 
orders  of  a  firm  of  ship  builders  in 
this  state,  delivered  to  the  latter, 
at  their  place  of  business  in  this 
state,  certain  materials  to  be  used 
in  the  construction  of  two  ferry- 
boats, and  which  were  so  used, 
held,  that  the  debt  was  contracted 
when  the  goods  were  delivered  to 
the  purchasers,  and  so  was  con- 
tracted within  this  state  within  the 
meaning  of  the  act.  Id, 

7.  The  terms  of  sale  were  cash  on 
delivery;  the  purchasers,  without 
any  consultation  or  arrangement 
with  the  vendor,  mailed  to  it  their 
firm  notes  for  the  amount  of  the 
purchases,  payable  at  times  beyond 
the  six  months'  limit  fixed  by  stat- 
ute, and  so  when  the  lien  created 
by  the  act  would  have  expired,  the 
vendor  accepted  the  notes,  sup- 
posing the  purchasing  firm  to  be 
solvent.  It  was  in  fact,  to  the 
knowledge  of  its  members,  insolv- 
ent, and  prior  to  the  making  of  the 
notes,  other  notes  of  the  firm  had 
been  protested .  The  next  day  said 
firm  sold  and  transferred  the  ferry- 
boats and  all  the  materials  in  their 
yard  to  the  corporation  for  whom 
they  were  building  them,  agreeing 
to  go  on  and  finish  the  boats,  and 
deliver  them  freed  from  any  lien. 
About  a  month  thereafter  said  firm 
made  a  general  assignment  for 
the  benefit  of  creditors.  Held, 
that  the  evidence  justified  a  find- 
ing that  said  firm  mailed  said  notes 
with  intention  not  to  pay  the  same, 
and  with  the  fraudulent  design,  by 
the  extension  of  time  of  payment, 
to  discharge  the  lien;  that  the 
fraud  relieved  the  vendor  from  the 
extension  of  credit  the  notes  pur- 
ported to  create;  and  so,  that  it 
was  entitled  to  enforce  its  lien.  Id. 

8.  Under  the  provisions  of  the  Re- 
vised Statutes  (1  R.  8.  346,  §  20), 
providing  for  the  filing  of  a  col- 
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lector's  bond  ard  the  entry  thereof 
by  the  county  clerk  4 '  in  the  same 
manner  in  which  the  judgments 
are  entered  of  record,"  and  declar- 
ing that  every  such  bond  *  *  shall  be 
a  hen  on  all  the  real  estate  held 
jointly  or  severally  by  the  collector 
or  his  sureties,"  the  lien  so  created 
is  a  general  one,  having  no  greater 
force  than  the  lien  of  a  judgment, 
and  a  prior  unrecorded  mortgage 
is  entitled  to  priority  over  the 
bond.     Crisfield  v.  Murdoch:      315 

9.  It  was  not  within  the  contempla- 
tion of  the  statute  before  the  pass- 
age of  the  act  of  1887  (Chap.  372, 
Laws  of  1887),  requiring  such 
bonds  to  be  recorded,  that  they 
should  be  within  the  protection  of 
the  Recording  Act,  and  the  fact 
that  the  supervisor,  who  filed  a 
bond  prior  to  that  time,  at  the 
time  of  filing  requested  it  to  be 
recorded  in  the  book  in  which 
mortgages,  or  securities  in  the  na- 
ture of  mortgages,  were  required 
to  be  recorded,  does  not  affect  its 
status  as  a  lien.  Id. 

10.  In  an  action  in  equity  to  enforce 
the  liens  of  such  a  bond  upon  the 
real  estate  of  F.,  one  of  the  sure- 
ties, it  appeared  that  he  was  the 
president,  cashier  and  general 
manager  of  a  bank  in  which  the 
collector  deposited  the  avails  of 
taxes  collected;  the  latter  had  on 
deposit  sufficient  to  pay,  and  de- 
livered his  check  against  his  ac- 
count for  the  amount  due  the 
county  treasurer,  to  F. ,  who  agreed 
to  transmit  the  amount  to  said 
treasurer;  this  he  failed  to  do. 
The  bank  continued  business  forty- 
four  days  after  the  delivery  of  the 
check,  when  it  closed  its  doors, 
and  its  assets  passed  into  the  hands 
of  a  receiver;  meanwhile  F.  became 
insolvent.  Held,  that  while,  in  the 
absence  of  proof  that  the  bank  ever 
paid,  the  collector  could  not  have 
maintained  an  action  against  F., 
and  so  had  no  right,  as  against 
him,  to  which  the  co-surety  with 
F.  could  be  subrogated;  yet  asF., 
from  his  official  position,  knew  the 
financial  condition  of  the  bank, 
and  could  have  obtained  from  it 
the  moneys  to  pay  the  county 
treasurer  as  agreed  and  thus  have 
satisfied  the  bond,  in  omitting  to 
do  this,  he  failed  to  discharge  a 


duty  he  owed  the  collector  and  his 
co-surety;  and  so,  that  as  against 
F.,  the  co-surety  was  entitled  to 
have  the  lien  of  the  bond  enforced 
out  of  real  estate  of  F. ;  and  that  it 
was  properly  charged  with  the 
whole  amount.  Id. 

11.  Also  held,  that  the  equity  of  the 
co-surety  was  superior  to  that  of  a 
subsequent  mortgagee  and  grantee 
of  F.,  the  consideration  for  whose 
deed  and  mortgage  was  simply  an 
antecedent  debt.  "  Id. 

12.  It  seems,  that  in  an  action  to  fore- 
close the  lien  of  a  collector's  bond 
upon  the  real  estate  of  the  sureties, 
in  the  absence  of  circumstances 
rendering  the  property  of  one  of 
them  chargeable  with  the  whole 
amount  in  the  first  instance,  the 
decree  should  direct  that  the  lands 
of  each  be  first  made  available  to 
secure  the  payment  of  one-half. 

Id. 

13.  Where,  however,  the  equities 
between  the  sureties  are  such  as 
would  prevent  one  of  them,  in 
case  of  payment,  from  maintaining 
an  action  for  contribution  against 
his  co-surety,  or  from  successfully 
resisting  an  effort  by  the  latter,  in. 
case  of  payment  by  him,  from  ob- 
taining a  judgment  against  the 
former  for  the  full  amount,  a  de- 

»  cree  is  proper  charging,  his  real 
estate  in  the  first  instance  with  the 
whole  amount.  Id. 

14.  It  seems,  the  filing  and  entry  of 
the  bond,  as  required  by  tne  stat- 
ute, is  notice  to  all  subsequent 
purchasers  of  the  existence  of  a 
lien  on  the  real  estate  of  each 
surety,  enforceable  for  the  full 
amount  of  any  default  on  the  part 
of  the  principal,  and  while  one 
surety  has  a  right  of  action  against 
his  co-surety  for  contribution,  he 
is  liable  to  be  defeated  if,  by  rea- 
son of  his  neglect  or  misconduct, 
the  co-surety  would  be  injured  by 
a  judgment  compelling  contribu- 
tion. Id. 

15.  The  filing  and  entry  of  the  bond 
is,  therefore,  not  simply  notice  to 
a  subsequent  purchaser  of  land 
charged  with  the  lien  thereof,  that 
it  is  liable  only  with  a  proportion 
of  any  liability  accruing  thereon , 
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but  he  is  put  upon  inquiry  to  as- 
certain as  to  the  equities  between 
the  co-sureties.  Id. 

16.  Also  held,  that  a  provision  in  the 
decree  authorizing  the  subsequent 
grantee  and  mortgagee  to  redeem 
within  the  period  provided  by- 
statute  for  the  redemption  of  lands 
sold  on  execution,  was  error.     Id. 

17.  The  right  to  redeem  lands  from 
sale  exists  only  when  given  by 
statute,  and  while  the  lien  created 
by  the  filing  and  entry  of  a  collect- 
or's bond  is  a  general  one,  with  no 
greater  effect  as  against  prior  un- 
recorded conveyances  than  a  judg- 
ment, it  is  not  a  judgment  lien,  or 
enforceable  by  sale  under  execi- 
tion,  and  the  provision  of  the 
Code  of  Civil  Procedure,  author- 
izing redemption  from  sales  under 
executions  (§  1446),  does  not  apply. 

Id. 

18.  Plaintiff  contracted  to  sell  de- 
fendant G.  certain  premises  for 
$1,800.  It  was  agreed  between 
them  and  defendant  B.  that  the 
latter  should  loan  to  G.  $1,000,  to 
be  paid  on  the  contract,  G.  to  exe- 
cute to  plaintiff  a  mortgage  on  the 
premises  for  $800,  the  balance  of 
the  purchase-money,  and  to  B.  a 
mortgage  for  the  $1,000  loaned, 
and  that  the  deed  and  mortgages 
should  be  recorded  at  the  same 
time.  This  agreement  was  carried 
out  and  plaintiff  received  the  $1 ,000 
from  B.  In  an  action  to  foreclose 
plaintiff's  mortgage  the  referee 
found  that  plaintiff  neither  parted 
nor  intended  to  part  with  his  equit- 
able lien,  and  he  refused  to  find 
that  it  was  agreed  that  the  mort- 
gages should  be  concurrent  liens. 
lit  Id  (Follett,  Oh.  J.,  dissent- 
ing), that  plaintiff  had  an  equit- 
able lien  for  the  purchase-money 
unpaid  until  the  substitution  there- 
for of  the  legal  lien  of  his  mortgage 
deed,  and  so,  the  continuity  of  the 
lien  was  not  broken,  but  merely 
changed  in  character,  and  this  lien 
had  priority  over  that  of  B.'s  mort- 
gage; that  while  plaintiff  might 
have  waived  his  prior  lien  or 
estopped  himself  from  asserting 
it,  the  question  as  to  wiiether  he 
had  so  done  was  one  of  fact  upon 
which  the  determination  of  the 
referee  was   conclusive;  that  the 


agreement  that  the  papers  should 
be  recorded  at  the  same  time  did 
not,  as  matter  of  law,  place  the 
liens  of  the  two  mortgages  on  an 
equality.     Boies  v.  Benham.      620 

See  Chattel  Mortgage. 
Mechanic's  Lien. 
Mortgage. 
Notice  op  Suit  Pending, 


LIMITATION  OF  ACTIONS. 

1.  The  year  within  which,  under  the 
provisions  of  the  Revised  Statutes 
(1  R.  S.  226,  §  49),  a  claimant  for 
damages  for  premises  that  shall 
have  been  appropriated  to  the  use 
of  a  canal  is  required  to  file  his 
claim  or  be  forever  barred  from 
recovering  compensation  does  not 
begin  to  run,  as  to  lands  perma- 
nently appropriated,  until  the 
quantity  taken  has  been  deter- 
mined by  the  officers  of  the  state 
and  its  boundary  lines  described  on 
the  maps  they  are  authorized  to 
make  and  file,  or  marked  on  the 
ground  by  monuments  in  such  a 
manner  that  the  owner  has  the 
means  of  ascertaining  the  quantity 
and    boundaries.     Yaw   v.   State. 

190 

2.  As  to  lands  temporarily  taken, 
the  statute  does  not  begin  to  run 
until  the  state  has  ceased  to  use 
the  lands.  Id. 

3.  In  an  action  by  a  wife  against  the 
executors  of  her  husband  to  re- 
cover certain  sums  alleged  to  have 
been  received  and  not  paid  over  by 
him  in  the  management  of  her 
separate  estate,  the  referee  found 
that  certain  disbursements  charged 
by  said  husband  in  the  account 
kept  by  him  were  on  his  own  ac- 
count, in  payment  of  his  debts  and 
for  moneys  given  his  wife  to  pay 
for  her  clothing  and  other  neces- 
saries suitable  to  her  position  in 
society.  Some  of  these  were  en- 
tered in  the  account  more  than  six 
years  before  her  husband's  death; 
there  were  entries  of  receipts  of 
rents  by  him  within  the  six  years 
which  exceeded  the  amount  of  the 
recovery.  The  referee  refused  to 
find  as  requested  that  the  claim  on 
such  of  the  items  as  were  entered 
more  than  six  years  prior  to  the 
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husband's  death  was  barred  by  the 
Statute  of  Limitations.  Held,  no 
error;  that  in  view  of  the  rule  that 
payments  made  upon  an  account 
will,  if  nothing  appears  to  tho 
contrary,  be  deemed  applied  upon 
the  earlier  items  and  the  amount 
remaining  unpaid  may  be  found  in 
or  representee!  by  the  later  ones, 
the  moneys  represented  by  entries 
improperly  made  might  be  treated 
on  behalf  of  the  wife  as  remaining 
in  the  husband's  hands.  Nostraml 
v.  Litmis.  855 

US  PENDENS. 
See  Notice  op  Suit  Pending 


MANUFACTURING  CORPORA- 
TIONS. 

1.  The  provision  of  the  General  Man- 
ufacturing Act  (§  8,  chap.  40, 
Laws  of  1848),  declaring  that  it 
shall  not  be  lawful  for  a  corpora- 
tion organized  under  it  to  use  any 
of  its  funds  in  the  purchase  of 
stock  of  another  corporation,  does 
not  limit  its  power  to  take  such 
stock  in  payment  of  a  debt.  H.  & 
G.  Mfg.  Co.  v.  H.  &  W.  Met.  Co. 

252 

2.  A  corporation  organized  under 
said  act  has  power,  with  the  con- 
sent of  all  of  its  stockholders,  to 
sell  its  plant  to  another  corpora- 
tion and  to  retire  from  business, 
taking  payment  in  the  stock  of 
the  other  corporation.  Id. 

8.  The  fact  that  stock  so  taken  was 
issued  to  and  is  held  by  an  officer 
of  the  vendor  as  trustee  for  it, 
does  not  render  the  transaction 
ultra  vires.  Id. 

4.  It  seem*  that  if  such  a  transfer  is 
ultra  vires  after  it  has  been  com- 
pleted and  the  title  to  the  stock 
taken  in  payment  vested  in  the 
vendor,  it  has  power  to  sell  and 
dispose  of  the  same,  and  a  pur- 
chaser from  it  may  not,  in  an  ac- 
tion to  recover  the  purchase-price, 
avail  himself  of  the  plea  of  ultra 
vires.  Id. 

MARRIED  WOMEN. 

A  married  woman  presumptively  is 
not  chargeable  with  any  arrange- 


ment made  by  her  husband  in  her 
absence,  in  respect  to  the  purpose 
for  which  a  mortgage  upon  her 
separate  real  estate  is  given,  other 
than  such  as  is  imported  bv  its 
terms,  although  the  husband  has 
the  mortgage  in  his  possession  and 
delivers  it  to  the  mortgagee. 
Parker  v.  Collins.  185 


MECHANICS  LIEN. 

Defendant  entered  into  a  contract 
with  G.  to  sell  to  him  certain  land, 
G.  agreeing  to  erect  houses  thereon , 
defendant  to  make  him  certain 
advances  as  the  work  progressed. 
It  was  also  agreed  that  the  prem- 
ises should  be  conveyed  to  G.  as 
soon  as  the  buildings  were  com- 
pleted, he  to  execute  a  mortgage 
thereon  to  defendant  for  the  pur- 
chase-money and  advances.  The 
contract  contained  a  provision  that 
in  case  a  mechanic's  lien  was  filed 
against  the  property  it  should  be 
subsequent  to  the  liens  and  claims 
of  defendant.  In  an  action  to 
foreclose  a  mechanic's  lien  hdd, 
that  the  lien  given  by  the  Me- 
chanic's Lien  Law  (Chap.  342, 
Laws  of  1885),  could  not  be  de- 
feated by  the  stipulation  as  against 
one  not  in  privity  with  either  of 
the  parties  to  it  and  who,  without 
notice  thereof,  had  furnished  labor 
or  materials:  and  that  the  contract 
was  proof  of  defendant's  consent 
to  the  erection  of  the  buildings 
and  rendered  her  interest  subject 
to  the  lien.    Miller  v.  Mead.     544 


MORTGAGE. 

1.  Under  the  provisions  of  the  act 
in  relation  to  the  settlement  and 
collection  of  arrearages  of  unpaid 
taxes,  etc.,  in  the  city  of  Brook- 
lyn ($  5,  chap.  114.  Laws  of  1883), 
which  provides  that  a  deed  shall 
be  given  on  a  tax  sale  after  pre- 
sentation of  the  certificate  of  sale 
and  proof  of  service  of  notice  of 
such  sale  upon  the  owner  and 
mortgagee  of  the  lands  sold,  to 
entitle  a  party  to  notice  as  mort- 
gagee, he  must  be  one  in  fact;  if 
his  mortgage  has  been  paid,  al- 
though unsatisfied  of  record,  he 
is  not  entitled  to  notice.  Martin 
v.  Stoddard.  61 
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2.  In  an  action  of  ejectment  plain- 
tiff claimed  title  through  a  sale 
under  said  act.  Defendants 
claimed  that  there  was  a  mort- 
gagee of  the  premises  to  whom 
notice  had  not  been  given  as  re- 
quired by  the  statute  ($  5),  and 
introduced  in  evidence  the  record 
of  a  mortgage  covering  said  prem- 
ises, dated  August  3, 1837,  and  re- 
corded the  day  following.  The 
mortgage  was  omitted  from  the 

Srinted  case,  the  time  of  payment 
id  not  appear,  nor  was  there  any 
evidence  of  payments  or  of  a 
written  acknowledgment  within 
twenty  years.  Heli,  the  presump- 
tion was  the  mortgage  was  payable 
on  demand  and  so  the  statute  began 
to  run  against  it  from  its  date ; 
that  the  cause  of  action  having 
accrued  before  the  Code,  the 
question  of  limitation  was  gov- 
erned by  the  Revised  Statutes  (2 
R.  S.  301,  §  48),  under  which  pay- 
ment of  a  sealed  instrument  for 
the  payment  of  money  would  be 
presumed  twenty  years  after  the 
right  of  action  accrued,  unless 
repelled  by  proof  of  payment  of 
some  part  or  a  written  acknowledg- 
ment of  the  existence  of  the  right 
of  action;  and  that,  therefore,  pay- 
ment of  the  mortgage  before  the 
sale  in  question  was  presumed,  and 
consequently  the  mortgagee  was 
not  entitled  to  notice.  Id. 

3.  It  seems,  the  principle  upon 
which  rests  the  right  of  redemp- 
tion of  mortgaged  premises,  re- 
quires that  the  whole  mortgage 
debt  be  paid,  and  this  is  requisite 
to  redemption  by  the  owner  of  a 
portion  only  of  the  premises,  and 
the  holder  of  the  mortgage  cannot, 
as  a  rule,  be  required  to  take  a 
sum  less  than  the  whole  amount 
due  and,  upon  the  basis  of  appor- 
tionment, to  release  a  portion  of 
the  premises  from  the  lien  of  his 
mortgage.     Coffin  v.  Parker.     117 

4.  Where,  however,  after  the  com- 
mencement of  an  action  by  the 
owner  of  one  of  fourteen  lots, 
covered  by  a  mortgage,  to  ascer- 
tain the  amount  due  for  the  pur- 
pose of  redemption,  the  owners 
of  the  mortgage,  with  others  col- 
lusively  and  fraudulently,  for  the 
purpose  of  destroying  the  lien  of 
the  mortgage  upon  two  of  the 
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lots  and  of  throwing  the  burden 
thereof  wholly  upon  the  other 
lots,  caused  prior  mortgages,  one 
upon  each  of  said  two  Tots,  to  be 
foreclosed  without  notice  to  the 
owners  of  the  others,  and  each  of 
the  lots  to  be  sold  for  about  the 
amount  required  to  satisfy  the 
mortgage  upon  it,  although  worth 
much  more,  held,  that  a  judgment 
was  proper,  authorizing  plaintiffs 
to  redeem  by  payment  of  the  bal- 
ance due  upon  the  mortgage  in 
question,  less  the  proportionate 
share  thereof  chargeable  to  said 
two  lots.  Id. 

5.  Also  held,  that  a  provision  in  the 
judgment  was  proper,  adjudging 
that  in  case  the  owner  of  any  one 
of  the  lots,  other  than  plaintiffs' 
and  the  two  specified,  should  fail 
to  pay  its  share  of  the  mortgage, 
the  lot  should  be  sold  and  the  share 
paid  to  plaintiffs,  and  directing  a 
reference  to  ascertain  the  amount 
each  of  the  lots  should  be  charged 
for  that  purpose.  Id. 

8.  Where,  by  the  terms  of  a  mort- 
gage, the  mortgagee  covenants  to 
release  a  portion  of  the  mortgaged 
premises  upon  payment  of  a  speci- 
fied portion  of  the  sum  secured,  a 
tender  of  the  amount  specified  is 
not  available,  in  an  action  to  fore- 
close the  mortgage,  as  a  basis  for 
affirmative  relief,  t.  e.,  the  release 
of  the  portion  specified,  unless  the 
tender  has  been  kept  good  and 
the  money  paid  into  court.  Wer- 
ner v.  Tuch.  217 

7.  While  a  mortgagee  as  such  has  no 
title  to  the  land  described  in  the 
mortgage,  he  is  deemed  a  pur- 
chaser sub  modo,  and  his  mort- 
gage, in  a  like  qualified  sense,  is  a 
conveyance.    Aat.  Bank  v.  Levy. 

549 

8.  When  the  equity  of  redemption 
is  foreclosed,  the  purchaser  takes 
the  estate  the  mortgagor  had  at 
the  time  he  gave  the  mortgage; 
until  foreclosure  the  title  is  held 
subject  to  the  mortgage  and,  to 
the  extent  of  its  amount,  the  mort- 
gagor's estate  in  the  land  is  prac- 
tically diminished.  Id. 

9.  In  an  action  brought  by  plaintiff 
as  a  judgment  creditor  to  have 
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canceled  and  discharged  of  record 
an  alleged  forged  mortgage  pur- 
porting to  have  been  made  by  R. 
to  L. ,  the  executrix  of  L.  and  ad- 
ministratrix of  R.  were  made  de- 
fendants, plaintiff  having,  before 
commencing  the  action,  requested 
the  latter  to  bring  an  action  for 
relief  against  said  mortgage  and 
she  having  refused.  The  (Ief end- 
ants  answered,  putting  in  issue  the 
allegations  of  the  complaint  as  to 
the  invalidity  of  the  mortgage. 
The  referee  before  whom  the  case 
was  tried  found  that  the  alleged 
mortgage  was  never  in  fact  exe- 
cuted or  delivered  by  R. ;  that  he 
died  seized  of  the  real  estate  de- 
scribed therein  and  left  no  other 
assets;  he  held  that  said  mortgage 
was  void,  and  that  plaintiff  was 
entitled  to  the  relief  sought.  Held, 
no  error;  that  although  the  mort- 
gage was  in  fact  a  forgery,  the 
presumption  of  validity  arising 
from  the  record  thereof  presented 
a  case  for  the  exercise  of  equitable 
jurisdiction  to  procure  its  cancel- 
lation as  a  cloud  upon  the  title; 
that  the  case  presented  was  prop- 
erly one  within  the  statute  (Chap. 
314,  Laws  of  1858)  for  the  mainte- 
nance of  an  action  by  the  personal 
representative  of  R.,  and  plaintiff 
as  a  creditor,  on  the  refusal  of  said 
administrator  to  bring  the  action, 
was  at  liberty  to  do  so.  Id. 

10.  Also  he-Id,  that  the  docketing  of 
plaintiffs  judgment  in  the  county 
where  the  premises  in  question 
are  situated,  and  the  issuing  of  an 
execution  thereon  and  return 
thereof  unsatisfied  were  not  essen 
tial  to  the  maintenance  of  the 
action.  Id. 

ILL.  devised  his  residuary  real  estate 
to  his  son  F.  and  three  others,  to 
each  a  one-fourth  part.  His  execu- 
tors were  empowered  to  sell  any  or 
all  of  said  real  estate  and  apply  the 
avails  to  the  payment  of  debts, 
etc.,  in  case  the  personalty  was  in- 
sufficient for  the  purpose,  and  to 
partition  the  same  after  payment 
of  debts  among  the  devisees  named, 
or  to  sell  and  divide  the  proceeds 
among  them;  the  testator  express- 
ing his  intent  to  be  that  the  avails 
of  his  personal  estate  not  specifi- 
cally bequeathed,  and  of  his  resid- 
uary real  estate,  should  be  applied 


in  payment  of  his  debts,  including 
mortgages  or  liens  upon  the  land, 
and  that  all  devises  should  pass, 
the  real  estate  to  the  respective 
beneficiaries  free  from  incum- 
brances. F.  and  one  P.  were  ap- 
pointed executors;  they  sold  cer- 
tain of  the  residuary  real  estate, 
receiving  bonds  and  mortgages 
which  the  executors  assigned,  F. 
receiving  the  proceeds  and  apply- 
ing them  to  his  own  use.  P.  joined 
in  the  assignment  with  knowledge 
of  the  desire  and  purpose  of  F., 
to  so  misappropriate  the  funds. 
Upon  an  accounting  before  the 
surrogate  F.  and  P.  were  charged 
individually  with  the  amount  of 
the  devastavit,  and  F.  being  in- 
solvent, P.  was  compelled  to  pay 
the  full  amount.  F.,  after  such 
misappropriation  by  him,  executed 
a  mortgage  upon  his  interest  in 
the  residuary  estate,  which  the 
mortgagee  received  in  good  faith 
and  for  value,  without  knowledge 
of  any  claim  of  P.  against  F.  The 
mortgage  was  foreclosed  and  the 
mortgagor's  interest  sold.  In  an 
action  for  partition  of  that  portion 
of  the  residuary  real  estate  not 
sold  by  the  executors,  in  which 
plaintiff  claimed  title  to  the  interest 
of  F.  under  the  foreclosure  sale, 
P.  claimed  the  right  to  reimburse- 
ment out  of  the  share  of  F.  of  the 
amount  so  paid  by  him.  Held,  un- 
tenable: that  upon  the  death  of  L. 
the  will  vested  title  to  the  risid- 
uary  lands  in  the  devisees  named, 
subject  to  a  power  in  trust  con- 
ferred upon  the  executors,  and  F. 
could  mortgage  or  convey  his  in- 
terest ;  that  by  the  mortgage  and 
subsequent  foreclosure  and  sale, 
such  interest  vested  in  the  pur- 
chaser, and  plaintiff,  having  suc- 
ceeded to  the  title,  was  entitled  to 
the  share  of  F.,  and  so  the  doe- 
trine  of  subrogation  could  not  be 
invoked  in  aid  of  P.,  as  F.  had  no 
interest;  that  application  of  the 
moneys  wrongfully  taken  by  F. 
could  not  be  considered  as  a  partial 
partition,  as  at  the  time  of  the  ap- 
propriation the  executors  were  not 
authorized  to  make  a  partition, 
the  debts  not  having  been  paid, 
and  there  wTas  no  attempt  to  par- 
tition; that  by  secretly  assenting 
to  a  misappropriation  of  the  trust 
funds  P.  did  an  act  in  violation 
of  his  duty  as  trustee,  and  while 
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he  had  an  equity  superior  to  that 
of  F.  it  was  not  superior  to  that 
of  plaintiff.    Drake  v.  Paige.    562 

12.  Plaintiff  contracted  to  sell  de- 
fendant G.  certain  premises  for 
$1,800.  It  was  agreed  between 
them  and  defendant  B.  that  the 
latter  should  loan  to  G.  $1,000,  to 
be  paid  on  the  contract,  G.  to  exe- 
cute to  plaintiff  a  mortgage  on  the 
premises  for  $800,  the  balance  of 
the  purchase-money,  and  to  B.  a 
mortgage  for  the  $1,000  loaned, 
and  that  the  deed  and  mortgages 
should  be  recorded  at  the  same 
time.  This  agreement  was  carried 
out  and  plaintiff  received  the 
$1,000  from  B.  In  an  action  to 
foreclose  plaintiff's  mortgage,  the 
referee  found  that  plaintiff  neither 
parted  nor  intended  to  part  with 
his  equitable  lien,  and  he  refused 
to  find  that  it  was  agreed  that  the 
mortgages  should  be  concurrent 
liens.  Held  (Follett,  Ch.  J.,  dis- 
senting), that  plaintiff  had  an 
equitable  lien  for  the  purchase- 
money  unpaid  until  the  substitu- 
tion therefor  of  the  legal  lien  of 
his  mortgage  deed,  and  so,  the 
continuity  of  the  lien  was  not 
broken,  but  merely  changed  in 
character,  and  this  lien  had 
priority  over  that  of  B.'s  mort- 
gage; that  while  plaintiff  might 
have  waived  his  prior  lien  or 
estopped  himself  from  asserting  it, 
the  question  as  to  whether  he  had 
so  done  was  one  of  fact  upon 
which  the  determination  of  the 
referee  was  conclusive;  that  the 
agreement  that  the  papers  should 
be  recorded  at  the  same  time  did 
not,  as  matter  of  law,  place  the 
liens  of  the  two  mortgages  on  an 
equality.    Boies  v.  BenJiam.     620 

When  wife  not  estopped  from 

questioning  an  arrangement  made  by 
fter  husband  in  reference  to  a  mortgage 
executed  to  her. 

See  Parker  v.  Collins.  185 

See  Chattel  Mortgage. 
Foreclosure. 


MOTIONS  AND  ORDERS. 

1.  An  order  of  the  General  Term 
granting  a  new  trial,  in  an  action 
tried  before  a  jury,  where  there 


was  a  conflict  of  evidence,  and  the 
order  may  have  been  made  upon 
the  facts,  is  not  reviewable  in  this^ 
court,  unless  it  appears  from  the 
record  that  the  order  was  affirmed 
as  to  the  facts  or  the  appeal  there- 
from dismissed.  Williams  v.  D.y 
L.  &  W.  R.  B.  Co.  643 

2.  Even  if  it  appears  by  the  order 
that  the  General  Term  decision 
was  based  upon  questions  of  law 
only,  such  order  is  not  appealable, 
unless  it  also  appears  that  the 
court  passed  upon  the  facts  un- 
favorably to  the  appellant.        Id. 

When  remedy  from  erroneous 

judgment  is  by  motion  to  correct,  not 
by  appeal. 

See  Columbia  Bank  v.  Q.  T. 
ChurcJi.  861 


MUNICIPAL  CORPORATIONS. 

1 .  In  an  action  to  perpetually  restrain, 
the  defendant,  a  municipal  corpo- 
ration, from  casting  the  sewage 
from  a  certain  sewer  upon  plain- 
tiffs' premises,  and  for  damages,  it 
appeared  that  the  statute  under 
which  said  sewer  was  constructed 
(Chap.  673,  Laws  of  1871,  as 
amended  by  chap.  271,  Laws  of 
1874),  provides  only  for  laying 
sewers  along  defendant's  streets. 
About  one-quarter  of  the  sewer  in 
question,  as  described  in  the  peti- 
tion therefor  and  as  constructed, 
was  through  private  grounds;  this- 
was  with  the  consent  of  the  own- 
ers. Held,  that  conceding  defend- 
ant's board  of  trustees  exceeded 
its  authority  in  constructing  the 
sewer  through  private  grounds, 
yet  as  the  general  purpose  was  to 
execute  the  power  vested  in  the 
corporation,  it  was  chargeable 
with  the  injury  to  others  resulting 
from  the  failure  of  its  officers  to 
properly  perform  the  duty  they 
assumed  to  discharge,  and  so  was 
chargeable  because  of  the  im- 
proper location  of  the  outlet,  so  as- 
to  cause  such  sewage  to  be  dis- 
charged on  plaintiff's  premises,  at 
least  for  the  damages  resulting* 
from  the  sewage  entering  the  por- 
tion of  the  sewer  constructed  im 
the  streets.  Stoddard  v.  Village 
of  Saratoga  Springs.  261 
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2.  While  it  seems  the  governing  body 
of  a  city  cannot  delegate  to  others 
the  power  to  perform  acts  which 
relate  to  the  government  of  the 
city,  it  may,  in  the  absence  of  any 
restriction  in  its  charter,  delegate 
to  a  committee  or  agent  the  power 
to  perform  merely  business  acts, 
such  as  making  purchases  or  doing 
work.  Kramrath  v.  City  of  Albany. 

575 

3.  A  municipal  corporation  may  be 
bound  upon  an  implied  contract, 
within  the  scope  of  the  corporate 
powers,  made  by  its  agents  and  to 
be  deduced  from  'corporate  acts, 
without  the  vote  of  the  governing 
body,  unless  the  contract  be  one 
which  the  charter  or  law  govern- 
ing the  corporation  requires  should 
be  made  in  a  particular  manner. 

Id. 

4.  A  municipal  corporation  is  liable 
upon  a  quantum  meruit  when  it 
has  enjoyed  the  benefit  of  work 
performed  or  goods  purchased, 
where  no  statute  forbids  or  limits 
its  power  to  make  a  contract  there- 
for. Id. 

5.  In  an  action  to  recover  for  goods 
sold  and  delivered  to  defendant,  a 
municipal  corporation,  it  appeared 
that  the  city  hall  having  been  de- 
stroyed by  tire,  its  common  council 
passed  a  resolution,  which  was 
duly  approved  by  the  mayor,  au- 
thorizing one  of  its  committees 
"  to  set  apart  and  fit  up  rooms  for 
the  use  of  the  city  officers"  left 
without  office  rooms  by  reason  of 
the  fire.  The  trial  court  found  in 
substance  that  said  committee,  in 
fitting  up  said  rooms,  in  pursuance 
of  said  resolution,  ordered  the 
goods  in  question,  and  that  the 
common  council  duly  ratified  and 
confirmed  the  acts  pursuant  to 
which  plaintiff's  claim  was  con- 
tracted. It  did  not  appear  that 
defendant's  charter  limits  the 
power  of  the  common  council  to 
make  such  purchases,  or  provides 
that  contracts  therefor  shall  be 
made  in  a  particular  manner. 
Held,  that  plaintiff  was  entitled  to 
Tecover;  that  the  power  to  make 
the  purchases  could  be  delegated 
by  defendant's  common  council  to 
n  committee.  Id. 


6.  It  seems  that  in  such  case  where 
it  appears  that  work  and  material 
have  been  actually  ordered  by  the 
common  council  and  the  city  has 
had  the  full  benefit  thereof,  with- 
out objection  from  any  of  its  of- 
ficers, very  slight  evidence  is  Buffi* 
cient  to  support  a  finding  that  any 
irregularities  in  the  committee's 
action  have  been  waived  and  their 
general  acts  ratified.  Id. 

7.  A  municipality  may  not  empty 
its  sewers  upon  private  property, 
without  acquiring  the  right  so  to 
do.  A~  Y.  C.  &  H.  R.  R.R.  Co.  v. 
City  of  Rochester.  591 

8.  A  parol  license  that  the  sewage 
from  a  particular  district  may  be 
discharged  upon  private  property 
does  not  authorize  the  discharge 
thereon  of  the  sewage  from  a  much 
larger  territory.  Id. 

9.  When  a  municipal  corporation 
discharges  or  threatens  to  dis- 
charge sewage  from  the  outlet  of 
a  permanent  sewer  directly  upon 
private  lands  without  having  ac- 
quired the  right  so  to  do,  the 
owner  is  entitled  to  the  judgment 
of  a  court  of  equity  restraining 
the  injury  committed  or  threat- 
ened; he  is  not  confined  to  a  re- 
covery of  his  damages  in  actions 
of  trespass.  Id. 


10.  Upon  trial  of  an  action  to  restrain 
defendant,  a  municipal  corpora- 
tion, from  discharging  sewage 
upon  lands  of  a  railroad  company, 
it  was  assumed  in  the  questions  to 
and  answers  of  the  witnesses  that 
the  lands  so  occupied  were  owned 
by  the  company,  and  in  the  reso- 
lutions of  defendant's  common 
council  relating  to  the  matter,  said 
lands  were  referred  to  as  belong- 
ing to  said  company.  The  ques- 
tion of  title  was  not  raised  on  the 
trial,  and  no  motion  was  made  to 
dismiss  the  complaint  on  the 
ground  that  the  company  had 
failed  to  establish  title,  and  no  re- 
quests to  find  such  fact  were  made. 
The  court  found  that  the  company 
owned  the  land,  and  defendant  ex- 
cepted. Ileld,  that  defendant 
could  not  raise  the  objection  on 
appeal  that  plaintiff  failed  to  es- 
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tablish  a  title,  except  such  as  is 
presumed  from  possession.        Id. 

See  Brooklyn  (City  op). 
Buffalo  (City  of). 
Cohoes  (City  of). 
New  York  (City  of). 


NAVIGATION. 

1.  It  is  not  a  valid  objection  to  pro- 
ceedings taken  by  a  railroad  com- 
pany to  acquire  land  for  the  pur- 

Eoses  of  its  incorporation,  that  the 
tnd  is  under  the  waters  of  a  navi- 
gable stream;  the  title  individuals 
may  have  acquired  therein  by 
grant  from  the  state  may  be  taken 
by  the  rijght  of  eminent  domain 
equally  with  the  upland.  Kerrx. 
West  Shore  R.  R.  Co.  269 

2.  The  shores  of  navigable  rivers 
and  streams  and  the  lands  under 
the  waters  thereof  belong  to  the 
state  within  whose  territorial 
limits  they  lie;  it  may  authorize 
the  construction  of  bridges,  piers, 
wharves  or  other  obstructions  in 
navigable  waters,  and  when  such 
obstructions  are  not  obnoxious  to 
the  regulations  of  congress  and  do 
not  come  in  conflict  with  the  para- 
mount authority  of  the  United 
States,  they  are  not  nuisances.  Id. 

8.  The  state  may  also  f  rant  or  con- 
fer an  exclusive  privilege  in  tide- 
water, provided  it  does  not  trench 
upon  the  powers  granted  to  con- 
ic?. 


4.  The  provision  of  the  General 
Railroad  Act  (Chap.  140,  Laws  of 
1850,  §  28,  subd.  5),  providing  that 
every  stream  of  water,  water- 
course, etc.,  intersected  or  touched 
by  a  railroad,  shall  be  restored  by 
the  corporation  "to  its  former 
state,  or  to  such  state  as  not  un- 
necessarily to  have  impaired  its 
usefulness,"  was  designed  to  pro- 
tect public  rights,  not  private  in- 
terests, and  applies  only  to  such 
streams  and  water-courses  as  were, 
before  the  construction  of  the  road, 
capable  of  and  accustomed  to  be 
generally  navigated,  and,  so  far 
as  it  applies  to  a  navigable  river, 
has  reference  simply  to  commerce 
thereon  and  the  general  right  of 
navigation.  Id. 


5.  It  does  not  entitle  each  owner  of 
upland  fronting  upon  a  bay  in  a 
river  intersected  by  a  railroad, . 
which  bay  was  not  navigable  in 
the  ordinary  meaning  of  the  term, 
to  have  a  draw-bridge  constructed 
in  the  road  so  as  to  permit  the 
passage  of  vessels  to  his  property. 

Id. 

NEGLIGENCE. 

1.  Upon  a  hearing  before  the  Board 
of  Claims  of  a  claim  for  damages 
for  injuries  received  by  the  giving 
away  of  a  canal  bridge  while  plain- 
tiffs were  engaged  in  moving  over 
it  two  mill-stones,  one  8.,  who  had 
had  charge  of  alterations  made  to 
said  bridge,  as  a  witness  for  the 
state,  was  permitted  to  testify, 
under  objection  that  he  had  not 
shown  himself  competent  to  give 
an  opinion,  that  he  left  the  bridge 
safe,  in  his  judgment,  for  the  ordi- 
nary uses  of  a  highway  bridge. 
Held,  error;  as  he  was  thereby  per- 
mitted to  determine  the  issue  be- 
fore the  board  as  to  the  negligence 
of  the  employes  of  the  state. 
McDonald  v.  Slate.  18 

2.  Also  held,  the  fact  that  the  bridge 
was  safe  for  the  ordinary  uses  of  a 
highway  bridge,  does  not  show 
that  it  was  sufficient  to  sustain  the 
traffic  in  that    particular    place. 

Id. 

8.  A  civil  engineer  and  bridge 
builder,  as  a  witness  for  the  state, 
was  permitted  to  testify,  under 
objection  and  exception,  that,  in 
his  judgment,  stones  of  the  size 
and  weight  of  those  claimants  were 
moving,  and  united  as  thev  were, 
were  an  excessive  load  for  the 
bridge  as  originally  constructed. 
Held,  error;  that  the  opinion  of 
the  witness  as  to  whether  the 
original  bridge  would  have  been 
strong  enough,  was  not  competent, 
and  the  question  as  to  whether 
stones  were  negligently  united  and 
moved  was  one  for  the  board  to 
determine.  Id. 

4.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff,  a 
passenger  upon  defendant's  ele- 
vated railroad,  in  alighting  from 
one  of  its  cars,   by  slipping  be- 
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tween  the  platform  of  the  car  and 
that  of  the  station,  plaintiff 
claimed  that  defendant  had  so  neg- 
•  li gently  constructed  its  road  as  to 
leave  a  space  between  the  plat- 
form and  its  cars  greater  than  was 
necessary  for  the  operation  of  the 
Toad.  Plaintiff  was  allowed  to 
prove,  under  objection  and  excep- 
tion, the  happening  of  similar  ac- 
cidents at  other  stations  upon  said 
road,  without  giving  evidence 
tending  to  show  that  the  condi- 
tions were  similar.  Held  (Vann, 
J.,  dissenting),  error.  Brady  v. 
Manhattan  H.  Co.  46 

'  5.  It  teems  that  the  evidence  would 
have  been  competent  if  evidence 
had  been  first  adduced  tending  to 
show  that  the  conditions  were 
similar.  Id. 

*€.  In  an  action  against  the  city  to 
recover  for  injuries  caused  by  a 
fall  on  the  sidewalk  of  one  of  its 
streets,  plaintiff  testified  that  at 
the  time  of  the  accident  the  side- 
walk was  covered  with  a  glare  of 
ice  its  entire  width  for  a  distance 
of  five  feet  and  to  within  a  foot  of 
the  building;  that  she  stepped 
upon  it,  and  after  walking  about 
three  feet  fell.  Evidence  was 
given  tending  to  show  that  ice  had 
been  upon  the  walk  for  about 
three  weeks  prior  to  the  accident; 
that  three  days  before  there  was 
rain,  snow  and  sleet,  and  on  the 

j  morning  of  the  preceding  day  the 
temperature  was  below  zero;  that 
defendant's  superintendent  had 
been  seen  to  pass  over  this  side- 
walk ten  or  twelve  days  before, 
nnd  again  about  a  week  before. 
The  superintendent,  as  a  witness 
for  plaintiff,  testified  that  he  had 
passed  through  the  street  several 
times  before  the  accident,  but  did 
not  remember  the  dates;  that  when 
he  did  there  was  ice  upon  the  side- 
walk the  same  as  on  every  other 
one  in  the  city,  which  was  covered 
with  ashes  on  the  part  on  which 
people  traveled.  The  court 
granted  a  motion  for  a  nonsuit. 
Held,  no  error;  that  the  evidence 
failed  to  show  any  knowledge  on 
the  part  of  the  superintendent  as 
to  the  condition  of  the  sidewalk 
after  the  rain,  sleet  and  freezing 
had  rendered  it  dangerous. 
McKally  v.  City  of  Colwe*.         350 


7.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
who,  as  tenant,  occupied  rooms  in 
defendant's  tenement  house,  from 
a  fall  caused  by  the  defective  con- 
dition  of  a  carpet  on  a  stairway 
provided  by  defendant  for  the 
common  use  of  his  tenants,  it  ap- 
peared that  there  had  been  holes 
in  said  carpet  for  several  months, 
to  which  defendant's  attention  had 
been  called,  and  that  it  was  in 
such  condition  as  to  justify  appre- 
hension of  tripping  in  using  the 
stairway;  that  at  the  time  in  ques- 
tion, which  was  in  the  evening, 
plaintiff's  foot,  where  she  was  de- 
scending the  stairway,  was  caught 
in  one  of  these  holes  and  her  iall 
caused  thereby;  that  the  hall  in 
which  the  stairway  was,  was  well 
lighted.  A  motion  for  a  nonsuit 
was  denied.  Held,  no  error;  that 
it  could  not  properly  be  held,  ss 
matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence; 
that  it  was  defendant's  duty  to 
keep  the  stairway  in  repair  and 
suitable  condition  for  the  safe  pass- 
age of  his  tenants  over  it,  and  he 
was  liable  for  injuries  suffered  by 
them  without  their  fault  while 
properly  using  the  stairway,  re- 
sulting from  a  failure  to  perform 
this  duty.     Peil  v.  BeirJiart.    381 

8.  Plaintiff  proved,  under  objection 
and  exception,  the  condition  of  the 
stair  carpet  the  morning  after  the 
accident  occurred.   Held,  no  error. 

Id. 

9.  The  abandonment  and  discontin- 
uance by  the  state  of  certain  por- 
tions of  the  Chenango  canal  under 
and  pursuant  to  the  act  of  1877 
(Chap.  404  of  the  Laws  of  1877)  as 
amended  in  1878  (Chap.  344,  Laws 
of  1878),  did  not  release  the  state, 
so  far  as  the  portion  so  abandoned 
is  concerned,  from  the  liability  im- 
posed upon  it  by  the  act  of  1870 
(Chap.  821,  Laws  of  1870),  for 
damages  sustained  by  individuals 
caused  by  negligence  of  the  state 
officials.     Woodman  v.  State.    397 

10.  Where,  therefore,  after  the 
abandonment,  plaintiff  was  in- 
jured by  the  fall  of  a  farm  bridge 
previously  constructed  by  the  state 
over  the  abandoned  portion  of  the 
canal,  and  upon  the  hearing  of  a 
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claim  for  the  injury,  it  appeared 
that  at  the  time  of  the  injury  such 
portion  including  the  bridge  still 
"belonged  to  the  state,  and  that  the 
-accident  was  caused  by  the  negli- 
gence of  the  state  officials  in  using 
an  unsound  timber  in  the  con- 
struction of  the  bridge,  field,  that 
the  state  was  liable.  Id. 

11.  A  provision  in  the  contract  of  a 
common  carrier  to  the  effect  that 
the  carrier  will  not  be  responsible 
for  delay  in  the  transit  of  the  prop- 
erty, will  not  relieve  him  from  the 
consequences  of  delay  occasioned 
by  negligence;  to  constitute  such 
an  exception  it  must  be  expressly 
stated  in  the  contract.  Jenninq* 
v.  G.  T.  R  Co.  438 

12.  It  seems  a  common  carrier  who 
has  received  goods  consigned  to  a 
place  beyond  the  terminus  of  his 
route,  is  bound  only  to  diligently 
convey  them  to  such  terminus  and 
deliver  them  to  the  connecting 
carrier,  unless  he  has  contracted 
to  transport  them  further.         Id. 

18.  Where,  however,  the  carrier  con- 
tracts to  transport  the  goods  to 
the  place  of  destination,  unless 
relieved  by  some  limitation  of  lia- 
bility in  his  contract,  he  is  respon- 
sible for  the  consequences  of  any 
default  or  want  of  reasonable  dili- 
gence on  the  part  of  the  carrier  on 
any  part  of  the  route.  Id. 

14.  Assuming  that  the  by-laws 
printed  in  a  savings  bank-book  are 
binding  upon  the  depositor  and 
constitute  a  contract  between  the 
parties,  the  duty  devolves  upon 
the  officers  of  the  bank  to  exercise 
care  and  active  diligence  in  order 
that  its  depositors  may  be  pro- 
tected from  fraud  and  larceny. 
Kummel  v.  Oermania  Srgs.  Bank. 

488 

15.  la  an  action  to  recover  the  bal- 
ance claimed  to  be  due  plaintiff 
from  defendant,  a  savings  bank,  it 
appeared  that  plaintiff,  on  opening 
the  account,  received  a  pass-book 
in  which  his  deposits  were  entered 
and  which  contained  printed  by- 
laws; these  provided,  among  other 
things,  that  payments  should  only 
be  made  to  the  depositor  or  hfs 
duly  constituted  attorney,  on  pro- 


duction of  the  pass-book,  and  that 
defendant  would  not  be  responsible 
"for  any  fraud  committee!  on  its 
officers  in  producing  the  pass-book 
and  drawing  money  without  the 
knowledge  or  consent  of  the 
owner."  The  money  in  suit  was 
drawn  upon  a  forged  check  or  re- 
ceipt by  a  stranger  who  had  stolen 
the  pass-book.  Held,  that  although 
the  payments  were  made  in  good 
faith,  defendant  was  liable,  the 
jury  having  found  upon  evidence 
authorizing  the  submission  of  that 
question  to  them,  that  defendant's 
officers  making  the  payments  were 
chargeable  with  negligence.      Id. 

16.  While,  as  a  general  rule,  when  a 
bailee  fails  on  demand  to  deliver 
to  the  bailor  property  to  which  the 
latter  is  entitled,  the  presumption 
of  liability  arises,  and  if  the  goods 
cannot  be  found  it  furnishes  the 
imputation  of  negligence  as  the 
cause,  such  prima  facie  case  may 
be  overcome  when  it  is  made  to 
appear  that  the  loss  was  occasioned 
by  some  misfortune  or  accident 
not  within  the  control  of  the  bailee, 
and  then  the  onus  is  upon  the 
bailor  to  prove  that  this  was 
chargeable  to  the  want  of  care  of 
the  bailee.     Stewart  v.  Stone.    500 

17.  Plaintiff  and  his  assignors  en- 
tered into  an  agreement  with  de- 
fendant, by  which  the  latter  agreed 
to  manufacture  cheese  and  butter 
from  milk  delivered  at  his  factory 
by  the  former,  to  sell  the  products 
and  distribute  the  proceeds  in  the 
manner  stipulated.  The  factory 
was  thereafter  destroyed  by  fire 
and  a  quantity  of  milk,  butter 
and  cheese  thereby  lost.  In  an  ac- 
tion to  recover  the  amount  of  the 
loss,  held,  that  the  contract  was 
one  of  bailment  and  defendant 
assumed  simply  the  duty  to  exer- 
cise ordinary  care  to  protect  and 
preserve  the  property;  that  the 
burden  was  upon  plaintiff  to  show 
a  failure  to  perform  that  duty;  and 

♦  that  no  presumption  of  negligence 
arose  from  the  fact  that  the  loss 
resulted  from  the  fire.  Id. 

18.  In  an  action  to  recover  damages  # 
for  injuries  to  plaintiff,  alleged  to 
have  been  caused  by  defendants' 
negligence  in  having  allowed  a 
bridge  which  constituted  part  of 


752 


INDEX. 


the  highway  and  its  approaches  to 
become  unsafe  and  dangerous, 
plaintiff  was  permitted,  under  ob- 
jection, to  prove  that  after  the  ac- 
cident guards  to  the  approaches  of 
the  bridge  and  a  new  abutment 
and  retaining  wall  were  erected  by 
defendants'  commissioner  of  high- 
ways, and  that  he  deemed  them 
necessary.  Held,  error.  Getty  v. 
Town  of  Hamlin.  636 

19.  Where,  in  an  action  to  recover 
damages  for  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  it  appeared  that  there 
were  two  proximate  causes  of  the 
injury,  one  the  negligence  of  de- 
fendant and  the  other  an  occur- 
rence happening  without  fault  on 
the  part  of  plaintiff,  the  latter  is 
entitled  to  recover.  Phillips  v.  JV. 
T.  C\  &  H  JR.  R.  E.  Co.  657 


NEW  YORK  (CITY  OF). 

1.  Under  the  provisions  of  the  title 
of  the  New  York  Consolidation 
Act  (£8  945,  946,  chap.  410,  Laws 
of  18S2),  in  relation  to  sales  of 
land  for  taxes,  assessments  and 
water-rates,  requiring  "  the  grantee 
or  the  person  claiming  under  him, 
in.  order  to  complete  his  title"  to 
land  conveyed  by  the  city  comp- 
troller under  a  tax  sale,  to  file  with 
the  clerk  of  arrears  an  affidavit  of 
service  upon  the  owner  and  occu- 
pant of  notice  to  redeem,  and 
directing  the  comptroller,  in  case 
he  shall  be  satisfied  by  the  affidavit 
that  the  notice  has  been  duly 
served,  if  the  moneys  required  for 
redemption  have  not  been  paid,  to 
certify  to  the  fact  "  under  his  hand 
and  seal,*'  and  declaring  that  "  the 
conveyance  shall  thereupon  become 
absolute,"  the  comptroller's  certifi- 
cate in  the  form  prescribed  is  a  con- 
dition precedent  to  the  vesting  of 
title  in  the  grantee  or  a  claimant  j 
under  him.  A  certificate,  to  be 
effectual  to  transfer  the  title,  must 
be  sealed  as  well  as  signed  by  the 
comptroller,  and  the  seal  must  be 
affixed  by  the  comptroller  who 
signed  it.  Lockwood  v.  Qehlert.  241 

2.  Where,  therefore,  in  an  action  of 
ejectment    in    which    defendant 
claimed  under  a  comptroller's  deed  | 
on  sale  of  the  lana  for  unpaid  l 


taxes,  it  appeared  that  a  certificate 
in  due  form  was  signed  by  the 
comptroller,  but  was  not  sealed; 
that  after  the  expiration  of  his 
term  of  office,  and  before  any  at- 
tempt to  redeem  had  been  made, 
his  successor  caused  a  seal  to  be 
affixed  to  the  certificate,  held. 
that  defendant  had  acquired  no 
title.  Id. 

8.  Under  the  provision  of  the  act  in 
relation  to  the  water  supply  of  the 
city  of  New  York  (§  8,  chap.  445, 
Laws  of  1877),  which  permits  an 
appeal  to  be  taken  from  the  Gen- 
eral Term  to  this  court,  by  a  claim- 
ant for  damages  for  land  appro- 
priated under  the  act,  such  appeal 
does  not  bring  up  for  revision  any 
question  of  fact  arising  upon  con- 
flicting evidence,  and  this  court 
has  no  jurisdiction  to  reverse  the 
decision  of  the  General  Term  un- 
less some  error  of  law  be  found 
in  the  proceedings.  In  re  Thomp- 
son. 468 

4.  In  proceedings  under  said  act,  as 
amended  in  1888  (Chap.  490,  Laws 
of  1888),  to  assess  damages  caused 
by  the  diversion  of  the  water  of  a 
river  from  certain  lands,  the  owner 
offered  evidence  of  the  amount 
paid  by  the  petitioner  for  water- 
rights  appurtenant  to  land  near 
claimants  on  the  same  river;  this 
was  rejected.    Held,  no  error.  Id. 

5.  Where  the  award  of  damages  in 
such  a  case  is  a  gross  sum,  it  can- 
not be  assumed  by  this  court  that 
the  commission  failed  to  take  into 
consideration  any  specified  item  of 
damages,  especially  where  there 
is  conflicting  evidence  in  regard 
thereto.  Id. 


NON-RESIDENTS. 

Where  an  order  for  the  publication 
of  a  summons  was  granted,  under 
the  Code  of  Procedure  (§  485, 
subd.  8),  upon  affidavit  stating 
"  that  defendant  is  a  non-resident 
of  this  state  nor  can  he  be  found 
therein,"  held,  that  the  affidavit 
was  insufficient  to  give  jurisdic- 
tion, and  that  a  judgment  entered 
against  the  defendant  by  default 
and  a  title  under  a  sheriff's  deed 
upon  a  sale  of  his  property  under 
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said  judgment,  were  void;  that 
the  affidavit  should  have  shown  to 
the  satisfaction  of  the  judge  the 
exercise  of  and  the  failure  to  find 
defendant  in  the  state,  "  after  due 
diligence."  (See  also  Code  Civ. 
Pro.  §  439.)  McCracken  v.  Flana- 
gan. 493 

NOTICE. 

1.  Under  the  provision  of  the  act  in 
relation  to  the  settlement  and  col- 
lection of  arrearages  of  unpaid 
taxes,  etc.,  in  the  city  of  Brooklyn 
(§  5,  chap.  114,  Laws  of  1883), 
which  provides  that  a  deed  shall 
he  given  on  a  tax  sale  after  pre- 
sentation of  the  certificate  of  sale 
and  proof  of  service  of  notice  of 
such  sale  upon  the  owner  and 
mortgagee  of  the  lands  sold,  to 
entitle  a  party  to  notice  as  mort- 
gagee, he  must  be  one  in  fact;  if 
his  mortgage  has  been  paid, 
although  unsatisfied  of  record,  he 
is  not  entitled  to  notice.  Martin 
v.  Stoddard.  61 

2.  In  an  action  of  ejectment  plain- 
tiff claimed  title  through  a  sale 
under  said  act.  Defendant  claimed 
that  there  was  a  mortgagee  of  the 
premises  to  whom  notice  had  not 
been  given  as  required  by  the  stat- 
ute (|  5),  and  introduced  in  evi- 
dence the  record  of  a  mortgage 
covering  said  premises,  dated 
August  3,  1837,  and  recorded  the 
day  following.  The  mortgage  was 
omitted  from  the  printed  case,  the 
time  of  payment  did  not  appear, 
nor  was  there  any  evidence  of  pay- 
ments or  of  a  written  acknowledge- 
ment within  twenty  years.  Held, 
the  presumption  was  the  mortgage 
was  payable  on  demand  and  so  the 
statute  began  to  run  against  it 
from  its  date;  that  the  cause  of 
action  having  accrued  before  the 
Code,  the  question  of  limitation 
was  governed  by  the  Revised  Stat- 
utes (2  R.  S.  301,  §  48),  under  which 
payment  of  a  scaled  instrument 
for  the  payment  of  money  would 
be  presumed  twenty  years  after 
the  right  of  action  accrued,  unless 
repelled  by  proof  of  payment  of 
some  part  or  a  written  acknowl- 
edgment of  the  existence  of  the 
right  of  action;  and  that,  there- 
fore, payment  of  the  mortgage 
before  the  sale  in   question  was 
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presumed,  and  consequently  the 
mortgagee  was  not  entitled  to 
notice.  Id. 

3.  Under  the  provision  of  the  charter 
of  the  city  of  Cohoes  (Chap.  912, 
Laws  of  1869,  as  amended  by  chap. 
183,  Laws  of  1881),  which  provides 
that  the  city  shall  "not  be  liable 
for  any  damage  or  injury  sustained 
by  any  person  in  consequence  of 
any  street,  *  *  *  sidewalk  or 
crosswalk  in  said  city  being  out  of 
repair,  unsafe,  dangerous  or  ob- 
structed by  snow,  ice  or  otherwise, 
or  in  any  way  or  manner,  unless 
actual  notice  of  the  defective,  un- 
safe, dangerous  or  obstructed  con- 
dition *  *  *  shall  have  been 
given  to  the  common  council 
*  *  *  or  the  superintendent  of 
streets,  *  *  *  at  least  twenty- 
four  hours  previous  to  such 
damage  or  injury,"  in  order  to  es- 
tablish a  liability  on  the  part  of 
the  city  for  an  injury  occasioned 
by  a  defect  or  obstruction  in  one 
of  its  streets,  actual  notice  must 
be  shown.  McNaUy  v.  City  oj 
Cohoes.  850 

4.  It  seems,  however,  actual  informa- 
tion, intelligence  or  knowledge  on 
the  part  of  the  officials  named  of 
the  defect  or  unsafe  condition 
causing  an  injury,  is  all  the  word 
"notice"  implies  and  meets  the 
requirements  of  the  statute  and 
this  may,  like  any  other  fact,  be 
established  by  direct  or  circum- 
stantial evidence.  Id. 


NOTICE  OP  SUIT  PENDING. 

1.  The  decedent  died  seized  of 
certain  real  estate  which  was  de- 
scribed in  the  petition,  but  was  not 
included  in  the  lis  pendens.  This 
real  estate  was  specifically  devised 
and  was  not  covered  by  the  mort- 
age held  by  II.,  and  he  had  no  op- 
portunity within  the  three  years 
to  cause  or  suggest  that  it  be 
charged  in  the  proceedings.  Held, 
the  statute  contemplated  that  all 
the  real  estate  should  be  charged, 
save  as  excepted  (Code  Civ.  Pro. 
§§  2750,  2751);  and  that  II.  was 
entitled  to  a  direction  in  the  decree 
that  the  specifically  devised  real 
property,  described  in  the  lis  pen- 
dens, should  be  charged  for  only 
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the  same  proportionate  amount  of 
the  deficiency  appearing  on  the 
sale  of  the  residuary  lands,  with 
which  it  would  have  been  charged 
had  the  omitted  lands  been  in- 
cluded.   In  re  Bingham.  296 

.  It  seems  that  where  a  disputed 
claim  against  a  decedent's  estate 
has  been  referred  under  the  statute 
(2  R.  S.  88,  §  80,  as  amended  by 
chap.  261,  Laws  of  1859),  the  claim- 
ant is  entitled  to  file  a  lis  pendens 
under  said  provision  of  the  Code, 
and  so  to  acquire  a  lien  upon  the 
decedent's  real  estate.  Although 
the  method  so  provided  for  de- 
termining the  controversy  aris- 
ing upon  the  claim  is  a  special 
proceeding,  and  the  said  provision 
of  the  Code,  by  its  terms,  relates 
only  to  an  action,  yet  as  the  statute 
provides  that  the  same  proceeding 
shall  be  had  upon  such  a  reference, 
Mas  if  the  reference  had  been  in 
an  action,"  and  that  the  judgment 
therein  "shall  be  valid  and  ef- 
fectual," r.s  if  rendered  in  an  action 
(2  R.  8.  89,  S  27),  the  intent  was 
to  give  it  the  benefit  of  the  practice 
pertaining  to  actions  so  far  as  prac- 
tically applicable.  Id. 


NUISANCE. 

1.  A  ny  unnecessary  or  unreasonable 
use  of  a  sidewalk  or  street  to  the 
serious  inconvenience  of  the  public 
is  a  nuisance  ver  se.  Flynn  v. 
Taylor.  596 

2.  It  seems  a  remedy  for  the  wrong 
against  the  public  may  be  found 
in  the  indictment  of  the  offender 
(Penal  Code,  §  885).  or  in  a  suit  by 
the  proper  officer  in  behalf  of  the 
people  to  compel  him  to  abate  the 
nuisance.  Id. 

8.  An  individual  who  sustains  a 
special  and  peculiar  loss  in  conse- 
quence of  such  a  nuisance  may 
maintain  an  action  in  equity  for 
damages  and  an  injunction.      Id. 

4  The  right  to  maintain  such  an 
action  docs  not  depend  on  the 
amount  of  special  damages,  pro- 
vided the  plaintiff  suffered  some 
material  injury  peculiar  to  himself . 

Id. 


5.  In  a  populous  city  whatever  turns 
the  tide  of  travel  from  the  side- 
walk directly  in  front  of  a  retail 
store  to  the  opposite  side  of  the 
street  is  presumed  to  cause  special 
damage  to  the  proprietor  of  the 
store.  Id. 

6.  Whether  a  particular  use  of  a 
street  is  an  unreasonable  use  or 
not  is  a  question  of  fact  depend- 
ing on  all  the  circumstances  of  the 
case.  Id. 

Bridges,  piers,    wharves   and 

other  obstructions  in  navigable  rivers 
of  the  state  authorized  by  the  legislature 
not  nuisances. 

See  Kerr  v.  W.  8.  R.  R.  Co.        269 


OFFICE  AND  OFFICER. 

As  to  lien  of  collector's  bond  on 

/  of  his  sureties. 

irisfleld  v.  Murdoch.  815 

PARTIES. 

1.  Where  there  are  conflicting  claim* 
ants  to  the  same  obligation,  each 
claiming  it  as  exclusively  his  own, 
all  should  be  made  parties  before 
the  question  of  title  is  determined 
bv  a  court  of  equity  in  favor  of 
either  against  the  one  from  whom 
the  obligation  is  due.  (Code  Civ. 
Pro.  §  452.)  Mahr  v.  iV.  U.  F.  Ins. 
Co.  452 

2.  It  is  not  enough  for  the  court  to 
direct  that  a  claimant  be  brought 
in;  it  should  refuse  to  proceed  to 
a  determination  of  the  controversy 
so  as  to  affect  his  rights  until  this 
requirement  is  obeyed.  Id. 

3.  Not  only  all  persons  whose  rights 
may  be  affected  by  the  judgment 
should  be  brought  in,  but  anyone 
whose  presence^  essential  to  pro- 
tect a  party.  The  burden  is  upon 
plaintiff  to  secure  the  presence  of 
all  such  persons,  and  it  is  his  mis- 
fortune if  he  is  unable  to  do  so.  Id. 

4.  In  an  action  to  restrain  an  insur- 
ance company  from  paying  the 
amount  of  a  loss  to  the  assured  or 
his  assignee,  plaintiff  claiming  to 
be  an  equitable  assignee,  it  ap- 
peared that  the  policy  was  issued 
to  B.,  in  Iowa,  on  property  in  that 


INDEX. 


755 


state.  B.  sent  it  by  mail  to  the 
plaintiffs  in  New  York  as  collateral 
security  for  a  loan.  The  policy 
,  was  payable  to  B.  only  and  was 
not  formally  assigned  to  plaintiffs. 
The  property  was  destroyed  by 
fire,  and  thereafter  B.  assigned  the 
policy  absolutely  to  one  K.,  a  resi- 
dent of  Iowa.  He  was  not  made 
a  party.  The  company  answered, 
alleging  that  E.  was  a  necessary 
party,  and  obtained  an  order  re- 
quinng  him  to  be  made  a  party 
defendant.  A  supplemental  sum- 
mons and  complaint  were  issued 
and  served  on  K.  in  Iowa  pursuant 
to  an  order  of  publication,  based 
upon  an  affidavit  alleging  that  E. 
claimed  to  have  an  interest  in  the 
policy  in  question.  No  service 
was  made  on  E.  in  this  state  and 
he  did  not  appear  In  the  action; 
he  had,  meanwhile,  commenced  an 
action  m  Iowa  against  the  company 
upon  the  policy,  and  in  its  answer 
to  the  supplemental  complaint, 
it  pleaded  the  pendency  of  the 
Iowa  action;  alleged  that  E.  was 
a  necessary  party  and  that  he  had 
been  ordered  to  be  brought  in,  and 
demanded  that  the  complaint  be 
dismissed  unless  K.  should  be 
brought  in  so  as  to  be  bound  by 
any  judgment  therein.  A  judg- 
ment was  rendered  in  favor  of 
plaintiffs  restraining  the  company 
from  paying  any  money  under  the 
policy  to  B.  or  E.  Held,  error; 
that  K.  was  a  necessary  party,  and 
the  court  not  having  acquired 
jurisdiction  over  him.  could  not 
render  a  judgment  affecting  his 
rights,  and  should  not  have  pro- 
ceeded to  judgment  against  the 
company  without  first  acquiring 
such  jurisdiction.  Id. 


PARTITION. 

Where  by  terms  of  a  will,  the 

testator's  real  estate  is  to  be  deemed  con- 
verted into  'personalty,  the  proceeds  to 
be  held  in  trust  for  the  life  of  a  bene- 
ficiary, until  death  of  the  beneficiary, 
an  action  for  partition  may  not  be 
maintained  by  the  heirs. 

See  Underwood  v,  Curtis.  528 


PARTNERSHIP. 

1.  The  firms  of  8.  &  S.  and  O.  &  Co., 
in  both  of  which  8.  was  a  partner, 


entered  into  a  contract  by  the 
terms  of  which  O.  &  Co.  agreed  to 
publish  in  book  form  certain 
stories  belonging  to  8.  &  8.  and  to 
pay  a  certain  specified  royalty  on 
the  sales.  8.  died  and  plaintiffs, 
who  succeeded  to  the  business  of 
8.  &  8.,  settled  with  O.,  the  sur- 
vivor of  0.  &  Co.,  for  all  royalties 
owing  by  the  latter  firm,  and 
charged  all  claims  against  it.  In 
an  action  against  O.  to  set  aside 
the  settlement  and  release  on  the 
ground  of  fraud,  held,  that  there 
was  no  fiduciary  relation  between 
the  parties;  and  so,  that  a  refusal 
of  the  trial  court  to  hold  that  the 
burden  of  proof  to  show  absence 
of  fraud  rested  upon  defendant 
was  proper.   Smithy.  Ogilvie.  148 

.  Where,  upon  the  formation  of  a 
partnership,  each  of  the  copartners 
contributed  to  the  capital  a  stock  of 
goods  he  had  on  hand,  portions  of 
the  purchase-price  of  which  were 
unpaid  and  the  firm  assumed  and 
agreed  to  pay  the  balance,  held, 
that  the  agreement  of  the  firm 
would  be  deemed  to  have  been 
made  for  the  benefit  of  the  credit- 
ors holding  the  claims  for  unpaid 
purchase-money;  and  that  an  ac- 
tion was  maintainable  by  such  a 
creditor  against  the  firm  upon  the 
agreement.      Hannigan  v.  Allen. 

630 


PATENTS  (FOR  INVENTIONS). 

1.  Where,  in  an  action  by  one  own- 
ing a  license  granting  a  right  to 
manufacture  and  sell  a  patented 
article,  against  an  assignee  of  the 
letters  patent  who  took  his  assign- 
ment after  the  granting  of  the  li- 
cense, to  restrain  him  from  manu- 
facturing and  selling  in  violation 
of  the  rights  granted  by  the 
license,  no  question  was  raised  as 
to  the  validity  of  the  letters  patent 
or  of  the  license,  and  the  only 
question  in  reference  thereto  was 
the  construction  of  the  latter,  held, 
that  the  case  involved  no  question 
arising  under  any  act  of  congress 
in  relation  to  patents,  and  so  that 
the  state  court  had  jurisdiction. 
Mayer  v.  Hardy.  135 

2.  By  the  terms  of  the  license  the 
patentee  covenanted  to  license  but 
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one  other  person,  firm  or  corpora- 
tion. About  the  time  it  was 
granted  said  patentee  granted  to 
a  company  another  license.  Held, 
that  by  the  terms  of  the  license 
the  patentee  was  not  denied  the 
right  of  manufacturing  and  selling 
the  patented  article,  nor  was  she 
required  to  retain  title;  and  that 
the  assignment  carried  with  it  all 
the  rights  of  the  patentee.         Id. 

8.  Also  held,  that  conceding  what- 
ever rights  to  the  use  of  the  patent 
remaining  in  the  patentee  after 
the  granting  of  the  license  were 
personal,  and  that  the  assignment 
operated,  within  the  meaning  of 
the  covenant,  in  plaintiffs  license 

•  as  a  license  to  the  assignee,  and  so 
was  a  breach  of  the  covenant,  yet 
this  did  not  make  the  defendant, 
in  manufacturing  and  selling  the 
patented  article,  a  trespasser  or 
wrong-doer,  because  as  against 
him  the  rights  of  the  plaintiffs 
rest  upon  the  grant  to  them  and 
upon  an  alleged  violation  of  those 
rights  by  defendant,  and  not  upon 
the  covenant,  for  a  breach  of 
which  the  patentee  alone  was 
liable.  Id, 

PAYMENT. 

1.  Wnen  payment  of  a  sealed  instru- 
ment for  the  payment  of  money  is, 
prima  facte,  presumed  from  lapse 
of  time,  such  presumption  has  the 
same  force  and  legal  effect  as  if 
the  fact  had  been  proved  in  any 
other  manner.  Martin  v.  Stod- 
dard. 61 

2.  Where,  in  an  action  to  foreclose 
a  mortgage,  the  complaint  alleges 
the  making,  execution  and  de- 
livery of  a  bond  as  security  for 
the  payment  of  which  the  mort- 
gage was  given,  and  these  aver- 
ments are  admitted  by  the  answer 
and  payment  is  set  up  as  a  de- 
fense, the  failure  of  plaintiff  to 
produce  the  bond,  although  unex- 
plained, does  not  entitle  defendant 
to  a  dismissal  of  the  complaint. 
Andtrmn  v.  Culver.  377 

8.  Neither  is  possession  of  the  bond 
by  defendant  conclusive  evidence 
of  payment.  Id. 

4  Where,  therefore,  in  such  an  ac- 
tion the  bond  was  produced  by  de- 


fendant, but  the  circumstances 
surrounding  the  possession  as  dis- 
closed, were  such  as  to  excite  a 
suspicion  as  to  the  bona  fide*  of 
such  possession,  and  to  rebut  the 
presumption  of  payment  arising 
therefrom,  held,  that  a  finding  of 
non-payment  was  justified.        Id. 

5.  Plaintiff,  as  the  assignee  for  the 
benefit  of  creditors,  sold  and  con- 
verted the  assigned  property  into 
money,  which  he  deposited  in  a 
bank  in  his  own  name.  The  de- 
fendant B.,  as  sheriff,  undertook 
to  levy  upon  such  money,  under 
an  attachment  in  an  action  against 
the  assignors.  Defendant  8.,  an 
under-sheriff,  at  the  direction  of 
the  sheriff,  called  upon  plaintiff 
and  demanded  a  surrender  of  the 
money  under  the  attachment. 
Plaintiff  thereupon  drew  the  money 
from  the  bank,  placed  it  upon  a 
table,  and  told  8.  that  was  the 
money,  but  he  forbade  his  taking 
it;  S.  took  it.  In  an  action  for 
conversion  thereof,  defendants 
claimed  that  the  transaction  was 
in  effect  a  voluntary  payment,  and 
consequently  the  money  could  not 
be  recovered  back.  Held,  unten- 
able.    McAUasUr  v.  Bailey.      588 


PENAL  CODE. 
§385.  Flynnv.  Taylor.  596 

PLEADING. 

1.  In  an  action  to  compel  an  account- 
ing by  a  trustee  the  complaint  al- 
leged that  an  account  was  stated 
between  plaintiff  and  the  trustee 
as  to  all  receipts  and  payments  by 
the  trustee  from  the  trust  estate, 
by  which  a  balance  was  found  in 
his  hands,  which  it  was  his  duty 
to  apply  in  accordance  with  the 
trust.  The  relief  asked  was  an 
accounting  and  application  by  de- 
fendant of  any  balance  found  in 
his  hands  to  the  purposes  of  the 
trust.  It  appeared  that  the  ac- 
count referred  to  was  made  out 
by  plaintiff  from  statements  and 
vouchers  furnished  by  defendant, 
and  when  presented  to  him  he  ad- 
mitted it  to  be  correct.  Held,  that 
the  action  was  not  based  upon  an 
account  stated,  within  the  proper 
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meaning  of  that  term,  as  the  rela- 
tion of  debtor  and  creditor  did 
not  exist  between  the  parties; 
that  the  account,  while  important 
as  evidence,  was  not  controlling, 
and  was  not  an  admission  that 

Elaintiff  had  any  interest  in  the 
alance  on  hand.    Pendergast  v. 
Greenfield.  23 

3.  The  complaint  in  this  action  al- 
leged in  substance  that  defendant's 
highway  commissioner  carelessly 
placed  and  left  a  road  scraper  in 
a  highway  of  the  town,  that  plain- 
tiff's cart  in  which  he  was  travel- 
ing in  the  night-time  ran  against 
the  same  and  he  was  thrown  out 
and  injured.  The  answer  admitted 
that  the  scraper  was  the  property 
of  the  town,  and  alleged  that  de- 
fendant's said  commissioner  of 
highways  "used  due  and  proper 
diligence  and  care  in  the  placing 
and  leaving  of  said  scraper  to  pre- 
vent accident,  impediment  or  dam- 
age to  passengers  with  horses  and 
vehicles."  The  pleadings  were  put 
in  evidence.  Held  that,  subject  to 
the  qualification  stated  in  the 
answer,  the  allegations  therein 
might  be  treated  as  an  admission 
that  the  scraper  was  under  the 
control  of  and  was  left  in  the  high- 
way by  defendant's  commissioner 
of  highways.  Whitney  v.  Town 
of  Ticonderoga.  40 

8.  In  an  action  in  equity  the  defend- 
ant, to  avail  himself  of  the  objec- 
tion that  plaintiff  has  an  adequate 
remedy  at  law,  must  raise  it  by 
answer;  after  the  parties  have  sub- 
mitted to  the  jurisdiction  of  the 
court  the  plaintiff  will  not  be 
turned  out  to  seek  his  remedy  else- 
where upon  objection  taken  for 
the  first  time  at  the  trial.  Baron 
v.  Korn.  224 

4.  A  general  denial  in  the  answer  in 
an  action  on  a  contract  puts  in 
issue  simply  all  matters  which 
plaintiff  is  bound  to  prove  to  make 
out  his  cause  of  action;  in  order  to 
avail  himself  of  facts  not  appear- 
ing upon  the  face  of  the  contract 
to  establish  its  invalidity,  the  de- 
fendant must  plead  them.  Mil- 
bank  v.  Jones.  370 

5.  Where,  therefore,  the  complaint 
in  such  an  action  set  forth  and  the 


plaintiffs  proved  a  contract  valid 
upon  its  face,  held,  that  defendant 
was  not  entitled,  under  his  answer, 
which  was  simply  a  general  denial, 
to  give  evidence  tending  to  show 
that  the  contract  was  against  pub- 
lic policy,  and  so  illegal.  Id. 

6.  Where,  in  an  action  to  foreclose  a 
mortgage,  the  complaint  alleges 
the  making,  execution  and  de- 
livery of  a  bond  as  security  ior 
the  payment  of  which  the  mort- 
gage was  given,  and  these  aver^ 
ments  are  admitted  by  the  answer 
and  payment  is  set  up  as  a  defense, 
the  failure  of  plaintiff  to  produce 
the  bond,  although  unexplained, 
does  not  entitle  defendant  to  a  dis- 
missal of  the  complaint.  Ander- 
son v.  Culver.  377 

7.  A  complaint  that  sets  forth  suc^ 
cessful  deception  intentionally 
practiced  by  the  defendant  upon 
the  plaintiff,  to  his  injury,  allege? 
a  good  cause  of  action.  Kley  v. 
Healy.  555 

POWERS. 

1.  Where  a  testator  authorizes  his 
executor  to  sell  and  convert  into 
money  all  or  a  part  of  his  realty  for 
a  specific  purpose,  which  fails  or 
is  accomplished  without  a  conver- 
sion, the  power  is  extinguished 
and  the  land  cannot  be  sold  by 
virtue  of  it  or  treated  as  person- 
alty, but  descends  to  his  heirs,  un- 
less it  is  devised.  Sweeney  v. 
Warren.  426 

2.  In  order  to  create  a  valid  power, 
either  beneficial  or  in  trust,  it  is  in- 
dispensable that  the  object  or  ob- 
jects to  be  accomplished  by  its 
execution  shall  be  specified  m  or 
clearly  ascertainable  from  the  in- 
strument by  which  the  power  is 
attempted  to  be  created.  Id. 

3.  When  a  power  is  conferred  upon 
executors  by  virtue  of  the  office, 
and  not  upon  them  as  individuals, 
in  the  absence  of  evidence  that  it 
was  intended  to  be  beneficial  to 
them,  the  presumption  is  that  it 
was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the 
estate  and  not  for  their  own  bene- 
fit, ia\ 
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PRACTICE. 

Under  the  provisions  of  the  Code  of 
Civil  Procedure  (§§  2750,  2751) 
limiting  the  time  within  which 
proceedings  may  be  instituted  by 
a  creditor  for  the  disposition  of  the 
real  estate  of  a  decedent  for  the 
payment  of  his  debts  to  three 
years  after  letters  of  administra- 
tion were  first  duly  granted,  but 
providing  that  the  time  during 
which  the  action  is  pending  be- 
tween a  creditor  and  the  executor 
or  administrator,  shall  not  be  part 
of  the  time  limited  "for  present- 
ing a  petition  founded  upon  a  debt 

•  which  is  in  controversy  if  the 
creditor  has,  before  the  expiration 
ef  the  time,  himself  filed  *  *  * 
a  notice  of  the  pendency  of  the 
action,"  it  is  not  requisite  that  the 
petition  itself  should  state  that  it 
Ib  founded  upon  a  debt  which  was 
in  controversy  in  the  action;  this 
may  be  supplied  by  proof.  In  re 
Bingham.  296 

When  remedy  from  erroneous 

judgment  is  by  motion  to  correct  not 
by  appeal. 
See  Columbia Banky.  Q.  T.  ChurcJt. 

361 
Bee  Appeal. 
Pleading. 

Service  (and  Proof  of). 
Trial. 


PRESUMPTION. 

1,  "When  payment  of  a  sealed  instru- 
ment for  the  payment  of  money  is 
prima  facie  presumed  from  lapse 
of  time,  such  presumption  has  the 
same  force  and  legal  effect  as  if 
the  fact  had  been  proved  in  any 
•ther  manner.  Martin  v.  Stod- 
dard. 61 

2;  In  an  action  of  ejectment  plain- 
tiff claimed  title  through  a  sale 
under  said  act.  Defendants  claimed 
that  there  was  a  mortgagee  of  the 
premises  to  whom  notice  had  not 
been  given  as  required  by  the  stat- 
ute (§  5),  and  introduced  in  evi- 
dence the  record  of  a  mortgage 
covering  said  premises,  dated 
August  3,  1837,  and  recorded  the 
day  following.  The  mortgage  was 
omitted  from  the  printed  case,  the 
time  of  payment  did  not  appear, 


nor  was  there  any  evidence  of  pay- 
ments or  of  a  written  acknowledge- 
ment within  twenty  years.  Held, 
the  presumption  was  the  mortgage 
was  payable  on  demand  and  so  the 
statute  began  to  run  against  it 
from  its  date;  that  the  cause  of 
action  having  accrued  before  the 
Code,  the  question  of  limitation 
was  governed  by  the  Revised  Stat- 
utes (2  R.  S.  301,  §  48).  under 
which  payment  of  a  sealed  instru- 
ment for  the  payment  of  money 
would  be  presumed  twenty  years 
after  the  right  of  action  accrued, 
unless  repelled  by  proof  of  pay- 
ment of  some  part  or  a  written 
acknowledgment  of  the  existence 
of  the  right  of  action;  and  that, 
therefore,  payment  of  the  mort- 
gage before  the  sale  in  question 
was  presumed  and  consequently 
the  mortgagee  was  not  entitled  to 
notice.  Id. 

8.  The  ground  for  an  application  to 
the  state  comptroller  to  cancel  a 
tax  sale  was  that  the  land  was  "  not 
properly  advertised  for  redemp- 
tion." The  only  evidence  to  sus- 
tain  it  was  that  of  a  clerk  in  the 
comptroller's  office,  who  produced 
a  book  containing  printed  notices, 
purporting  to  have  been  cut  from 
newspapers,  pasted  therein,  among 
them  notes  of  the  sale  of  the  land 
in  question,  and  that  it  remained 
unredeemed,  also  stating  the 
amount  required  to  redeem,  and 
the  time  for  redemption.  There 
were  no  affidavits  of  the  publishers 
of  the  newspapers  in  reference  to 
the  length  oi  time  the  notices 
were  published,  or  certificates  or 
proof  attached  that  they  were  the 
notices  published.  The  clerk  tes- 
tified that  he  had  no  personal 
knowledge  that  these  notices  were 
published,  or  of  the  contents  of 
the  papers,  and  that  correct  notices 
might  have  been  published  for  all 
that  he  knew.  The  land  in  ques- 
tion was  uncultivated  and  unoccu- 
pied. Held,  that  the  proof  was 
insufficient  to  overcome  the  statu- 
tory presumption  attached  to  the 
comptroller's  deed  of  the  regu- 
larity of  the  sale  and  of  all 
•'  notices  required  by  law  to  be 
given  previous  to  the  expiration 
of  the  two  years  allowed  by  law 
to  redeem  "  (§  65,  chap.  427,  Laws 
of  1885,  as  amended  by  chap.  448, 
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Laws  of  1885).     (ktrander  v.  Dar- 
ling, 70 

4.  The  provision  of  the  statute  enact- 
ing this  presumption  is  not  in  con- 
flict with  any  constitutional  pro- 
vision. Id. 

6\  While  technical  words  in  a  will 
are  presumed  to  have  been  used 
in  their  technical  sense,  when  it 
appears  by  the  context  and  from 
extraneous  facts,  that  the  testator 
used  the  words  in  their  common 
and  popular  sense,  this  overcomes 
the  presumption.  Lawton  v.  Cor- 
lie*.  100 

6.  While,  where  the  signature  of  a 
partv  to  a  written  instrument  ap- 
pears at  the  end  thereof,  in  the 
usual  way  in  which  such  instru- 
ments are  signed,  the  legal  pre- 
sumption arises  that  the  signature 
was  written  for  the  purpose  of 
finally  executing  the  instrument, 
in  the  absence  of  a  signature  at 
the  end  of  the  instrument,  no  such 
presumption  arises  from  the  fact 
that  the  name  appears  written  by 
the  party  in  the  body  of  the  instru- 
ment.    In  re  Booth.  109 

7.  A  married  woman  presumptively 
is  not  chargeable  with  any  arrange- 
ment made  by  her  husband  in  her 
absence,  in  respect  to  the  purpose 
for  which  a  mortgage  upon  her 
separate  real  estate  is  given,  other 
than  such  as  is  imported  by  its 
terms,  although  the  husband:  has 
the  mortgage  in  his  possession  and 
delivers  it  to  the  mortgagee. 
Parker  v.  Collins.  185 

8.  In  proceedings  for  the  sale  of  a 
decedent's  real  estate  for  the  pay- 
ment of  his  debts,  it  appeared  that 
the  debt  upon  which  it  was  founded 
was  the  subject-matter  of  an  action 
between  the  creditor  and  the  ex- 
ecutor. No  evidence  was  given 
that  the  cause  of  action  alleged 
was  contested,  save  proof  of  the 
bringing  of  the  action,  and  that 
it  had  been  pending  six  months 
at  the  time  of  the  filing  of  the  peti- 
tion. Held,  the  reasonable  pre- 
sumption was  that  the  claim  was 
disputed,  and  so  the  proof  was  suf- 
ficient to  give  the  surrogate  juris- 
diction.   In  re  Bingham.  296 


9.  The  personal  estate  of  the  tes- 
tator will  not  be  discharged  from 
the  payment  of  debts,  unless  it 
clearly  appears  by  the  will  that  he 
so  intended.  This  will  not  be  in- 
ferred simply  from  the  fact  that 
authority  is  given  to  sell  all  or 
some  part  of  the  real  estate  for  the 
payment  of  debts,  especially  in  a 
case  where  no  disposition  is  made 
of  the  personalty.  Sweeney  v. 
Warren.  426 

10.  When  a  power  is  conferred  upon 
executors  by  virtue  of  the  office, 
and  not  upon  them  as  individuals, 
in  the  absence  of  evidence  that  it 
was  intended  to  be  beneficial  to 
them,  the  presumption  is  that  it 
was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the 
estate  and  not  for  their  own  bene- 
fit. Id. 


PRINCIPAL  AND  AGENT. 

1.  In  an  action  to  foreclose  a  mort- 
gage executed  by  defendant  C„  a 
married  woman,  which  by  its 
terms  was  to  secure  the  payment 
of  a  sum  stated  according  to  the 
accompanying  bond,  it  appeared 
that  C.  executed  the  mortgage  to 
raise  funds  to  enable  her  to  pro- 
ceed in  the  erection  of  houses  upon 
the  mortgaged  premises.  J.,  the 
mortgagor's  husband,  had  charge 
of  the  work,  and  had  purchased 
materials  therefor  of  the  firm  of 
H.  &  D.  on  his  wife's  behalf.  The 
mortgage,  after  its  execution,  was 
given  to  J.  to  deliver  to  the  mort- 
gagee. The  referee  found  that  at 
the  time  the  mortgage  was  drawn 
it  was  agTeed  between  J.  and  said 
firm  in  the  presence  of  plaintiff, 
the  mortgagee,  that  there  was  due 

.  the  firm  $5,000,  and  that  relying 
upon  such  agreement  plaintiff  pur- 
chased the  claim,  paying  the 
amount  so  fixed,  and  took  an  as- 
signment thereof,  J.  agreeing  as 
agent  for  his  wife  that  said  sum 
should  be  a  part  of  the  sum  se- 
cured by  and  included  in  the 
mortgage.  The  referee  also  found 
there  was  due  H.  &  D.  at  the  time  of 
said  arrangement  only  $3,920.76. 
Held,  that  it  was  not  within  the 
scope  of  J.'s  authority  as  his  wife's 
agent  to  adjust  the  amount  due 
II.  &  D.  for  the  purposes  of  an 
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assignment  of  their  claim  to  plain- 
tiff, and  so  his  wife  was  not  estop- 
ped from  questioning  the  actual 
amount  due,  and  the  adjustment 
was  subject  to  review  and  cor- 
rection; that  plaintiff  having  ad- 
vanced the  money,  not  to  pay  the 
debt,  but  to  obtain  an  assignment 
of  it,  stood  in  the  same  relation  to 
her  as  did  his  assignors  before  the 
assignment.      Parker  v.    Collins. 

185 

2.  It  seems  that  ordinarily  a  person 
authorized  to  deliver  and  deliver- 
ing the  property  of  another  to  a 
common  carrier  for  shipment,  may 
be  treated  by  the  latter  as  having 
authority  to  stipulate  for  and  ac- 
cept the  terms  of  affreightment, 
and  as  against  the  carrier  the 
owner  is  bound  by  them.  Jen- 
nings v.  O.  T.  M.  Co.  438 

8.  While  it  seems  the  governing  body 
of  a  city  cannot  delegate  to  others 
the  power  to  perform  acts  which 
relate  to  the  government  of  the 
city,  it  may,  in  the  absence  of  any 
restriction  in  its  charter,  delegate 
to  a  committee  or  agent  the  power 
to  perform  merely  business  acts, 
such  as  making  purchases  or  doing 
work.  Kramrath  v.  City  of  Albany. 

575 


PRINCIPAL  AND  SURETY. 

As  to  the  enforcement  of  the 

lien  of  a  town  collector's  bond  against 
the  property  of  the  mretie*. 

See  Crisfield  v.  Murdoch.  315 


PROMISSORY  NOTE. 
See  Bills,  Notes,  Checks. 

PUBLIC  POLICY. 

1.  By  the  contract  set  forth  in  the 
complaint  and  proved  on  the  trial, 
defendant  acknowledged  the  re- 
ceipt from  plaintiff  of  $5,000, 
which  he  agreed  to  return  to 
plaintiff  in  case  a  certain  resolu- 
tion set  forth  therein  was  not 
passed  by  the  common  council  of 
the  city  of  New  York,  which 
resolution  authorized  the  street 
commissioner  to  enter  into  a  con- 


tract for  lighting  the  streets,  etc., 
of  the  city.  It  did  not  appear 
that  defendant  was  a  member  of 
the  common  council  or  a  city  offi- 
cial, and  no  evidence  was  given 
on  the  part  of  plaintiff  outside  of 
the  instrument  itself.  Held,  that 
the  contract  by  its  terms  created 
a  valid  trust,  and  was  not  upon 
its  face  within  the  condemnation 
of  the  law  as  against  public 
policy.    Mtlbank  v.  Jones.         370 

.  Defendant,  who  was  the  owner 
of  a  cheese  factory  and  was  en- 
gaged in  manufacturing  several 
varieties  of  cheese  by  a  secret  pro- 
cess known  only  to  her  and  her 
agents,  entered  into  an  agreement 
with  plaintiffs  to  sell  them  her 
factory  and  its  belongings,  to- 
gether with  "the  good  will,  cus- 
tom, trade  marks  and  names  used 
in  and  belonging  to  said  business;" 
she  also  covenanted  to  communi- 
cate to  them  the  secret  of  the 
manufacture,  and  that  she  and 
said  agents  would  refrain  from 
communicating  said  secret  to  any- 
one else,  and  after  a  certain  date 
refrain  from  making,  manufactur- 
ing or  vending  said  cheese  and 
from  using  the  trade-marks  or 
name  "  under  penalty  of  $5,000," 
which  was  "named  as  stipulated 
damages,"  to  be  paid  by  defend- 
ant in  case  of  a  violation  of  this 
covenant  within  five  years.  Sub- 
sequent to  the  date  on  which 
defendant  agreed  to  refrain  from 
manufacturing  and  selling,  and 
within  five  years  from  the  date  of 
the  contract,  two  of  her  said  agents, 
sold  cheese  having  the  same  name 
and  substantially  the  same  trade- 
marks as  that  sold  by  defendant  to 
plaintiffs,  which  was  not  manu- 
factured by  them,  but  was  a  similar 
product  to  that  formerly  so  manu- 
factured. In  an  action  for  an 
alleged  breach  of  said  covenant, 
held,  that  it  was  not  opposed  to 
public  policy  as  in  restraint  of 
trade;  that  it  was  not  confined  to 
defendant's  personal  acts,  but 
covered  as  well  those  of  her  agents; 
and  that,  as  the  actual  damages 
for  a  breach  of  the  covenant  would 
be  wholly  uncertain  and  incapable 
of  being  ascertained  except  by 
conjecture,  it  was  the  intent  of  the 
parties  to  liquidate  them  when 
they  named  $5,000  "as  stipulated 
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damages/'  and  plaintiffs  were  en- 
titled to  recover  that  amount;  that 
the  use  of  the  word  "  penalty" 
was  not,  under  the  circumstances, 
controlling.     Tode  v.  Gross.      480 


QUESTIONS  OP  LAW  AND 
F^CT. 

1.  Whether  a  particular  use  of  a 
street  by  an  abutting  owner  is  an 
unreasonable  use  or  not  is  a  ques- 
tion of  fact  depending  on  all  the 
circumstances  of  the  case.  Flynn 
v.  Taylor.  596 

2.  Where  an  order  of  General  Term 
reversing  a  judgment  entered  upon 
the  report  of  a  referee,  does  not 
state  that  it  was  made  upon  a  ques- 
tion of  fact,  it  must  be  assumed 
here  that  it  was  made  upon  ques- 
tions of  law.  (Code  Civ.  Pro. 
§  1338.)    Hannigan  v.  Allen.    639 

3.  It  seems,  however,  that  where 
there  is  no  evidence  to  sustain  a 
finding  material  to  the  judgment, 
the  ruling  is  upon  a  question  of 
law  (§  993),  and  so  it  is  for  this 
court  to  determine  as  to  whether 
there  is  any  such  evidence.        Id. 

When   question  of  negligence 

one  of  law. 
See  McNally  v.  City  of  Colwes. 


one  of  fact 
Bee  Peii 


Whc?i   question  of  negligence 

"act. 

*eil  v.  Reinhart.  381 


RAILROAD  CORPORATIONS. 

1.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff, 
a  passenger  upon  defendant's  ele- 
vated railroad,  in  alighting  from 
one  of  its  cars,  by  slipping  be- 
tween the  platform  of  the  car  and 
that  of  the  station,  plaintiff 
claimed  that  defendant  had  so 
negligently  constructed  its  road  as 
to  leave  a  space  between  the  plat- 
form and  its  cars  greater  ihan  was 
necessarv  for  the  operation  of  the 
road.  Plaintiff  was  allowed  to 
prove,  under  objection  and  excep- 
tion, the  happening  of  similar  ac- 
cidents at  other  stations  upon  said 
road,  without  giving  evidence 
tending   to  show  that  the  condi- 
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tions  were  similar.  Held  (Vann, 
J.,  dissenting),  error.  Brady  v. 
Manhattan  R.  Go.  46 

2.  It  seems  that  the  evidence  would 
have  been  competent  if  evidence- 
had  been  first  adduced  tending  to 
show  that  the  conditions  were 
similar.  Id. 

3.  It  is  not  a  valid  objection  to  pro- 
ceedings taken  by  a  railroad  com- 
pany to  acquire  land  for  the  pur- 
poses of  its  incorporation,  that  the 
land  is  under  the  waters  of  a  navi- 
gable stream;  the  title  individuals 
may  have  acquired  therein  by 
grant  from  the  state  may  be  taken 
by  the  right  of  eminent  domain 
equally  with  the  upland.  Kerr 
v.  West  Shore  R.  R.  Co.  269 

4.  The  provision  of  the  General  Rail- 
road  Act  (Chap.  140,  Laws  of  1850, 
§  28,  subd.  5),  providing  that 
every  stream  of  water,  water- 
course, etc.,  intersected  or  touched 
by  a  railroad,  shall  be  restored  by 
the  corporation  "  to  its  former 
state,  or  to  such  state  as  not  un- 
necessarily to  have  impaired  it» 
usefulness,"  was  designed  to  pro- 
rect  public  rights,  not  private  in- 
terests, and  applies  only  to  such 
streams  and  water-courses  as  were, 
before  the  construction  of  the 
road,  capable  of  and  accustomed 
to  be  generally  navigated,  and,  so 
far  as  it  applies  to  a  navigable 
river,  has  reference  simply  to  com- 
merce thereon  and  the  general 
right  of  navigation.  Id. 

5.  It  does  not  entitle  each  owner  of 
upland  fronting  upon  a  bay  in  a 
river  intersected  by  a  railroad, 
which  bay  was  not  navigable  ia 
the  ordinary  meaning  of  the  term, 
to  have  a  draw-bridge  constructed 
in  the  road  so  as  to  permit  the 
passage  of  vessels  to  his  property. 

Id. 

6.  Plaintiff  was  the  owner  of  a  farm 
bounded  by  the  Hudson  river,  and 
the  state  had  made  to  him  a  grant 
of  lands  under  water,  extending 
along  the  whole  front  of  his  farm. 
A  railroad  corporation,  to  whose 
title  defendant  is  the  successor, 
constructed  its  road  along  the 
river,  partly  upon  plaintiff's  up- 
land,  partly  upon    the    land  so* 

96 


762 


m)EX. 


granted  by  the  state,  and  partly 
upon  land  under  water  in  front  of 
plaintiff's  property.  The  lands  of 
plaintiff  so  occupied  by  said  road 
were  condemned  in  proceedings 
by  the  railroad  company  to  acquire 
title  thereto,  and  the  sum  awarded 
therein  was  paid  by  it.  The  com- 
missioners of  the  land  office,  pur- 
suant to  authority  given  by  the 
General  Railroad  Act,  executed  to 
the  company  a  grant  of  the  land 
under  water  upon  which  the  road 
was  constructed.  Prior  to  the 
construction  of  1  he  road  there  were 
two  small  docks  upon  plaintiff's 
land  at  which  vessels  landed  for 
freight  and  passengers,  access  to 
which  was  had  by  a  private  wTay 
across  plaintiff's  land  from  a  high- 
way. These  docks  were  within 
the  strip  of  land  acquired  by  the 
company.  There  was  also  a  dock 
on  a  small  bay  near  the  mouth  of 
the  creek,  where  sand  was  shipped 
upon  scows  and  sail  vessels.  The 
railroad  crossed  this  bay  outside 
of  the  land  under  water  granted 
to  plaintiff.  Opposite  the  mouth 
of  the  creek  the  road  crossed  on  a 
bridge,  the  bottom  of  which  was 
four  feet  above  high  water.  Held, 
that  an  action  was  not  maintain- 
able to  compel  defendant  to  restore 
said  way  leading  to  the  docks,  or 
to  construct  a  draw-bridge  so  as  to 
give  vessels  access  to  the  dock  in 
the  bay;  that  under  the  condem- 
nation proceedings  the  railroad 
company  acquired  whatever  title 
plaintiff  had  either  in  the  upland 
or  the  land  under  water;  that  by 
the  grant  from  the  commissioners 
of  the  land  office  said  company  ac- 
quired both  such  reserved  rights 
as  the  state  had  in  the  land  there- 
tofore granted  to  plaintiff  and  the 
title  of  the  state  to  the  land  occu- 
pied by  the  road  in  front  of  plain- 
tiff's premises,  not  included  in  his 
grant;  and  so,  that  defendant 
owed  no  duty  to  plaintiff  save  such 
as  was  owed  to  every  riparian 
owner  whose  access  to  the  channel 
of  the  river  is  cut  off  bv  its  road; 
and  that  as  such  owner  lie  was  not 
entitled  to  the  relief  sought.     Id. 


REDEMPTION. 

1.  It  seems  the  principle  upon  which 
rests  the  right  of  redemption  of 


mortgaged  premises,  requires  that 
the  whole  mortgage  debt  be  paid, 
and  this  is  requisite  to  redemption 
by  the  owner  of  a  portion  only  of 
the  premises,  and  the  holder  of  the 
mortgage  cannot,  as  a  rule,  be  re- 
quired to  take  a  sum  less  than  the 
whole  amount  due,  and,  upon  the 
basis  of  apportionment,  to  release 
a  portion  of  the  premises  from  the 
lien  of  his  mortgage.  Coffin  v. 
Parker.  117 

2.  Where,  however,  after  the  com- 
mencement of  an  action  by  the 
owner  of  fourteen  lots,  covered  by 
a  mortgage,  to  ascertain  the 
amount  due  for  the  purpose  of  re- 
demption, the  owners  of  the  mort- 
gage, with  others  collusively  and 
fraudulently,  for  the  purpose  of 
destroying  the  lien  of  the  mort- 
gage upon  two  of  the  lots  and  of 
throwing  the  burden  thereof 
wholly  upon  the  other  lots,  caused 
prior  mortgages,  one  upon  each  of 
said  two  lots,  to  be  foreclosed 
without  notice  to  the  owners  of 
the  others,  and  each  of  the  lots  to 
be  sold  for  about  the  amount  re- 
quired to  satisfy  the  mortgage 
upon  it,  although  worth  much 
more,  held,  that  a  judgment  was 
proper,  authorizing  plaintiffs  to 
redeem  by  payment  of  the  bal- 
ance due  upon  the  mortgage  in 
question,  less  the  proportionate 
share  thereof  chargeable  to  said 
two  lots.  Id. 

3.  Also  held,  that  a  provision  in  the 
judgment  was  proper,  adjudging 
that  in  case  the  owner  of  any  one 
of  the  lots,  other  than  plaintiffs' 
and  the  two  specified,  should  fail 
to  pay  its  share  of  the  mortgage, 
the  lots  should  be  sold  and  the 
share  paid  to  plaintiffs,  and  direct- 
ing a  reference  to  ascertain  the 
amount  each  of  the  lots  should  be 
charged  for  that  purpose.  Id. 

4.  The  right  to  redeem  lands  from 
sale  exists  only  when  given  by 
statute,  and  while  the  lien  created 
by  the  filing  and  entry  of  a  col- 
lector's bond  is  a  general  one,  with 
no  greater  effect  as  against  prior 
unrecorded  conveyances  than  a 
judgment,  it  is  not  a  judgment 
lien,  or  enforceable  by  sale  under 
execution,  and  the  provision  of  the 
Code  of  Civil  Procedure,  authoriz- 
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1ng  redemption  from  sales  under 
executions  (§  1446),  does  not  apply. 
Crisfield  v.  Murdoch.  815 


HELIGIOUS  CORPORATIONS. 

1.  The  trustees  of  a  religious  corpo- 
ration organized  under  the  general 
act  providing  for  such  organiza- 
tions (Chap.  60,  Laws  of  1813,  as 
amended  by  chap.  45,  Laws  of 
1863).  can  only  when  acting  as  a 
•board  make  or  authorize  acts  bind- 
ing on  the  corporation;  they  have 
no  separate  or  individual  authority 
to  bind  it,  and  this,  it  teems,  al- 
though a  majority,  acting  singly, 
assent  to  the  particular  transaction. 
Columbia  Bank  v.  G.  T.  Church. 

361 

2.  In  an  action  against  such  a  cor- 
poration to  recover  an  alleged  over- 
draft upon  a  deposit  account  kept 
with  it  by  defendant's  treasurer, 
the  complaint  also  set  forth  a 
promissory  note  made  by  a  third 
party,  indorsed  in  defendant's 
name  by  its  treasurer  and  re- 
ceived, as  alleged,  as  security  for 
the  account.  The  referee  found 
upon  sufficient  evidence,  that  the 
account  was  not  opened  or  the 
note  indorsed  with  the  consent  or 
authority  of  defendant  or  its 
board  of  trustees,  and  that  none 
of  the  transactions  between  plain- 
tiff and  said  treasurer  had  been  au- 
thorized or  ratified  by  defendant. 
Held,  that  the  action  was  not  main- 
tainable. Id. 

REMEDIES 

1.  The  beneficiary  of  a  trust  may, 
and  can  only,  by  a  suit  in  equity, 
compel  the  trustee  to  perform  his 
duty  and  account  for  and  apply 
the  trust  estate  in  accordance  with 
the  provisions  of  the  trust.  Pender- 
gast  v.  Greenfield.  23 

2.  It  seems  that  an  action  in  equity 
will  lie  to  restrain  the  defendant 
from  erecting  a  portion  of  a  build- 
ing on  lands  to  which  the  plaintiff 
asserts  and  proves  title,  to  compel 
the  removal  of  so  much  of  the 
foundation  walls  as  had  been  con- 
structed at  the  time  of  the  com- 
mencement of  the  action,  to  cause 
the  land  to  be  restored  to  its  former 


condition  and  to  recover  damages 
occasioned  by  the  defendant's  ac- 
tion, although  the  plaintiff  has  not 
previously  established  in  an  action 
at  law  his  right  to  the  locus  in  quo. 
Baron  v.  Korn.  224 

3.  In  such  an  action  the  defendant, 
to  avail  himself  of  the  objection 
that  plaintiff  has  an  adequate  rem- 
edy at  law,  must  raise  it  by  answer; 
after  the  parties  have  submitted  to 
the  jurisdiction  of  the  court  the 
plaintiff  will  not  be  turned  out  to 
seek  his  remedy  elsewhere  upon 
objection  taken  for  the  first  tune 
at  the  trial.  Id. 

4.  While  remedies  at  law,  either 
affirmative  or  defensive,  may  be 
supported  in  behalf  of  a  judgment 
creditor  having  a  lien  upon,  or  of 
a  purchaser  on  execution  of  tangi- 
ble personal  property  transferred 
by  the  judgment  debtor  in  fraud 
of  his  creditors,  the  same  rule  is 
not  applicable  to  the  proceeds  re- 
ceived bv  the  fraudulent  vendee 
on  sale  by  him  of  the  property; 
those  for  the  pursuit  of  the  cred- 
itor are  the  subject  of  equitable 
jurisdiction  only.  Braem  v.  Mer- 
chants' Sat.  Bank.  608 

5.  Plaintiffs  recovered  a  judgment 
in  New  York  city  against  a  manu- 
facturing corporation  in  Onondaga 
county,  the  day  following  it  was 
docketed  in  said  county  and  execu- 
tion issued  thereon  and  delivered 
to  the  sheriff.  On  the  day  said 
j  udgment  was  recovered  defendant 
took  judgment  in  said  county 
against  said  corporation,  upon  ac- 
ceptance of  an  offer  to  allow  it  in 
an  action  commenced  that  day,  an 
execution  was  immediately  deliv- 
ered to  the  sheriff,  who  then  held 
another  execution  against  the  cor- 
poration, and  he  on  that  day  levied 
upon  the  personal  property  of  the 
corporation;  this  he  subsequently 
sold,  applying  the  proceeds  in  pay- 
ment of  the  execution  first  received 
and  the  balance  upon  defendant's 
execution;  he  returned  plaintiffs' 
execution  n  »lla  bona.  In  an  action 
to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  defend- 
ant's unlawful  and  wrongful  acts 
in  obtaining  judgment  by  collusion 
with  the  corporation  and  so  obtain- 
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lug  an  unlawful  preference  in  vio- 
lation of  the  statute  (1  R.  8.  603, 
§  4),  the  court  directed  a  nonsuit. 
Meld,  no  error;  that  defendant's 
Judgment  having  been  taken  ac- 
cording to  the  forms  of  law,  and 
being  founded  upon  a  valid  debt, 
plaintiffs  could  not  obtain  relief  in 
an  action  at  law.  Id. 

6.  It  seems,  that  plaintiffs'  remedy, 
founded  upon  the  alleged  invalid- 
ity of  defendant's  judgment,  was 
in  equity,  by  applying  to  have  de- 
fendant's execution  set  aside,  or  to 
have  sufficient  of  the  proceeds  of 
the  sale  applied  upon  their  judg- 
ment to  satisfy  it.  Id. 

7.  When  a  municipal  corporation 
discharges  or  threatens  to  dis- 
charge sewage  from  the  outlet  of 
a  permanent  sewer  directly  upon 
private  lands  without  having  ac- 
quired the  right  so  to  do,  the 
owner  is  entitled  to  the  judgment 
of  a  court  of  equity  restraining 
the  injury  committed  or  threat- 
ened; ne  is  not  confined  to  a  re- 
covery of  his  damages  in  an  action 
of  trespass.  K  Y.  C.  <fe  27.  R.  R. 
R.  Co.  v.  City  of  Rochester.       591 

8.  Any  unnecessary  or  unreasonable 
use  of  a  sidewalk  or  street  to  the 
serious  inconvenience  of  the  public 
is  a  nuisance  per  sc,  and  it  seems  a 
remedy  for  the  wrong  against  the 
public  may  be  found  in  the  in- 
dictment of  the  offender  (Penal 
Code,  §  885),  or  in  a  suit  by  the 
proper  officer  in  behalf  of  the  peo- 
ple to  compel  him  to  abate  the 
nuisance.     Mlynn  v.  Taylor.     596 

9.  An  individual  who  sustains  a 
special  and  peculiar  loss  in  conse- 
quence of  such  a  nuisance  may 
maintain  an  action  in  equity  for 
damages  and  an  injunction.       Id. 

10.  A  judgment  which,  although 
finally  determining  certain  mat- 
ters m  controversy  orders  an  ac- 
counting before  a  referee,  is  an 
interlocutory,  not  a  final  judg- 
ment, and  is  not  appealable  to 
this  court ;  the  objection  that  it 
is  not  appealable  may  be  raised 
and  decided  on  the  main  appeal  or 
by  motion  to  dismiss.  McKemnx 
▼.  Officer.  687 


When  remedy  from  erroneous 

judgment  is  by  motion  to  correct  not  by 
appeal. 

See  Columbia  Bank  v.  G.  T. 
Church.  361 

Where  by  will  the  testator's  real 

estate  is  to  be  deemed  converted  into 
personalty,  tJie  Supreme  Court,  in  its 
discretion,  may  refuse  to  entertain  an 
action  for  the  construction  of  the  trill 
leaving  the  question  to  be  determined  by 
Die  Surrogate's  Court. 

See  Underwood  v.  Curtis  52$ 

See  Election  of  Remedies. 


RESCISSION. 

One  who  attempts  to  rescind  a  con- 
tract on  the  ground  of  fraud  is  not 
required  to  restore  that  which  in 
any  event  he  would  be  entitled  to> 
retain,  either  by  virtue  of  the  con- 
tract sought  to  be  set  aside  or  of 
an  original  liability.  Kley  v. 
Healy.  55* 

SALES. 

Plaintiffs  executed  an  instrument 
transferring  in  formal  terms  to  the 
defendant  a  quantity  of  lumber, 
which  it  stated  was  covered  by  a, 
chattel  mortgage  annexed.  The 
kinds  of  lumber,  the  quantity  of 
each,  the  price  per  foot  or  thousand 
and  the  amount  the  whole  would 
come  to  at  the  prices  stated,  were 
specified,  with  the  additional  state- 
ment that  any  mistake  in  the  quan- 
tity was  to  be  corrected.  This- 
amount  so  specified  the  defendant 
agreed  to  apply  on  the  chattel 
mortgage.  Held,  that  the  contract 
was  complete  upon  its  face  and 
that  the  trial  court  properly  ex- 
cluded oral  evidence  to  the  effect 
that  the  instrument  was  not  in- 
tended as  an  absolute  sale,  but 
that  the  agreement  was  that  plain- 
tiffs were  to  have  the  benefit  of 
what  was  realized  on  the  sale  of 
the  lumber  after  deducting  all  ex- 
penses, and  that  it  was  executed 
because  the  lumber  was  in  another 
state  and  the  chattel  mortgage  did 
not  protect  against  a  levy  upon  or 
a  disposition  of  the  lumber  in  that 
state.     Thomas  v.  Scutt.  13$ 

See  Tax  Sales. 

Vendor  and  fctbchaser. 
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SAVINGS  BANKS. 

1.  The  pass-book  of  a  savings  bank 
cannot  be  regarded  as  negotiable 
and  its  possession  does  not  consti- 
tute proof  of  a  right  to  draw  money 
thereon;  it  imports  a  liability  of 
the  bank  to  the  depositor  for  the 
amount  of  moneys  entered  therein 
as  deposited  and  an  agreement  to 
repay  at  such  time  and  in  such 
manner  as  he  shall  direct.  Hum- 
mel v.    Germanic  Savings  Bank. 

488 

3.  Assuming  that  the  by-laws  printed 
in  such  a  book  are  binding  upon 
the  depositor  and  constitute  a  con- 
tract between  the  parties,  the  duty 
devolves  upon  the  officers  of  the 
bank  to  exercise  care  and  active 
diligence  in  order  that  its  depos- 
itors may  be  protected  from  fraud 
and  larceny.  Id. 

$.  In  an  action  to  recover  the  bal- 
ance claimed  to  be  due  plaintiff 
from  defendant,  a  savings  bank,  it 
appeared  that  plaintiff,  on  open- 
ing the  account,  received  a  pass- 
book in  which  his  deposits  were 
entered  and  which  contained 
printed  by-laws;  these  provided, 
among  other  things,  that  payments 
should  only  be  made  to  the  de- 
positor or  his  duly  constituted  at- 
torney, on  production  of  the  pass- 
book, and  that  defendant  would 
not  be  responsible  "  for  any  fraud 
committed  on  its  officers  in  pro- 
ducing the  pass-book  and  drawing 
money  without  the  knowledge  or 
consent  of  the  owner. "  The  money 
in  suit  was  drawn  upon  a  forged 
check  or  receipt  by  a  stranger  who 
had  stolen  the  pass-book.  Held, 
that  although  the  payments  were 
made  in  good  faith,  defendant  was 
liable,  the  jury  having  found 
upon  evidence  authorizing  the 
submission  of  that  question  to 
them,  that  defendant's  officers 
making  the  payments  were  charge- 
able with  negligence.  Id. 


SERVICE  (AND  PROOF  OF). 

Where  an  order  ior  the  publication 
of  a  summons  was  granted,  under 
the  Code  of  Procedure  (§  43o, 
subd.  3),  upon  affidavit  stating 
4 'that  defendant  is  a  non-resident 


of  this  state  nor  can  be  found 
therein,"  held,  that  the  affidavit 
was  insufficient  to  give  jurisdic- 
tion, and  that  a  judgment  entered 
against  the  defendant  by  default 
and  a  title  under  a  sheriff's  deed 
upon  a  sale  of  his  property  under 
said  judgment,  were  void;  that 
the  affidavit  should  have  shown  to 
the  satisfaction  of  the  judge  the 
exercise  of  and  the  failure  to  find 
defendant  in  the  state,  "  after  due 
diligence."  (See  also  Code  Civ. 
Pro.  §  439.)  McCrackm  v.  Flan- 
agan. 498 

SHERIFF. 

Money  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  the 
avails  of  the  property  assigned,  is 
not  subject  to  levy  under  an  at- 
tachment issued  in  an  action 
against  the  assignor,  and  a  sheriff 
making  such  a  levy  is  liable  for 
conversion.    McAUaster  v.  Bailey. 

588 

SHIPPING. 

1.  Under  the  provision  of  the  act  of 
1862  (Chap.  482,  Laws  of  1862,  as 
amended  by  chap.  422,  Laws  of 
1863),  providing  "for  the  collec- 
tion of  demands  against  ships 
and  vessels,"  which  declares  that 
11  whenever  a  debt  *  *  *  shall 
be  contracted  by  the  master, 
owner,  charterer,  builder  or  con- 
signee of  any  ship  or  vessel  *  *  * 
within  this  state  *  *  *  on  ac- 
count of  work  done,  or  materials 
or  other  articles  furnished  in  this 
state  towards  the  building  *  *  * 
such  ship  or  vessel,  *  *  *  such 
debt  shall  be  a  lien  upon  such  ves- 
sel," unfinished  vessels  are  subject 
to  a  lien  for  work  done  and  ma- 
terials furnished  towards  building 
them.  Phcenix  Iron  Co.  v.  Vessels 
Hopdtcong,  etc.  206 

2.  Ferry-boats  are  within  the  term 
"  vessels  "  as  used  in  said  act.    Id, 

3.  When  materials  are  furnished  for 
and  used  in  the  construction  of 
two  vessels  being  built  for  the 
same  party  at  the  same  time  and 
place,  a  lien  is  given  by  the  said 
act  upon  both,  and  it  may  be 
enforced  in  the  same  proceeding. 

Id. 
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4.  Where  a  foreign  corporation, 
upon  orders  of  a  firm  of  ship 
builders  in  this  state,  delivered  to 
the  latter,  at  their  place  of  busi- 
ness in  this  state,  certain  materials 
to  be  used  in  the  construction  of 
two  ferry -boat  8,  and  which  were 
so  used,  held,  that  the  debt  was 
contracted  when  the  goods  were 
delivered  to  the  purchaser,  and  so 
was  contracted  within  this  state 
within  the  meaning  of  the  act.   Id. 


SHIPPING  BILLS. 

1.  Defendant  contracted  to  transport 
several  carloads  of  potatoes  from 
certain  points  on  its  line  to  the 
place  of  destination,  which  was 
beyond  that  line,  at  a  price  fixed, 
of  which  defendant's  station  agents 
were  advised.  The  persons  who 
delivered  the  potatoes  on  the  part 
of  8.  &  Co.,  the  shippers,  signed 
shipping  bills  made  out  on  blanks 
kept  by  defendant  for  that  pur- 

Sose,  and  filled  out  by  its  agents 
l  conformity  with  its  general  re- 
quirement and  custom  on  receipt 
of  goods  for  transportation.  The 
shipping  bills  purported  to  be  re- 
quests on  the  part  of  the  persons 
signing  them  that  the  defendant 
receive  the  property,  addressed  to 
the  consignees,  subject  to  the 
terms  and  conditions  stated  in  or 
upon  the  shipping  bills.  These 
limited  defendant  s  common-law 
liability  in  various  particulars.  8. 
&  Co.  had  no  knowledge  of  the 
shipping  bills  and  did  not  ex- 
pressly authorize  their  agents, 
who  delivered  the  property,  to 
execute  them;  they,  however, 
knew  it  to  be  the  general  custom 
of  railroad  companies,  upon  de- 
livery of  goods  for  transportation, 
to  require  shipping  bills  contain- 
ing the  terms  and  conditions  of 
shipment.  In  an  action  to  recover 
damages  for  the  non-delivery  of  one 
carload  of  potatoes  and  for  dam- 
ages alleged  to  have  been  caused 
by  delay  in  the  delivery  of  the 
others,  hM,  that  conceding  it  to 
have  been  within  the  presumed 
authority  of  those  who  delivered 
the  potatoes  to  make  or  accept 
stipulations  or  conditions  for  the 
reception  and  carriage  of  the  prop- 
erty, beyond  that,  so  far  as  it  was 
dependent  upon  such  presumption 


of  authority,  the  owners  were  not 
necessarily  bound  by  anything 
contained  in  the  shipping  bills; 
that  the  provisions  therein,  so  far 
as  they  may  be  otherwise  con- 
strued, were  not  applicable  to  the 
shipments  in  question;  and,  there- 
fore, only  the  terms  apd  condi- 
tions, so  'far  as  reasonable  and  ap- 
plicable to  through  transporta- 
tion, were  to  be  deemed  within 
the  terms  of  the  contract.  Jen- 
nings v.  Q.  T.  R.  Co.  488 

2.  One  of  the  conditions  in  the  ship- 
ping bills  was  to  the  effect  that  no> 
claim  for  loss  or  detention  shall  be 
allowed  unless  notice  in  writing 
and  particulars  of  the  claim  be 
"  given  to  the  station  freight  agent 
at  or  nearest  to  the  place  of  de- 
livery within  thirty-six  hours  after 
the  goods,  in  respect  to  which 
said  claim  is  made,  are  delivered." 
Held,  that  this  provision  was  ap- 
plicable to  shipments  beyond  the 
terminus  of  defendant's  railway; 
but  that  in  view  of  the  nature  of 
the  property  and  of  the  claim  for 
damages,  the  time  specified  was 
unreasonable;  and  so,  was  not  ap- 
plicable to  the  shipments  in  ques- 
tion; and  that  a  failure  to  give- 
such  a  notice  was  not  a  bar  to  a 
recovery.  Id. 


SIGNATURE. 

While,  where  the  signature  of  s> 
party  to  a  written  instrument  ap- 
pears at  the  end  thereof,  in  the 
usual  way  in  which  such  instru- 
ments are  signed,  the  legal  pre- 
sumption arises  that  the  signature 
was  written  for  the  purpose  of 
finally  executing  the  instrument, 
in  the  absence  of  a  signature  at 
the  end  of  the  instrument,  no  such 
presumption  arises  from  the  fact 
that  the  name  appears  written  by 
the  party  in  the  body  of  the  in- 
strument.   In  re  Booth,  109 


STATE. 

1.  The  abandonment  and  discontinu- 
ance by  the  state  of  certain  por- 
tions of  the  Chenango  canal  under 
and  pursuant  to  the  act  of  1877 
(Chap.  404  of  the  Laws  of  1877)  as 
amended  in  1878  (Chap.  844,  Laws- 
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of  1878),  did  not  release  the  state, 
so  far  as  the  portion  so  abandoned 
is  concerned,  from  the  liability 
imposed  upon  it  by  the  act  of  1870 
(Chap.  321,  Laws  of  1870),  for 
damages  sustained  by  individuals 
caused  by  negligence  of  the  state 
officials.     Woodman  v.  Slate.    397 

2.  The  canal  and  its  appurtenances, 
notwithstanding  the  abandonment 
remained  the  property  of  the  state, 
and  it  was  the  legislative  intent  to 
continue  the  control  of  the  super 
intendent  of  public  works  over 
the  abandoned  portions  until  dis- 
posed of  as  authorized  by  the  act. 

Id. 

8.  The  provision  of  said  act  of  1877 
(|  13)  to  the  effect  that  no  person 
shall  have  any  claim  against  the 
state  for  or  by  reason  of  such 
abandonment,  has  reference  only 
to  damages  incident  to  the  discon- 
tinuance. Id. 

4.  Where,  therefore,  after  the  aban- 
donment, plaintiff  was  injured  by 
the  fall  of  a  farm  bridge  previously 
constructed  by  the  state  over  the 
abandoned  portion  of  the  canal, 
and  upon  the  hearing  of  a  claim 
for  the  injury,  it  appeared  that  at 
the  time  of  the  injury  such  por- 
tion, including  the  bridge,  still 
belonged  to  the  state,  and  that  the 
accident  was  caused  by  the  negli- 
gence of  the  state  officials  in  using 
an  unsound  timber  in  the  construc- 
tion of  the  bridge,  lield,  that  the 
state  was  liable.  Id. 

$tf  BOARD  OP  CLAIM8. 

Canals. 


STATE  COMPTROLLER. 
See  Comptroller. 
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Chap.  842,  Laws  of  1885. 

Bee  Miller  v.  Mead,  544. 

Chap.  314,  Laws  of  1858. 

£?€  ifa*.  &z*£  v.  Levy,  549. 

§  3,  chap.  110,  Za«*  0/I88O. 

See  Grown  Point  Iron  Co.  v.  Mtna 
Ins.  Co.,  608. 

See  Collateral  Inheritance  Act. 
Limitation  of  Actions. 
Statute  of  Frauds. 


STREETS. 
See  Highways. 

SUMMONS. 

Where  an  order  for  the  publication 
of  a  summons  was  granted,  under 
the  Code  of  Procedure  (§  435, 
subd.  3),  upon  affidavit  stating 
"that  defendant  is  a  non-resident  3. 
of  this  state  nor  can  be  found 
therein,"  field,  that  the  affidavit 
was  insufficient  to  give  jurisdic- 
tion, and  that  a  judgment  entered 
against  the  defendant  by  default 
and  a  title  under  a  sheriff's  deed 
upon  a  sale  of  his  property  under 
said  judgment,  were  void;  that  the 
affidavit  should  have  shown  to  the 
satisfaction  of  the  judge  the  exer- 
cise of  and  the  failure  to  find  de- 
fendant in  the  state  "after  due 
diligence."  (See also  Code  Civ.  Pro. 
§  439.)    McCracken  v.  Flannigan. 

493 

SURROGATE'S  COURT. 

1.  In  proceedings  for  the  sale  of  a 
decedent's  real  estate  for  the  pay- 
ment of  his  debts,  it  appeared  that 
the  debt  upon  which  it  was 
founded  was  the  subject-matter  of 
an  action  between  the  creditor  and 
the  executor.  No  evidence  was 
given  that  the  cause  of  action  al- 
leged was  contested,  save  proof  of 
the  bringing  of  the  action,  and 
that  it  had  been  pending  six 
months  at  the  time  of  filing  the 
petition.  lit  Id,  the  reasonable 
presumption  was  that  the  claim  I 
was  disputed,  and  so  the  proof  I 
was  sufficient  to  give  the  surro-  J  5, 
£ate  j  urisdiction.    In  re  Bingha  m .  1 


.  H.,  who  held  mortgages  executed 
by  one  of  the  heirs  and  devisees 
upon  lands  specifically  devised  to 
him  and  upon  his  interest  in  lands 
forming  part  of  the  residuary 
estate,  was  not  named  in  the  peti- 
tion or  citation.  Afterwards,  upon 
affidavit  of  the  petititioner  that 
certain  persons,  not  including  H., 
had  or  claimed  an  interest,  cita- 
tions were  issued  to  them  and  also 
to  H.  The  latter  appeared  and 
filed  an  answer,  setting  forth  ob- 
jections to  the  jurisdiction  of  the 
surrogate  and  matters  upon  the 
merits.  After  the  close  of  the 
proof  H.  submitted  propositions 
to  the  surrogate  with  requests  to 
find  and  excepted  to  the  findings 
made.  Held,  that  by  his  appear- 
ance and  taking  part  in  the  pro- 
ceedings H.  became  a  partv,  and 
the  surrogate  acquired  jurisdiction 
to  make  a  decree  as  against  him. 

Id. 

The  decedent  died  seized  of  certain 
real  estate  which  was  described  in 
the  petition,  but  was  not  included 
in  the  lis  pendens.  This  real  estate 
was  not  specifically  devised  and 
was  not  covered  by  the  mortgage 
held  by  H.  and  he  liad  no  oppor- 
tunity within  the  three  years  to 
cause  or  suggest  that  it-be  charged 
in  the  proceedings.  Held,  the  stat- 
ute contemplated  that  all  the  real 
estate  should  be  charged,  save  as 
excepted  (Code  Civ.  Pro.  §§  2750, 
2751);  and  that  H.  was  entitled  to 
a  direction  in  the  decree  that  the 
specifically  devised  real  property, 
described  m  the  lis  pendens,  should 
be  charged  for  only  the  same  pro- 
portionate amount  of  the  de- 
ficiency appearing  on  the  sale  of 
the  residuary  lands,  with  which  it 
would  have  been  charged  had  the 
omitted  lands  been  included.     Id. 

The  rights  of  creditors  to  the  pay- 
ment of  their  debts  out  of  the  pro- 
ceeds of  the  real  estate  of  a  tes- 
tator, in  the  absence  of  proof  of 
laelu*  on  their  part,  may  not  be 
denied  because  of  the  fact  that  the 
executor  has  squandered  the  per- 
sonal property  which  came  to  his 
hands.  Id. 

It  appeared  that  in  an  action 
brought  by  the  people,  on  the  re- 
lation of  the  surrogate  as  such, 
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against  the  decedent  and  others, 
judgment  had  been  rendered 
against  the  defendants;  a  claim 
founded  on  this  judgment  was 
presented  in  these  proceedings; 
this  was  rejected  by  the  surrosatc 
as  not  a  lien  upon  the  real  estate 
for  the  reason  that  no  lis  pendens 
had  been  filed  in  the  action.  It 
did  not  appear  what  was  the  pur- 
pose of  that  action.  Held,  that  it 
could  not  be  assumed  from  the 
title  that  the  surrogate  had  any 
personal  interest  in  the  judgment, 
and  while,  if  when  the  claim 
thereon  was  presented  the  objec- 
tion had  been  taken,  the  question 
would  have  arisen  whether  the  re- 
lation of  the  surrogate  to  it  was 
such  as  to  disqualify  him  from  ad- 
judicating upon  it,  as  the  question 
was  not  presented  and  the  claim 
was  rejected,  it  did  not  affect  the 
validity  of  the  decree  in  proceed- 
ings which  were  not  founded  upon 
the  debt  represented  by  the  judg- 
ment. Id. 

6.  It  seems  that  where  a  disputed 
claim  against  a  decedent's  estate 
has  been  referred  under  the  stat- 
ute (2  R.  S.  88,  $  36,  as  amended 
by  chap.  261,  Laws  of  1859),  the 
claimant  is  entitled  to  file  a  lis 
pendens  under  said  provision  of 
the  Code,  and  so  to  acquire  a  lien 
upon  the  decedent's  real  estate. 
Although  the  method  so  provided 
for  determining  the  controversy 
arising  upon  the  claim  is  a  special 
proceeding,  and  the  said  provision 
of  the  Code,  by  its  terms,  relates 
only  to  an  action,  yet  as  the  stat- 
ute provides  that  the  same  pro- 
ceeding shall  be  had  upon  such  a 
reference,  *'  as  if  the  reference  had 
been  in  an  action,"  and  that  the 
judgment  therein  "  shall  be  valid 
and  effectual,"  as  if  rendered  in  an 
action  (2  R.  8.  89,  §  37),  the  intent 
was  to  give  it  the  benefit  of  the 
practice  pertaining  to  actions  so 
far  as  practically  applicable,     Id. 

7.  The  claim  upon  which  the  pro- 
ceedings for  the  sale  of  the  dece- 
dent's real  estate  was  based,  was 
an  assessment  upon  the  share- 
holders of  a  national  bank,  of 
which  the  decedent  was  one;  he 
was  at  the  time  of  his  decease  the 
owner  of  certain  shares  therein, 
and  he  held  certain  other  shares 
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which  came  to  him  from  a  son  who 
died  intestate,  leaving  his  father 
his  only  next  of  km;  F.,  the 
father,  with  another,  took  out  let- 
ters of  administration;  F.  took 
possession  of  the  shares  and  voted 
upon  them  with  his  other  shares, 
and  received  the  dividends  thereon ; 
he  never  made  any  judicial  settle- 
ment of  his  accounts  as  adminis- 
trator, nor  was  the  stock  of  his  son 
transferred  to  him  on  the  books  of 
the  bank.  Held,  that  the  assess- 
ment upon  said  stock  was  properly 
rejected  as  a  claim  against  the 
estate  of  F. ;  that  while  the  resid- 
uary interest  in  the  stock  after 
payment  of  the  debts  of  his  intes- 
tate belonged  to  him,  while  he  held 
the  relation  of  administrator, 
which  could  only  be  terminated 
through  a  judicial  settlement  of 
his  accounts,  he  could  not  be 
treated  as  having  the  legal  title  to 
the  stock  other  than  in  his  repre- 
sentative capacity.  Id. 

Where  by  will  the  testator3 srt  at 

estate  is  to  be  deemed  converted  into 
personalty \  the  Supreme  Court,  in  its 
discretion,  may  refute  to  entertain  an 
action  for  the  construction  of  the  trill, 
tearing  tit*  question  to  be  determined 
by  the  Surrogate's  Court, 

See  Undcncood  v.  Curtis.  523 


SUSPENSION  OF  POWER  OF 
ALIENATION. 

1.  The  will  of  M.  gave  to  her  hus- 
band the  use  of  her  whole  estate 
during  life,  subject  to  the  pay- 
ment of  certain  legacies  and  to 
annuities  to  three  cousins  of  the 
testatrix.  In  case  of  the  death 
of  either  cousin,  the  annuity  of 
that  one  was  to  go  to  the  surviv- 
ors. In  case  of  the  death  of  the 
husband  before  the  testatrix,  the 
will  provided,  as  to  certain  speci- 
fied real  estate,  as  follows:  That 
A.,  one  of  the  cousins  and  an  ex- 
ecutrix, should  have  the  sole  su- 
pervision and  management  thereof, 
she  to  receive  one-tenth  of  the  net 
income  for  her  services,  and  one- 
fourth  of  the  residue  in  lieu  of 
commissions;  three-eighths  of  the 
remainder  was  directed  to  be  paid 
to  each  of  the  other  cousins;  in 
case  of  the  death  of  either,  the 
share  of  that  one  to  be  paid  to 
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the  survivors.  Upon  the  death  of 
the  cousins,  the  will  provided  that 
one-third  of  said  real  estate  should 
go  to  the  children  of  each  of  her 
cousins;  in  case  of  the  death  of 
either  without  children,  the  share 
of  that  one  to  go  to  the  children 
of  the  survivors.  The  executors 
were  empowered  to  sell  said  real 
estate  during  the  existence  of  the 
life  estate,  provided  the  Supreme 
Court  on  petition  should  permit 
and  direct  it,  the  proceeds  of  sale 
to  be  invested,  and  the  income  and 
principal  to  be  disposed  of  in  the 
same  manner  as  before  provided 
as  to  the  land.  The  testatrix  sur- 
vived her  husband.  In  an  action 
of  ejectment  wrherein  defendants 
claimed  to  hold  under  the  will, 
held,  that  its  effect  was  to  vest 
title  in  A.,  in  trust,  said  trust  to 
continue  during  the  lives  of  the 
three  cousins;  and  so,  that  the  pro- 
vision was  void,  as  it  suspended 
the  power  of  alienation  and  the 
absolute  ownership  of  the  proceeds 
of  a  sale  for  more  than  two  lives 
in  being  at  the  death  of  the  testa- 
trix; and  that,  upon  the  death  of 
M.,  the  title  to  the  land  vested  in 
her  father,  who  was  her  only  heir 
at  law.     Fmcler  v.  lugeraott*    472 

2.  "Where  a  trust  is  created  by  which 
the  possession  of  personal  prop- 
erty and  the  legal  estate  therein  is 
vested  in  trustees  during  the  con- 
tinuance of  the  trust,  the  absolute 
ownership  of  such  property  is  sus- 
pended, and  to  validate  the  trust, 
the  duration  of  such  suspension 
must  be  limited  to  two  lives  in 
being;  not  to  a  term  of  years 
however  short.  Undtricood  v. 
Curti*.  523 

8.  The  will  of  C,  as  modified  by  a 
codicil  thereto,  after  certain  speci- 
fied bequests,  directed  that  his 
executrices  should  take  possession 
of  the  residuary  estate,  real  and 
personal,  and  convert  the  real 
estate  into  money  at  such  time  as 
they  might  deem  proper,  during 
a  period  not  exceeding  ten  years 
after  the  death  of  the  testator's 
widow;  that  during  the  life-time  of 
the  widow  and  until  the  real  estate 
should  be  sold,  the  executrices. 
two  daughters  of  the  testator, 
should  collect  the  income  of  the 
estate  and  apply  the  same  to  the 


use  of  the  widow  and  to  their  own 
use  or  the  survivor  of  them,  and 
after  her  death,  if  the  real  estate 
was  not  then  sold,  to  their  own 
use  or  the  survivor  of  them  until 
such  sale;  that  immediately  there- 
after the  estate  should  be  divided 
into  four  equal  shares,  one  of 
which  each  of  the  executrices 
should  receive  personally,  the 
remaining  two  snares  to  be  re- 
tained by  them  in  trust,  the  income 
of  one  share  to  be  paid  to  U. 
during  her  life,  at  her  death  the 
principal  to  go  to  her  heirs,  the 
income  of  the  other  share  to  be 
paid  to  B.  during  her  life,  at  her 
death  the  principal  to  go  to  her 
heirs.  In  an  action  brought  by  U. 
and  B.,  who  were  also  daughters 
of  the  testator,  to  procure  the  par- 
tition of  the  real  estate  of  which 
C.  died  seized,  or  if  partition  could 
not  be  had,  to  obtain  a  construc- 
tion of  the  will  and  codicil,  held, 
that  the  real  estate  was  on  the 
death  of  the  testator  converted  into 
personalty,  the  legal  title  to  which 
was  vested  in  the  executrices  in 
trust;  that  during  the  continu- 
ance of  the  trust  the  absolute 
ownership  was  suspended;  that  as 
the  trust  attempted  to  be  created 
for  the  benefit  of  the  testator's 
daughters  was  not  limited  by  lives 
in  being,  but  upon  the  life  bf  the 
widow  and  an  indefinite  period 
thereafter,  which  might  be  of  ten 
years'  duration,  it  was  violative  of 
the  Statute  of  Perpetuities,  and 
so,  void.  Id. 

4.  But  Jteld,  that  as  the  trust  created 
for  the  life  of  the  widow  was  sep- 
arable from  the  others,  their  inva- 
lidity did  not  affect  it,  and  the 
trust  for  her  benefit  should  be  per- 
mitted to  stand  ;  and  except  as  to 
the  estate  created  for  her  life,  that 
the  testator  died  intestate.         Id. 


TAX  SALES. 

1.  In  an  action  of  ejectment  plaintiff 
claimed  title  through  a  sale  under 
said  act.  Defendants  claimed  that 
there  was  a  mortgagee  of  the 
premises  to  whom  notice  had  not 
been  given  as  required  by  the 
statute  (£  5),  and  introduced  in  evi- 
dence the  record  of  a  mortgage 
covering    said     premises,    dated 
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August  8,  1887,  and  recorded  the 
day  following.  The  mortgage 
was  omitted  from  the  printed  case, 
the  time  of  payment  did  not  ap- 
pear, nor  was  there  any  evidence 
of  payments  or  of  a  written 
acknowledgment  within  twenty 
years.  Held,  the  presumption  was 
the  mortgage  was  payable  on  de- 
mand and  so  the  statute  began  to 
run  against  it  from  its  date;  that 
the  cause  of  action  having  accrued 
before  the  Code,  the  question  of 
limitation  was  governed  by  the 
Revised  Statutes  (2  R.  8.  301, 
§  48),  under  which  payment  of  a 
sealed  instrument  for  the  payment 
of  money  would  be  presumed 
twenty  years  after  the  right  of  ac- 
tion accrued,  unless  repelled  by 
proof  of  payment  of  some  part  or 
a  written  acknowledgment  of  the 
existence  of  the  right  of  action; 
and  that,  therefore,  payment  of 
the  mortgage  before  the  sale  in 
question  was  presumed,  and  con- 
sequently the  mortgagee  was  not 
entitled  to  notice.  Martin  v.  Stod- 
dard. 61 

2.  The  provisions  of  the  statute 
making  it  the  duty  of  the  state 
comptroller,  "on  receiving  evi- 
dence" that  a  sale  of  land  for 
taxes  was  invalid  or  ineffectual  to 
give  title  to  the  land  sold,  "to 
cancel  the  sale  "  and  refund  to  the 
purchaser,  his  representatives  or 
assigns  the  purchase-money  (§§  83, 
85,  chap.  427,  Laws  of  18o5),  were 
enacted  for  the  benefit  of  the  pur- 
chaser, and  he,  not  the  owner  of 
the  land,  is  the  proper  party  to  the 
proceeding.  Ostrander  v.  Dar- 
ling. 70 

3.  Where,  therefore,  the  comptroller 
on  application  of  the  owner,  with- 
out notice  to  the  purchaser  or  his 
assigns  or  knowledge  on  his  part, 
entered  a  sale  as  "  canceled/'  held, 
that  the  attempted  cancellation  was 
inoperative  and  void,  and  the  in- 
terest of  the  holder  under  the  tax 
sale  was  not  affected  thereby.    Id. 

4.  The  ground  for  the  attempted 
cancellation  was  that  the  land  was 
'•not  properly  advertised  for  re- 
demption." The  only  evidence  to 
sustain  it  was  that  of  a  clerk  in 
the  comptroller's  office,  who  pro- 
duced a  book  containing  printed 


notices,  purporting  to  have  been 
cut  from  newspapers,  pasted 
therein,  among  them  notes  of  the 
sale  of  the  land  in  question,  and 
that  it  remained  unredeemed,  also 
stating  the  amount  required  to  re- 
deem, and  the  time  for  redemption. 
There  were  no  affidavits  of  the 
publishers  of  the  newspapers  in 
reference  to  the  length  of  time  the 
notices  were  published,  or  certifi- 
cates or  proof  attached  that  they 
wrere  the  notices  published.  The 
clerk  testified  that  he  had  no  per- 
sonal knowledge  that  these  notices 
were  published,  or  of  the  contents 
of  the  papers,  and  that  correct 
notices  might  have  been  published 
for  all  that  he  knew.  The  land  in 
question  was  uncultivated  and  un- 
occupied. Held,  that  the  proof 
was  insufficient  to  overcome 
the  statutory  presumption  at- 
tached to  the  comptroller's  deed  of 
the  regularity  of  the  sale  and  of 
all  "notices  required  by  law  to  be 
given  previous  to  the  expiration  of 
the  two  years  allowed  by  law  to 
redeem  "  (§  66,  chap.  427,  Laws  of 
1855,  as  amended  by  chap.  448, 
Laws  of  1885).  Id. 

5.  The  provision  of  the  statute  enact- 
ing this  presumption  is  not  in  con- 
flict with  any  constitutional  pro- 
vision. Id. 

6.  Under  the  provisions  of  the  title 
of  the  New  York  Consolidation 
Act  (S§  945,  946,  chap.  410,  Laws 
of  1882),  in  relation  to  sales  of  land 
for  taxes,  assessments  and  water- 
rates,  requiring  "the  grantee  or 
the  person  claiming  under  him, 
in  order  to  complete  Jiis  title"  to 
land  conveyed  by  the  city  comp- 
troller under  a  tax  sale,  to  file 
with  the  clerk  of  arrears  an  affi- 
davit of  service  upon  the  owner 
and  occupant  of  notice  to  redeem, 
and  directing  the  comptroller,  in 
case  he  shall  be  satisfied  by  the  affi- 
davit that  the  notice  has  been  duly 
served,  if  the  moneys  required  for 
redemption  have  not  been  paid,  to 
certify  to  the  fact  "  under  his 
hand  and  seal,"  and  declaring  that 
"the  conveyance  shall  thcreujxm 
become  absolute,"  the  comp- 
troller's certificate  in  the  form  pre- 
scribed is  a  condition  precedent 
to  the  vesting  of  title  in  the  grantee 
or  a  claimant  under  him.    A  certifl- 
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cate,  to  be  effectual  to  transfer  the 
title,  must  be  sealed  as  well  as 
signed  by  the  comptroller,  and  the 
seal  must  be  affixed  by  the  comp- 
troller who  signed  it.  Lockwood 
v.  Gehlert.  241 

7.  Where,  therefore,  in  an'  action  of 
ejectment  in  which  defendant 
claimed  under  a  comptroller's  deed 
on  sale  of  the  land  for  unpaid 
taxes,  it  appeared  that  a  certifi- 
cate in  due  form  was  signed  by 
the  comptroller,  but  was  not 
sealed;  that  after  the  expiration 
of  his  term  of  office,  and  before 
any  attempt  to  redeem  had  been 
made,  his  successor  caused  a  seal 
to  be  affixed  to  the  certificate,  held, 
that  defendant  had  acquired  no 
title.  Id. 

TAXATION. 

See  Assessment  and  Taxation. 


TENDER. 

1.  Where,  by  the  terms  of  a  mort- 
gage, the  mortgagee  covenants  to 
release  a  portion  of  the  mortgaged 
premises  upon  payment  of  a  speci- 
fied portion  of  the  sum  secured;  a 
tender  of  the  amount  specified  is 
not  available,  in  an  action  to  fore- 
close the  mortgage,  as  a  basis  for 
affirmative  relief,  i.  e.,  the  release 
of  the  portion  specified,  unless  the 
tender  has  been  kept  good  and  the 
money  paid  into  court.  Werner  v. 
Tuck.  217 

2.  In  an  action  to  procure  the  can- 
cellation of  the  satisfaction  of  a 
judgment  the  complaint  alleged 
the  recovery  of  the  -judgment 
against  defendant  H.,  which  was  a 
lien  upon  certain  lands  owned  by 
him;  that  plaintiff  was  induced  to 
satisfy  the  same  and  countermand 
an  execution  issued  thereon,  with- 
out receiving  any  consideration 
therefor,  by  false  and  fraudulent 
representations  of  H.  made  with 
intent  to  deceive,  to  the  effect  that 
he  was  a  member  of  a  mercantile 
firm  having  a  lucrative  interest 
therein,  and,  having  been  misled 
thereby,  she  consented  to  comply 
with  his  request  on  condition  that 
he  would  pay  her  attorney  his  fees 
in  said  action,  which  he  did,  and 


upon  his  promise  to  pay  the  judg- 
ment; that  H.  failed  to  pay,  and 
had  no  property  except  said  lands. 
There  was  no  averment  of  a  return 
or  of  a  tender  back  of  the  money 
paid  by  defendant.  Upon  the 
opening  by  plaintiff's  counsel  on 
the  trial  a  motion  made  to  dis- 
miss the  complaint  on  the  ground 
that  it  did  not  state  a  cause  of 
action  was  granted.  Held,  error; 
that  while  the  sum  paid  by  the  de- 
fendant should  be  taken  into 
account  in  the  award  of  relief,  an 
offer  to  restore  it  was  not  a  condi- 
tion precedent  to  bringing  the 
action.    Kley  v.  Healy.  555 

When  proof  of  tender  not  neces- 
sary to  sustain  action  for  purchase- 
price  of  goods  undcr^contract  of  sale. 

See  Atkinson  v.  TruesdeU.         230 

In  action  to  recover  back  moneys 

paid  under  a  contract  by  which  plain- 
tiff was  to  receive  therefor  certain  rail- 
road bonds  ;  also  that  the  money  was 
to  be  returned  at  any  time  ifplaintijf 
was  dissatisfied,  held,  it  was  not 
necessary  for  plaintiff  to  tender  back 
before  bringing  suit  a  certificate  re- 
ceived by  him  which  it  was  found  had 
no  value  ;  tluit  it  was  sufficient  to  sur- 
render it  on  trial. 

See  Lewis  v.  Andrews.  673 


TITLE. 

1.  By  the  terms  of  a  lease  of  a  farm 
for  dairy  purposes,  the  tenant 
agreed  to  take  charge  of  the  stock, 
in  which  he  and  his  landlord  had 
a  joint  interest,  to  raise  enough  on 
the  place  to  feed  it,  and  if  enough 
was  not  raised  to  buy  what  was 
necessary.  In  an  action  of  replevin 
by  the  landlord  to  recover  farm 
products  levied  on  by  defendant 
by  virtue  of  attachments  against 
the  tenant,  it  appeared  that  suffi- 
cient was  not  raised  on  the  farm  to 
feed  the  stock.  Held,  that  the  title 
to  the  farm  products  was  in  the 
tenant,  not  in  the  landlord;  and  so, 
that  plaintiff  was  not  entitled  to 
recover.     Colrille  v.  Miles.        159 

2.  Title  to  land,  established  by  ad- 
verse possession,  is  as  effectual,  for 
the  purpose  of  remedy  or  defense, 
as  that  created  in  any  other  man- 
ner.   Greene  v.  Couse.  386 
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8.  While  a  mortgages  as  such  has  no 
title  to  the  land  described  in  the 
mortgage,  he  is  deemed  a  purchaser 
sub  rnodo,  and  his  mortgage,  in  a 
like  qualified  sense,  is  a  convey- 
ance.    Nat.  Bank  v.  Levy.       549 

4.  When  the  equity  of  redemption  is 
foreclosed,  the  purchaser  takes  the 
estate  the  mortgagor  had  at  the 
time  he  gave  the  mortgage;  until 
foreclosure  the  title  is  held  subject 
to  the  mortgage  and,  to  the  extent 
of  its  amount,  the  mortgagor's  es- 
tate in  the  land  is  practically  di- 
minished. Id. 

5.  A  contract  for  the  sale  of  land  en- 
tered into  by  defendant  with  plain- 
tiff's assignor,  who  was  her  hus- 
band, provided  that  the  property 
should  be  conveyed  subject  to 
"  existing  tenancies,"  and  subject 
to  a  lease  to  one  T.,  "expiring 
May  1,  1889."  In  an  action  to  re- 
cover back  the  amount  paid  and 
damages  sustained  through  a 
breach  of  contract,  it  appeared 
that  T.  was  in  possession  of  a  part 
of  the  premises  under  a  written 
lease,  for  a  term  which  expired 
May  1, 1889.  The  lease,  however, 
contained  a  covenant  for  renewal 
for  an  additional  term  of  two  years. 
A  deed  of  the  premises  was  ten- 
dered, which  plaintiff  refused  to 
accept  on  the  ground  of  defect  in 
the  title.  A  verdict  was  directed 
for  plaintiff.  Ilrld,  no  error;  that 
the  covenant  of  renewal  in  the  lease 
to  T.  was  one  which  ran  with  the 
land,  and  so  was  enforceable 
against  the  grantee  of  the  lessor, 
and    constituted  an  incumbrance 

•which  justified  the  purchaser  in 
refusing  to  take  the  title  under  the 

.contract;  that  the  word  "  existing 
tenancies  "  could  not  be  construed 
as  covering  the  lease  in  question  in 
the  face  of  the  specification  that 
such  lease  expired  May  1, 1889,  but 
should  be  considered  as  applicable 
to  other  tenancies.  Fruhavff  v. 
r-mlham.  587 


TOWNS. 

1.  In  the  provision  of  the  statute 
making  towns  liable  "  for  all  dam- 
ages to  person  or  property  by  rea- 
son of  defective  highways  or 
bridges  in  such  towns,  in  cases 


which  the  commissioner  or  com- 
missioners of  highways"  were 
liable  (§  1,  chap.  700,  Laws  of 
1881).  the  words  "defective  high- 
ways" are  used  in  reference  to 
their  condition  for  public  travel, 
and  within  the  meaning  of  the  pro- 
vision a  highway  may  be  rendered 
defective,  no  less  by  an  obstruction 
placed  in  it,  than  by  a  physical 
disturbance  or  injury  to  the  bed  of 
the  roadway.  Whitney  v.  Town 
of  Ticonderoga.  40 

2.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff,  alleged  to 
have  been  caused  by  defendants' 
negligence  in  having  allowed  a 
bridge  which  constituted  part  of 
the  highway  and  its  approaches  to 
become  unsafe  and  dangerous, 
plaintiff  was  permitted,  under  ob- 
jection, to  prove  that  after  the 
accident  guards  to  the  approaches 
of  the  bridge  and  a  new  abutment 
and  retaining  wall  were  erected  by 
defendants'  commissioner  of  high- 
ways, and  that  he  deemed  them 
necessary.  Held,  error.  Getty  v. 
Townofllamlin.  636 

As  to  the  enforcement  of  the  lien 

of  a  toicn  collector's  bond  against  tlte 
property  of  the  sureties. 

See  Orisfield  v.  Murdoch.  815 


TRIAL. 

1.  In  an  action  to  compel  an  account- 
ing by  the  trustee,  defendant  is 
not  entitled  as  of  right  to  a  trial 
of  the  issues  of  fact  by  a  jury. 
Penderyast  v.  Greenfdd.  23 

2.  In  an  action  in  equity  to  restrain 
the  defendant  from  erecting  a  por- 
tion of  a  building  on  lands  to 
which  the  plaintiff  asserts  and 
proves  title,  the  defendant,  to 
avail  himself  of  the  objection  that 
plaintiff  has  an  adequate  remedy 
at  law,  must  raise  it  by  answer; 
after  the  parties  have  submitted 
to  the  jurisdiction  of  the  court  the 
plaintiff  will  not  be  turned  out  to 
seek  his  remedy  elsewhere  upon 
objection  taken  for  the  first  time 
at  the  trial.     Baron  v.  Korn.    224 

3.  Plaintiffs  entered  into  a  contract 
with  defendant  to  manufacture, 
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sell  and  deliver  to  him  a  quantity 
of  bottles  at  prices  named,  "  to  be 
made  after  September  1st,  and  to 
be  taken  by  January  1st,  1883, 
*  *  *  on  dock  in  New  York." 
Defendant  ordered  bottles  to  be 
shipped  to  him  from  time  to  time 
under  the  contract,  up  to  Novem- 
ber 16,  1882,  and  in  answer  to  a 
question  as  to  when  he  wanted 
more,  answered  that  he  was  not  in 
need  of  any  then,  but  would  want 
some  later.  On  January  8,  1883. 
plaintiffs  sent  defendant  a  bill  for 
all  the  bottles  not  ordered  and  de- 
livered; this  was  not  paid  and  de- 
fendant refused  to  take  the  bottles. 
Upon  the  trial  of  an  action  to  re- 
cover the  contract  price  for  all  the 
bottles  contracted  for,  plaintiffs 
were  allowed  to  prove,  under  ob- 
jection and  exception,  by  wit- 
nesses engaged  in  and  familiar 
with  the  glass  business,  that  the 
words  "to  be  taken  by  January 
1st,  1883,"  as  used  in  the  contract, 
meant  in  that  business,  as  the  pur- 
chaser should  from  time  to  time 
specifically  order,  and  that  if  not 
all  orderecl  within  the  time  speci- 
fied it  was  the  custom  for  the 
vendor  to  forward  a  bill  for  the 
balance,  and  if  the  same  was  paid 
by  the  purchaser,  to  hold  the 
foods  in  store,  subject  to  his  order 
for  a  reasonable  time  thereafter. 
The  action  appeared  to  be  tried 
upon  the  theory  that  all  of  the 
goods  called  for  by  the  contract 
had  been  manufactured  and  were 
held  in  store  subject  to  the  defend- 
ant's order.  The  amount  at  the 
contract  price  was  agreed  upon. 
The  court  instructed  the  jury  that 
if  they  found  for  plaintiffs  their 
verdict  should  be  for  the  amount 
agreed  upon.  No  exception  was 
taken.  It  was  claimed  on  appeal 
that  the  recovery  should  only  have 
been  for  the  difference  between 
the  market  value  of  the  goods  and 
the  contract  price.  Held,  unten- 
able ;  that  in  the  absence  of  an  ex- 
ception raising  this  question,  it 
was  not  available.  Atkinson  v. 
TruenddL  230 

4.  Where,  in  an  equity  action,  no 
objection  was  made  by  the  answers 
to  the  maintenance  of  the  action 
on  the  ground  that  the  plaintiff 
had  an  adequate  remedy  at  law, 
but,  on  the  contrary,  the  defend- 


ants demanded  equitable  relief, 
held,  that  it  was  too  late  to  take 
the  objection  on  the  trial.  Grid- 
field  v.  Murdoch.  315 

5.  Upon  the  trial  of  an  action  before 
a  referee  defendant's  counsel  ex- 
amined and  cross-examined  all  of 
plaintiff's  witnesses  and  by  such 
examination  proved  facts  tending 
to  establish  the  defense.  At  the 
close  of  plaintiff's  evidence  said 
counsel  moved  for  a  nonsuit  which 
was  granted.  Plaintiff  submitted 
to  the  referee  and  requested  him  to 
make  certain  findings  of  fact  and 
conclusions  of  law.  Some  of  the 
proposed  findings  of  fact  were 
found  in  full,  others  as  modified 
and  the  residue  with  the  conclu- 
sions of  law  were  refused,  to  which 
refusals  plaintiff's  counsel  ex- 
cepted. The  referee  also  made 
findings  as  requested  by  defendant 
and  upon  the  findings  judgment 
was  entered  for  defendant  upon 
the  merits.  Held,  that  the  judg- 
ment was  to  be  considered  on  ap- 
peal as  one  upon  the  merits  not  as 
a  nonsuit;  that  plaintiff  by  pro- 
posing and  requesting  findings 
consented  to  and  treated  the  case 
as  one  where  the  whole  evidence 
was  to  be  passed  upon.  Columbia 
Bank  v.  G.  T.  Church.  361 

6.  Where  the  complaint  is  dismissed 
on  the  opening  of  plaintiff's 
counsel  on  trial,  and  upon  appeal 
the  opening  does  not  appear  in  the 
appeal-book,  it  will  be  presumed 
to  have  comprised  in  substance, 
the  allegations  of  the  complaint, 
ard  it  may  not  be  assumed,  even 
to  support  a  judgment  on  appeal, 
that  the  opening  contained  either 
a  fatal  admission  or  anything  in- 
consistent with  the  complaint. 
Kley  v.  Healy.  555 

7.  Any  offer  of  proof  also  made  in 
connection  with  the  opening, unless 
objected  to  as  inadmissible  under 
the  pleadings,  is  to  be  regarded  as 
part  thereof.  Id. 

8.  In  an  action  to  procure  the  can- 
cellation of  the  satisfaction  of  a 
judgment,  the  complaint  alleged 
the  recovery  of  the  judgment 
against  defendant  H.,  which  was 
alien  upon  certain  lands  owned 
by  him;  that  plaintiff  was  induced 
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to  satisfy  the  same  and  counter- 
mand an  execution  issued  thereon, 
without  receiving  any  considera- 
tion therefor,  by  false  and  fraudu- 
lent representations  of  H.  made 
with  intent  to  deceive,  to  the  effect 
that  he  was  a  member  of  a  mercan- 
tile firm  having  a  lucrative  inter- 
est therein,  and,  having  been  mis- 
led thereby,  she  consented  to 
comply  with  his  request  on  condi- 
tion that  he  would  pay  her  attor- 
ney his  fees  in  said  action,  which 
he  did,  and  upon  his  promise  to 
pay  the  judgment;  that  II.  failed 
to  pay,  and  had  no  property  except 
said  lands.  There  was  no  aver- 
ment of  a  return  or  of  a  tender 
back  of  the  money  paid  by  defend- 
ant. Upon  the  opening  by  plain- 
tiff's counsel  on  the  trial  a  motion 
was  made  to  dismiss  the  complaint 
on  the  ground  that  it  did  not  state 
a  cause  of  action ;  plaintiff's  counsel 
thereupon  offered  to  prove  that 
she  was  misled  by  II.'s  representa- 
tions and  induced  thereby  to  exe- 
cute the  satisfaction  and  release  as 
alleged  in  the  complaint,  and  that 
such  representations  were  false. 
This  offer  was  excluded,  although 
no  objection  was  made  to  it  by 
defendant.  The  motion  to  dismiss 
was  granted  "on  the  opening, 
*  *  *  and  on  the  ground  that 
the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of 
action."  Held,  error;  that  while 
the  sum  paid  by  the  defendant 
should  be  taken  into  account  in 
the  award  of  relief,  an  offer  to  re- 
store it  was  not  a  condition  pre- 
cedent to  bringing  the  action.   Id. 

9.  Upon  trial  of  an  action  to  restrain 
defendant,  a  municipal  corpora- 
tion, from  discharging  sewage 
upon  the  lands  of  a  railroad  com- 
pany, it  was  assumed  in  the  ques- 
tions to  and  answers  of  the  wit- 
nesses that  the  lands  so  occupied 
were  owned  by  the  company,  and 
in  the  resolutions  of  defendant's 
common  council  relating  to  the 
matter,  said  lands  were  referred  to 
as  belonging  to  said  company. 
The  question  of  title  was  not  raised 
on  the  trial,  and  no  motion  was 
made  to  dismiss  the  complaint  on 
the  ground  that  the  company  had 
failed  to  establish  title,  and  no  re- 
quests to  find  such  facts  were 
made.     The  court  found  that  the 


company  owned  the  land,  and 
defendant  excepted.  Held,  that 
defendant  could  not  raise  the  ob- 
jection on  appeal  that  plaintiff 
failed  to  establish  a  title,  except 
such  as  is  presumed  from  posses- 
sion. X.  Y  C  &  II.  R.  R.  R.  Co. 
v.  City  of  Rochester.  591 

10.  A  trial  judge  may,  the  counsel 
for  both  parties  being  present, 
recall  the  jury  and  further  charge 
them,  or  correct  any  supposed 
error  in  the  charge  as  made  or  in 
the  refusals  to  charge.  Phillips 
v.  N.  Y.  C.  db  H.  R.  R.  R.  Co.  657 

11.  It  sertns,  however,  that  erroneous 
instructions  can  only  be  effectually 
cured  by  their  withdrawal,  in 
terms  so  explicit  and  unequivocal 
as  to  preclude  the  inference  that 
the  jury  may  have  been  influenced 
by  them.  Id. 

12.  While  questions  excluded  upon 
objection  frequently  suggest  some- 
thing the  jury  have  no  right  to 
consider,  unless  such  questions  are 
persisted  in  so  as  to  amount  to  an 
abuse,  they  will  not  furnish  a 
ground  forrevcrsal.  Stouter  v. 
Manhattan  R.  Co.  661 

13.  It  seems,  if  the  opposite  party 
fears  that  the  jury  may  be  influ- 
enced by  such  questions,  his  rem- 
edy is  to  ask  the  court  to  instruct 
the  jury  to  disregard  them.      Id. 

14.  A  general  objection  to  testimony 
will  be  disregarded,  unless  it 
clearly  appears  that  the  specific 
objection,  if  it  had  been  properly 
made,  could  not  have  been  ob- 
viated. Id. 

15.  When,  upon  a  trial,  a  party  calls 
upon  the  court  to  make  a  ruling 
in  his  favor,  he  must  specify  with 
reasonable  clearness  the  point  he 
desires  considered  and  decided,  in 
order  to  predicate  error  upon  an 
exception  to  a  ruling  against  him. 

Id. 

Where  npon  trial  of  an  art  ion 

on  contract  an  erroneous  rule  of 
damages  is  laid  down  by  the  court, 
which  is  acquiesced  in  by  both  parties, 
each  is  entitled  to  the  benefit  thereof 
and  if  it,  is  disregarded  by  tliejury  tm 
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party  injured  is  entitled  to  a  correction 
on  ttppeal. 
&e  Clark  v.  Stetmrt.  676 


TRUSTS  AND  TRUSTEES. 

1.  The  beneficiary  of  a  trust  may, 
and  can  only,  by  a  suit  in  equity 
compel  the  trustee  to  perform  his 
duty  and  account  for  and  apply 
the  trust  estate  in  accordance  with 
the  provisions  of  the  trust.  Pen- 
dergast  v.  Greenfield.  23 

2.  Where  an  assignment  of  property 
has  been  made  in  trust  to  pay 
certain  liens  and  claims  thereon, 
a  party  who  own'jd  such  a  claim 
at  the  time  of  the  assignment,  but 
who  has  since  transferred  the  same, 
he,  however,  remaining  liable  for 
its  collection,  may  maintain  an 
action  to  compel  an  accounting  by 
the  trustee.  It. 

8.  In  such  an  action  defendant  is 
not  entitled  as  of  right  to  a  trial 
of  the  issues  of  fact  by  a  jury  II. 

4.  In  such  an  action  the  complaint 
alleged  that  an  account  was  stated 
between  plaintiff  and  the  trustee 
as  to  all  receipts  and  payments  by 
the  trustee  from  the  trust  estate, 
by  which  a  balance  was  found  in 
his  hands,  which  it  was  his  duty 
to  apply  in  accordance  with  the 
trust.  The  relief  asked  was  an 
accounting  and  application  by 
defendant  of  any  balance  found  in 
his  hands  to  the  purposes  of  the 
trust.  It  appeared  that  the  ac- 
count referred  to  was  made  out 
by  plaintiff  from  statements  and 
vouchers  furnished  by  defendant, 
and  when  presented  to  him  he 
admitted  it  to  be  correct.  Held, 
that  the  action  was  not  based 
upon  an  account  stated,  within 
the  proper  meaning  of  that  term, 
as  the  relation  of  debtor  and 
creditor  did  not  exist  between  the 
parties;  that  the  account,  wrhilc 
important  as  evidence,  was  not 
controlling,  and  was  not  an  ad- 
mission that  plaintiff  had  any  in- 
terest in  the  balance  on  hand.    Id. 

6.  The  property  assigned  was  the 
assignor's  interest  in  a  contract  for 
certain  work,  and  the  trust  was 
to  pay  out    of  the    moneys    re- 


ceived by  the  assignee,  "all  liens, 
claims,  debts  and  demands  grow- 
ing out  of  said  work  existing 
against"  the  assignor.  The  P. 
Bank,  of  which  plaintiff  is  the  re- 
ceiver, held,  at  the  time  of  the  as- 
signment, liens  upon  the  amount 
to  become  due  on  the  contract  as 
security  for  notes  discounted  by 
it  for  the  assignors.  Held,  that 
the  declaration  of  trust  did  not 
embrace  notes  discounted  after  its 
date.  Id. 

6.  The  trustees  of  a  religious  cor- 
poration organized  under  the  gen- 
eral act  providing  for  such  organi- 
zations (Chap.  60,  Laws  of  1813, 
as  amended  bv  chap.  45,  Laws  of 
1863),  can  only  when  acting  as  a 
board  make  or  authorize  acts  bind- 
ing on  the  corporation;  they  have 
no  separate  or  individual  author- 
ity to  bind  it,  and  this,  it  seems, 
although  a  majority,  acting  singly, 
assent  to  the  particular  transaction. 
Columbia  Bank  v.   O.  T,  Church. 

361 

7.  By  the  contract  set  forth  in  the 
complaint  herein  and  proved  on 
the  trial,  defendant  acknowledged 
the  receipt  from  plaintiff  of  $5,000, 
which  he  agreed  to  return  to  plain- 
tiff in  case  a  certain  resolution  set 
forth  therein  was  not  passed  by 
the  common  council  of  the  city  of 
New  York,  which  resolution 
authorized  the  street  commissioner 
to  enter  into  a  contract  for  light- 
ing the  streets,  etc.,  of  the  city. 
It  did  not  appear  that  defendant 
was  a  member  of  the  common 
council  or  a  city  official,  and  no 
evidence  was  given  on  the  part  of 
plaintiff  outside  of  the  instrument 
itself.  Held,  that  the  contract  by 
its  terms  created  a  valid  trust,  ana" 
was  not  upon  its  face  within  the 
condemnation  of  the  law  as  against 
public  policy.     MUbank  v.  Jonts. 

370 

8.  Lender  the  provision  of  the  Re- 
vised Statutes  (1  R.  S.  600,  §  1, 
subd.  5),  authorizing  corporations 
"to  appoint  such  subordinate  offi- 
cers and  agents  as  the  business  of 
the  corporation  shall  require,"  the 
board  of  trustees  of  a  manufactur- 
ing corporation  may  appoint  an 
executive  committee  of  its  mem- 
bers, and  invest  it  with  power  to 
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transact  the  business  of  the  com- 
pany during  the  interval  between 
the  meetings  of  its  board  of 
trustees.  Sheridan  JS.  L.  Co.  v. 
Cliatham  Rat.  Bank.  517 

9.  Such  committee  may  delegate  to 
one  of  its  number  power  to  do 
merely  ministerial  acts,  such  as 
the  indorsing  of  checks  payable  to 
the  corporation  and  receiving  the 
money  thereon.  Id. 

10.  Where  a  trust  is  created  by  which 
the  possession  of  personal  property 
and  the  legal  estate  therein  is  vested 
in  the  trustees  during  the  continu- 
ance of  the  trust,  the  absolute 
ownership  of  such  property  is  sus- 
pended, and  to  validate  the  trust, 
the  duration  of  such  suspension 
must  be  limited  to  two  lives  in 
being;  not  to  a  term  of  years  how- 
ever short.     Underwood  v.  Curtis. 

523 

11.  Where  several  trusts  are  created 
and  among  them  one  or  more  which 
render  the  disposition  illegal  and 
these  can  be  separated,  without 
doing  injustice  or  defeating  the 
will  of  the  testator,  that  which  is 
illegal,  or  which,  added  to  the 
others,  renders  the  whole  illegal, 
may  be  cut  off  and  the  others  may 
stand,  thus  giving  the  intention  of 
the  testator  effect  as  far  as  possible. 

Id. 

12.  The  will  of  C,  as  modified  by  a 
codicil  thereto,  after  certain  speci- 
fied bequests,  directed  that  his  ex- 
ecutrices  should  take  possession  of 
the  residuary  estate,  real  and  per- 
sonal, and  convert  the  real  estate 
into  money  at  such  times  as  they 
might  deem  proper,  during  a 
period  not  exceeding  ten  years 
after  the  death  of  the  testator's 
widow;  that  during  the  life-time 
of  the  widow  and  until  the  real 
estate  should  be  sold,  the  execu- 
trices, two  daughters  of  the  tes- 
tator, should  collect  the  income  of 
the  estate  and  apply  the  same  to 
the  use  of  the  widow  and  to  their 
own  use  or  the  survivor  of  them, 
and  after  her  death,  if  the  real 
estate  was  not  then  sold,  to  their 
own  use  or  the  survivor  of  them 
until  such  sale;  that  immediately 
thereafter  the  estate  should  be  di- 
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vided  into  four  equal  shares,  one 
of  which  each  of  the  executrices 
should  receive  personally,  the  re- 
maining two  shares  to  be  retained 
by  them  in  trust,  the  income  of 
one  share  to  be  paid  to  U.  during 
her  life,  at  her  death  the  principal 
to  go  to  her  heirs,  the  income  of  the 
other  share  to  be  paid  to  B.  during 
her  life,  at  her  death  the  principal 
to  go  to  her  heirs.  In  an  action 
brought  by  U.  and  B.,  who  were 
also  daughters  of  the  testator,  to 
procure  the  partition  of  the  real 
estate  of  which  C.  died  seized,  or 
if  partition  could  not  be  had,  to 
obtain  a  construction  of  the  will 
and  codicil,  held,  that  the  real 
estate  was,  on  the  death  of  the  tes- 
tator, converted  into  personalty, 
the  legal  title  to  which  was  vested 
in  the  executrices  in  trust;  that 
during  the  continuance  of  the 
trust  the  absolute  ownership  was 
suspended;  that  as  the  trust  at- 
tempted to  be  created  for  the 
benefit  of  the  testator's  daughters 
was  not  limited  by  lives  in  being, 
but  upon  the  life  of  the  widow 
and  an  indefinite  period  thereafter, 
which  might  be  of  ten  years'  dura- 
tion, it  was  violative  of  the  Statute 
of  Perpetuities,  and  so,  void.    Id. 

13.  But  fold,  that  as  the  trust  created 
for  the  life  of  the  widow  wras  sep- 
arable from  the  others,  their  in-  . 
validity  did  not  affect  it,  and  the 
trust  for  her  benefit  should  be  per- 
mitted to  stand;  and  except  as  to 
the  estate  created  for  her  life,  that 
the  testator  died  intestate.         Id. 

14.  L.  devised  his  residuary  real  es- 
tate to  his  son  F.  and  three  others, 
to  each  a  one-fourth  part.  His 
executors  w^ere  empowered  to  sell 
any  or  all  of  said  real  estate  and 
apply  the  avails  to  the  payment  of 
debts,  etc.,  in  case  the  personalty 
was  insufficient  for  the  purpose, 
and  to  partition  the  same  after 
payment  of  debts  among  the  de- 
visees named,  or  to  sell  and  divide 
the  proceeds  among  them;  the  tes- 
tator expressing  his  intent  to  be 
that  the  avails  of  his  personal  es- 
tate not  specifically  bequeathed, 
and  of  his  residuary  real  estate, 
should  be  applied  in  payment  of 
his  debts,  including  mortgages  or 
liens  upon  the  land,  and  that  all 
devises  should  pass  the  real  estate 
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to  the  respective  beneficiaries  free 
from  incumbrances.  F.  and  one 
P.  were  appointed  executors;  they 
sold  certain  of  the  residuary  real 
estate,  receiving  bonds  and  mort- 
gages which  the  executors  as- 
signed, F.  receiving  the  proceeds 
and  applying  them  to  his  own  use. 
P.  joined  in  the  assignment  with 
knowledge  of  the  desire  and  pur- 
pose of  F.,  to  so  misappropriate 
the  funds.  Upon  an  accounting 
before  the  surrogate  F.  and  P. 
were  charged  individually  with  the 
amount  of  the  devastavit,  and  F. 
being  insolvent,  P.  was  compelled 
to  pay  the  full  amount.  F,,  after 
such  misappropriation  by  him, 
executed  a  mortgage  upon  his  in- 
terest in  the  residuary  estate, 
which  the  mortgagee  received  in 
good  faith  and  for"  value,  without 
knowledge  of  any  claim  of  P. 
against  F.  The  mortgage  was 
foreclosed  and  the  mortgagor's  in- 
terest sold.  In  an  action  for  par- 
tition of  that  portion  of  the  resid- 
uary real  estate  not  sold  by  the 
executors,  in  wrhich  plaintiff 
claimed  title  to  the  interest  of  F. 
under  the  foreclosure  sale,  P. 
claimed  the  right  to  reimbursement 
out  of  the  share  of  F.  of  the  amount 
so  paid  by  him.  Held,  untenable; 
that  upon  the  death  of  L.  the  will 
vested  title  to  the  residuary  lands 
in  the  devisees  named,  subject  to 
a  power  in  trust  conferred  upon 
the  executors,  and  F.  could  mort- 
gage or  convey  his  interest;  that 
by  the  mortgage  and  subsequent 
foreclosure  and  sale,  such  interest 
vested  in  the  purchaser,  and  plain- 
tiff, having  succeeded  to  the  title, 
was  entitled  to  the  share  of  F., 
and  so  the  doctrine  of  subrogation 
could  not  be  invoked  in  aid  of  P., 
as  F.  had  no  interest;  that  appli- 
cation of  the  moneys  wrongfully 
taken  by  F.  could  not  be  consid- 
ered as  a  partial  partition,  as  at 
the  time  of  the  appropriation  the 
executors  were  not  authorized  to 
make  a  partition,  the  debts  not 
having  been  paid,  and  as  there 
was  no  attempt  to  partition;  that 
by  secretly  assenting  to  a  misap- 
propriation of  the  trust  funds  P. 
did  an  act  in  violation  of  his  duty  as 
trustee,  and  while  he  had  an  equitv 
superior  to  that  of  F.  it  was  not 
superior  to  that  of  plaintiff. 
Drake  v.  Paige,  \ 


USAGE. 

See  Custom. 

VENDOR  AND  PURCHASER. 

1.  The  title  of  a  purchaser  to  prop- 
erty sold  to  him  on  credit  cannot 
be  impeached  by  the  vendor  on  the 
ground  of  false  representations, 
without  showing  that,  in  giving 
the  credit  and  parting  with  the 
property,  he  relied  upon  and  was 
influenced  by  the  representations. 
HotcJikin  v.  Third  JSat.  Bank.  329 

2.  While  if  a  purchaser,  who  is  in- 
solvent, conceals  that  fact  from 
the  vendor  for  the  purpose  of  de- 
frauding him  and  thus  obtains 
goods  on  credit  without  intending 
to  pay  for  them,  the  title  of  the 
property  is  not  changed  and  it  may 
be  reclaimed  by  the  vendor,  the 
mere  omission  of  the  purchaser  to 
disclose  his  insolvency  to  the 
vendor,  in  the  absence  of  any  at- 
tempt to  defraud,  will  not  avoid 
the  sale,  although  the  fact,  if 
known  to  the  vendor,  would  harve 
affected  the  purchaser's  credit ;  the 
intent  not  to  pay  must  have  ex- 
isted when  the  property  was  pur- 
chased. Id. 

8.  In  an  action  to  recover  possession 
of  goods  purchased  by  one  F.  of 
plaintiff  and  on  credit,  it  was  al- 
leged that  the  sale  was  induced  by 
false  representations,  and  that  the 
goods  were  transferred  to  defend- 
ant as"  security  for  a  precedent 
debt.  The  following  facts  ap- 
peared: Prior  to  April  13,  1886, 
plaintiff  had  sold  goods  to  F., 
generally  for  cash;  on  that  day  he 
asked  to  purchase  on  credit,  and, 
upon  being  interrogated,  made 
false  representations  as  to  his  fi- 
nancial condition,  he  being  at  the 
time  insolvent.  The  goods  asked 
for  were  sold  to  him  and  were  paid 
for;  he  stated  at  the  time  that  he 
would  want  more  goods  later. 
Thereafter  other  sales  were  made 
to  F. ,  some  for  cash  and  some  on 
credit,  which  were  paid  for.  The 
goods  sought  to  be  recovered  were 
sold  to  F.  in  October  and  Novem- 
ber, without  any  further  repre- 
sentations on  his  part,  or  requests 
for  credit*  but  after  frequent  let- 
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ters  from  plaintiff's  agent  in  which 
F.  was  strongly  urged,  and  great 
inducements  were  held  out  to  him 
to  make  purchases  on  credit,  after 
he  had  repeatedly  declined  so  to 
do.  There  was  no  proof  or  finding 
that  plaintiff,  in  making  these 
sales,  was  induced  thereto  by,  and 
relied  upon,  the  representations 
made  in  April.  F.,  at  the  time 
he  purchased,  was  insolvent;  he 
owed  a  large  amount,  and  had 
mortgaged  or  executed  bills  of  sale 
of  all  his  property  to  his  creditors, 
which  mortgages  were  not  filed  un- 
til after  his  death;  this  occurred 
suddenly  in  March,  1887;  a  small 
judgment  had  been  obtained 
against  him,  but  after  the  pur- 
chase in  question.  The  goods  so 
obtained,  F.  almost  immediately 
mortgaged  or  transferred  by  bills 
of  sale  to  defendant  to  obtain  aid 
in  his  business;  they,  however, 
remained  in  the  possession  of 
F.,  to  be  sold  in  the  usual  course 
of  business.  At  the  time  of  F.  's 
death,  none  of  his  creditors  were 
pressing  him,  his  indebtedness 
was  decreasing  and  his  financial 
condition  improving;  he  possessed 
the  confidence  of  the  community, 
conducted  a  large  business  and 
was  in  possession  of  a  large  amount 
of  property.  He  was  sheriff  of 
the  county  at  the  time  and  was 
in  receipt  from  that  office  of  at 
least  $3,500annually.  7JW«(Vann. 
J.,  dissenting),  the  evidence  failed 
to  establish  that  the  sale  in 
question  was  induced  by  false 
representations,  and  did  not  jus- 
tify a  finding  that  F.,  at  the 
times  they  were  made,  fraudu- 
lently concealed  his  insolvency  and 
obtained  the  property  with  the 
preconceived  design  not  to  pay 
therefor.  Id. 

4.  The  rule  that  where  a  vendee  en- 
ters into  possession  under  a  con- 
tract, he  cannot,  while  he  remains 
in  possession,  dispute  the  title  of 
his  vendor,  does  not  apply  where, 
at  the  time  of  the  contract  to  pur- 
chase, the  vendee  is  in  possession 
as  owner  claiming  title,  and  his 
entry  was  not  under  his  vendor. 
Qreetie  v.  Cause.  386 

5.  One  in  possession  having  title  may 
purchase  an  outstanding  title,  and 
thus  quiet  such  title  and  fortify  his 


own,  without  being  estopped  from 
disputing  the  title  so  purchased, 
in  case  it  should  afterwards  be- 
come necessary  so  to  do.  Id. 

6.  A  deed  is  not  essential  to  transfer 
the  purchaser's  interest  in  a  con- 
tract for  the  sale  of  land;  it  will 
pass  by  assignment.  Fruhauff  v. 
Berutfmm.  587 

7.  A  contract  for  the  sale  of  land  en- 
tered into  by  defendant  with  plain- 
tiff's assignor,  who  was  her  hus- 
band, provided  that  the  property 
should  be  conveyed  subject  to 
"  existing  tenancies,"  and  subject 
to  a  lease  to  one  T.,  "expiring 
May  1,  1889."  In  an  action  to  re- 
cover back  the  amount  paid  and 
damages  sustained  through  a 
breach  of  contract,  it  appeared 
that  T.  was  in  possession  of  a  part 
of  the  premises  under  a  written 
lease,  for  a  term  which  expired 
May  1, 1889.  The  lease,  however, 
contained  a  covenant  for  renewal 
for  an  additional  term  of  two  years. 
A  deed  of  the  premises  was  ten- 
dered, which  plaintiff  refused  to 
accept  on  the  ground  of  defect  in 
the  title.  A  verdict  was  directed 
for  plaintiff.  Held,  no  error;  that 
the  covenant  of  renewal  in  the 
lease  to  T.  was  one  which  ran  with 
the  land,  and  so  was  enforceable 
against  the  grantee  of  the  lessor, 
and  constituted  an  incumbrance 
which  justified  the  purchaser  in 
refusing  to  take  the  title  under  the 
contract;  that  the  word  "existing 
tenancies  "  could  not  be  construed 
as  covering  the  lease  in  question 
in  the  face  of  the  specification  that 
such  lease  expired  May  1, 1889,  but 
should  be  considered  as  applicable 
to  other  tenancies.  Id. 

8.  Plaintiff  contracted  to  sell  defend- 
ant G.  certain  premises  for  $1,800. 
It  was  agreed  between  them  and 
defendant  B.  that  the  latter  should 
loan  to  G.  $1,000,  to  be  paid  on 
the  contract,  G.  to  execute  to  plain- 
tiff a  mortgage  on  the  premises 
for  $800,  the  balance  of  the  pur- 
chase-monev,  and  to  B.  a  mortgage 
for  the  $1,000  loaned,  and  that  the 
deed  and  mortgages  should  be  re- 
corded at  the  same  time.  This 
agreement  was  carried  out  and 
plaintiff  received  the  $1,000  from 
B.    In  an  action  to  foreclose  plain- 
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tiff's  mortgage  the  referee  found 
that  plaintiff  neither  parted  nor 
intended  to  part  with  his  equitable 
lien,  and  he  refused  to  find  that  it 
was  agreed  that  the  mortgages 
should  be  concurrent  liens.  Held, 
(Follett,  Ch.  J.?  dissenting),  that 
plaintiff  had  an  equitable  lien  for 
the  purchase-money  unpaid  until 
the  substitution  therefor  of  the 
legal  lien  of  his  mortgage  deed, 
and  so,  the  continuity  of  the  lien 
was  not  broken,  but  merely 
changed  in  character,  and  this  lien 
had  priority  over  that  of  B.'s 
mortgage;  that  while  plaintiff 
might  have  waived  his  prior  lien 
or  estopped  himself  from  asserting 
it,  the  question  as  to  whether  he 
had  so  done  was  one  of  fact  upon 
which  the  determination  of  the 
referee  was  conclusive;  that  the 
agreement  that  the  papers  should 
be  recorded  at  the  same  time  did 
not,  as  matter  of  law,  place  the 
liens  of  the  two  mortgages  on  an 
equality.     Boies  v.  Benluim.      620 

9.  Where  the  title  of  a  vendee  of 
personal  property  who  purchased 
in  good  faith  is  attacked  as  fraud- 
ulent by  creditors  of  the  vendor, 
the  declarations  of  a  vendor,  when 
not  a  party,  made  previous  to  the 
sale,  to  a  stranger,  in  the  absence 
of  the  vendee,  are  not  competent, 
save  where  a  conspiracy  to  defraud 
between  the  vendor  and  vendee 
has  been  shown,  or  where  the 
vendor  after  the  sale  continues  in 
possession,  excercising  acts  of  own- 
ership over  the  property,  thus 
raising  the  presumption  that  the 
sale  was  fraudulent.  Flaniieryw 
Van  Tassel.  631 

See  Sales. 


VESSELS. 
See  Siiipping. 

WAIVER. 

It  seems  that  where  it  appears  that 
work  and  material  have  been 
actually  ordered  for  a  city  by  its 
common  council  and  the  city 
has  had  the  full  benefit  thereof, 
without  objection  from  any  of  its 

.    officers,   very    slight  evidence    is 


sufficient  to  support  a  finding  that 
any  irregularities  in  the  com- 
mittee's action  have  been  waived 
and  their  general  acts  ratified. 
Kramrath  v.  City  of  Albany.      675 


WATER-COURSES. 
See  Navigation. 

WILLS. 

1.  While  technical  words  in  a  will 
are  presumed  to  have  been  used  in 
their  technical  sense,  when  it  ap- 
pears by  the  context  and  from  ex- 
traneous facts,  that  the  testator 
used  the  words  in  their  common 
and  popular  sense,  this  overcomes 
the  presumption.  Lawton  v.  Cor- 
lies.  100 

2.  The  will  of  G.,  after  directing  his 
executors  to  pay  his  debts  and 
funeral  expenses,  contained  this 
provision:  "I  order  and  direct 
that  my  estate  be  divided  among 
my  heirs  at  law,  in  accordance 
with  the  laws  of  the  state  of  New 
York  applicable  to  persons  who 
die  intestate,  and  that  no  bond  or 
security  whatever  be  required  of 
my  executors  hereinafter  named 
in' the  settlement  and  distribution 
of  my  estate,  real  or  personal." 
The  testator  appointed  his  half- 
brother  and  another  executors. 
By  a  codicil,  after  reciting  the 
death  of  his  half-brother,  he  ap- 
pointed two  other  persons  execu- 
tors "in  lieu  of  those  named," 
authorized  them  to  sell  and  con- 
vey real  estate  and  directed  that 
they  should  not  be  required  to  give 
any  bonds  or  security.  The  tes- 
tator left  a  large  amount  of  per- 
sonalty, but  no  real  estate;  his  only 
heirs  at  law  were  a  sister,  who  had 
been  insane  many  years,  four 
nephews  and  nieces,  three  grand- 
nieces  and  one  grand-nephew.  In 
an  action  for  a  construction  of  the 
will,  it  did  not  appear  that  the 
testator  owned  any  real  estate  at 
the  time  the  will  and  codicil  were 
executed.  Held,  that  the  words 
"heirs  at  law"  were  not  used  in 
their  strict  legal  sense,  but  to  in- 
dicate persons  who  would  succeed 
to  the  property  in  case  of  intes- 
tacy; that  it  was  the  testator's  in* 
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tention  that  his  real  estate,  if  any, 
should  be  divided  according  to  the 
Statute  of  Descents,  and  his  per- 
sonal property  according  to  the 
Statute  of  Distributions;  and, 
therefore,  that  the  grand-nieces 
and  nephew  were  not  entitled  to 
share  in  the  distribution  of  the 
estate.  Id. 

8.  A  writing  was  presented  for  pro- 
bate as  the  will  of  B.  At  the  time 
of  her  death  she  resided  in  New 
Jersey.  It  was  written  by  the  tes- 
tatrix, and  commenced  with  her 
name,  but  was  not  signed  at  the 
end  by  her.  It  contained  no  at- 
testation clause,  but  was  signed 
by  two  witnesses.  There  was  no 
evidence  tending  to  show  that,  at 
the  time  the  witnesses  signed,  the 
testatrix  directly  or  indirectly, 
by  word  or  gesture,  referred  to 
her  name  in  the  first  line  of  the 
instrument  as  her  signature.  No 
act  of  hers  was  proven  from  which 
it  could  be  inferred  that  the  name 
written  there  was  intended  to  be 
in  execution  of  a  completed  will; 
it  was  proved,  however,  that  she 
said  to  one  of  the  witnesses:  "This 
is  my  will,  take  it  and  sign  it/' 
The  New  Jersey  statute  provides 
that  wills  must  be  "in  writing, 
and  shall  be  signed  by  the  testator, 
which  signature  shall  be  made  by 
the  testator,  or  the  making  thereof 
acknowledged  by  him,  and  such 
writing  declared  to  be  his  last 
will  and  testament  in  the  presence 
of  two  witnesses  at  the  same  time, 
who  shall  subscribe  their  names 
thereto  as  witnesses  in  the  pres- 
ence of  the  testator."  Held,  that 
conceding  the  common-law  rule 
prevails  in  New  Jersey,  under 
which,  if  a  person  writes  his  name 
in  the  body  of  a  will  with  intent  to 
execute  it  in  that  manner,  the  sig- 
nature is  as  valid  as  if  subscribed 
at  the  end,  the  burden  was  upon 
the  proponents  of  showing  that 
the  name  was  so  written  with  that 
intent;  that  the  evidence  was  in- 
sufficient to  sustain  a  finding  that 
such  was  the  intent;  and  that  pro- 
bate of  the  instrument  was  prop- 
erly refused.    In  re  Booth.        Iqo 

4.  The  will  of  O.  expressly  disin- 
herited his  son  J. ;  after  creating 
various  trusts  and  giving  certain 
specific  legacies,   it  contained  a  I 


provision  imposing  many  condi- 
tions upon  the  beneficiaries  and 
making  the  executors  sole  judges 
of  their  performance.  Following 
this  was  i  residuary  clause  which 
created  certain  trusts  and  made  a 
valid  disposition  of  the  residuary 
estate.  Said  clause  terminated  as 
follows:  "  My  further  will  is  that 
all  my  property  not  herein  other- 
wise legally  disposed  of,  and  any 
gifts,  bequests  or  devises  which 
are  adjudged  invalid,  or  which 
fail,  lapse,  cease,  or  are  forfeited 
for  violation  or  non-fulfillment  of 
any  condition  precedent  or  sub- 
sequent, or  for  any  cause,  shall 
also  pass,  go  over,  belong  and  be 
added  to  this  'residue,  and  be 
apportioned  and  held  on  the  same 
trusts  aforesaid;  but  if  this  latter 
provision  be  illegal,  unlawful  or 
impossible,  the  same  shall  be  dis- 
tributed, per  aft'/y^a,  among  my 
first  wife's  complying,  unoffending 
descendants."  Following  this  were 
various  other  provisions  and  then 
this  clause:  "It  is  my  will  that  in 
case  any  trust,  bequest,  order,  pro- 
vision or  direction  herein  should 
be  held  illegal  or  void,  or  fail  to 
take  effect  for  any  reason,  that  no 
other  part  of  this  will  shall  be 
thereby  invalidated,  impaired  or 
affected,  but  that  this  my  twII 
shall  be  construed  and  take  effect 
in  the  same  manner  as  if  the  in- 
valid direction  or  provision  had 
not  been  contained  therein.  And 
if  any  preceding  trust  is  valid  in 
substance,  but  its  final  distribution 
is  suspended  beyond  the  time  or 
lives  limited  by  law,  and  so  far,  is 
invalid,  I  wish  the  trust  not  to  fail 
therefor;  but  that  its  duration  be 
performed,  modified  and  limited 
during  the  lives,  and  to  the  re- 
motest period  allowable.  If  any 
section  contains  both  valid  and  in- 
valid provisions,  I  wish  the  invalid 
provisions  striken  out  and  the 
valid  provisions  to  remain  in  full 
force.  And  where  any  trust  herein 
is  made  dependent  on  and  during 
the  life  of  any  grandchild  or  speci- 
fied person,  who  predeceases  me, 
I  wish  the  trust  not  to  thereby 
fail;  but  that  my  youngest  grand- 
child living  at  my  death,  be  sub- 
stituted as  the  person  on  and 
during  whose  life  such  trust  shall 
depend,  continue  and  determine." 
In  an    action,  brought    by  J.   to 
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have  it  adjudged  that  certain 
clauses  of  the  will  were  invalid, 
and  that  as  to  the  property  therein 
specified,  the  testator  died  intestate, 
lield,  that  a  demurrer  to  the  com- 
plaint was  properly  sustained;  that 
the  plaintiff  could  take  nothing 
if  the  provisions  complained  of 
should  be  adjudged  invalid,  as  the 
clauses  providing  for  the  case  of 
such  invalidity  then  became  oper- 
ative, and  made  a  valid  disposition 
of  the  property;  also,  that  there 
was  nothing  in  the  residuary  clause 
vague,  uncertain  or  unlawful. 
Onderdonk  v.  Onderdonk.  196 

5.  The  will  of  P.  contained  an  e  xpress 
direction  to  his  executors  to  pay 
his  debts;  he  gave  his  residuary 
estate  to  his  heirs  and  next  of  kin 
in  the  same  proportion  as  if  he  had 
died  intestate,  to  be  divided  be- 
tween and  paid  them  in  cash  in 
five  years  from  his  decease;  he 
gave  to  his  executors  power  to  sell 
the  property  and  convert  it  into 
money  and  make  the  distribution. 
Held,  that  the  direction  as  to  pay- 
ment of  debts  did  not  make  them 
a  charge  upon  the  testator's  real 
estate,  nor  was  there,  by  the  resid- 
uary clause,  a  conversion  of  the 
realty,  included  therein  into  per- 
sonalty.   In  re  Bingham.  296 

6.  L.,  by  her  will,  gave  to  plaintiff 
$5,000,  "to  be  paid  over  to  her 
when  she  shall  have  arrived  at  the 
age  of  twenty -five  years."  The 
residue  of  her  estate  G.  gave  to 
her  husband  for  life,  and  upon  his 
death  to  defendant.  The  husband 
of  L.  was  appointed  sole  execu- 
tor, and  after  her  death,  entered 
into  and  took  possession  of  her  en- 
tire estate,  after  payment  of  cer- 
tain other  legacies  provided  for  in 
the  will,  and  continued  to  use  the 
income  thereof  until  his  death, 
when  defendant  entered  into  pos- 
session. In  an  action  to  recover 
said  legacy,  with  interest  from 
the  death  "of  the  testatrix,  it  ap- 
peared that  plaintiff,  who  was  a 
niece  of  the  husband  of  the  testa- 
trix, was  taken  into  his  family 
with  the  consent  of  her  father, 
where  she  resided  and  was  sup- 
ported until  ten  years  of  age, 
wiien  the  testatrix  died;  that,  al- 
though not  formally  adopted,  L. 
had  treated  her  as  her  child  and 


assumed  towards*  her  the  relation 
of  a  parent.  The  husband,  who 
was  a  man  of  property,  continued 
to  provide  for  plaintiff,  until  1888, 
when  he  died;  it  did  not  appear 
that  she  possessed  any  other  prop- 
erty than  said  legacy.  He  ga\e 
her  $10,000  by  his  will.  Plaintiff 
became  twenty-five  years  of  age 
in  August,  1888.  Held,  that  in- 
terest was  not  payable  upon  the 
legacy  until  after  plaintiff  arrived 
at  the  age  of  twenty-five.  Lyon  v. 
Industrial  Sclwol  Assn.  402 

7.  Where  a  testator  authorizes  his 
executor  to  sell  and  convert  into 
money  all  or  a  part  of  his  realty 
for  a  specific  purpose,  which  fails 
or  is  accomplished  without  a  con- 
version, the  power  is  extinguished 
and  the  land  cannot  be  sold  by 
virtue  of  it  or  treated  as  personalty, 
but  descends  to  his  heirs,  unless  it 
is  devised.     Sweeney  v.    Warren. 

426 

8.  The  personal  estate  of  a  testator 
will  not  be  discharged  from  the 
payment  of  debts,  unless  it  clearly 
appears  bv  the  will  that  he  so  in- 
tended. This  will  not  be  inferred 
simply  from  the  fact  that  author- 
ity is  given  to  sell  all  or  some  part 
of  the  real  estate  for  the  payment 
of  debts,  especially  in  a  case 
where  no  disposition  is  made  of 
the  personalty.  Id. 

9.  S.  died,  leaving  a  widow  and  sev- 
eral collateral  relatives,  his  heirs 
and  next  of  kin.  By  his  will  he 
authorized  his  executors  to  sell  and 
convey  certain  real  estate  de- 
scribed, and  expressed  his  desire 
that  this  should  be  done,  and  that 
"  the  said  land  shall  be  sold  in  a 
body  for  commercial  purposes." 
After  various  specific  devises,  bv 
the  concluding  clause  of  the  will 
he  authorized  and  directed  his  ex- 
ecutors to  sell  the  land  specified, 
and  another  parcel  of  land  de- 
scribed, "for  the  purpose  of  dis- 
charging all "  his  debts.  The  will 
contained  no  residuary  clause,  and 
made  no  disposition  of  the  testa- 
tor's personal  estate  or  the  avails 
of  the  two  pieces  of  real  estate, 
unless  used  for  the  payment  of 
debts.  The  land  first  specified 
was  sold  and  conveyed  by  the 
surviving  executor  to  the  widow; 
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at  the  time  both  parties  knew  that 
the  testator's  personal  property 
was  more  than  sufficient  to  pay  all 
debts  and  expenses  of  administra- 
tion; the  widow  did  not  pay  the 
purchase-price,  but  simply  re- 
ceipted therefor  as  so  much  per- 
sonalty. In  an  action  of  eject- 
ment brought  by  the  heirs  at  law 
against  the  widow,  held{VM*N,  J., 
dissenting),  that  the  direction  to 
sell  for  the  payment  of  debts  did 
not  operate  to  convert  the  land 
into  personalty,  and,  not  being 
specifically  devised,  it  descended 
to  the  heirs;  that  the  personal 
estate  was  not  exonerated  from  the 
payment  of  the  debts,  but,  being 
primarily  liable,  must  be  first  ex- 
hausted; that  the  sale  could  not 
be  sustained  under  the  first  clause; 
that  no  power  in  trust  was 
created  thereby  as  no  purpose 
was  to  be  accomplished,  or  any 
persons  or  class  of  persons  to 
be  benefited  by  the  sale;  nor  could 
the  clause  be  construed  as  creating 
a  beneficial  power,  as  no  power 
was  sought  to  be  conferred  on  the 
executors  for  their  own  personal 
benefit,  but  only  for  the  purpose 
of  administering  the  estate,  which 
purpose  has  failed.  Id. 

10.  The  rule  that  where  a  will  con- 
tains a  devise  or  bequest  simplinUr 
to  one  person,  and,  in  case  of  his 
death,  to  another,  the  contingency 
referred  to  is  a  death  in  the  life- 
time of  the  testator,  is  not  appli- 
cable when  the  first  devisee  or 
legatee  simply  takes  a  life  estate; 
it  applies  only  when  the  prior  gift 
is  absolute  and  unrestricted.  Foie- 
ler  v.  Ingersoll.  472 

11.  The  will  of  M.  gave  to  her  hus- 
band the  use  of  her  whole  estate 
during  life,  subject  to  the  pay- 
ment of  certain  legacies  and  to 
annuities  to  three  cousins  of  the 
testatrix.  In  case  of  the  death  of 
either  cousin,  the  annuity  of  that 
one  was  to  go  the  survivors.  In 
case  of  the  death  of  the  husband 
before  the  testatrix,  the  will  pro- 
vided, as  to  certain  specified  real 
-estate,  as  follows:  That  A.,  one  of 
the  cousins  and  an  executrix, 
should  have  the  sole  supervision 
and  management  thereof,  she  to 
receive  one-tenth  of  the  net  income 
for  her  services,  and  one-fourth  of 


the  residue  in  lieu  of  commissions; 
three-eighths  of  the  remainder  was 
directed  to  be  paid  to  each  of  the 
ether  cousins;  in  case  of  the  death 
of  either,  the  share  of  that  one  to 
be  paid  to  the  survivors.  Upon 
the  death  of  the  cousins,  the  will 
provided  that  one-third  of  said 
real  estate  should  go  to  the  children 
of  each  of  her  cousins;  in  case  of 
the  death  of  either  without 
children,  the  share  of  that  one  to 

fo  to  the  children  of  the  survivors, 
he  executors  were  empowered  to 
sell  said  real  estate  during  the  ex- 
istence of  the  life  estate,  provided 
the  Supreme  Court  on  petition 
should  permit  and  direct  it,  the 
proceeds  of  sale  to  be  invested, 
and  the  income  and  principal  to 
be  disposed  of  in  the  same  manner 
as  before  provided  as  to  the  land. 
The  testatrix  survived  her  hus- 
band. In  an  action  of  ejectment 
wherein  defendants  claimed  to  hold 
under  the  will,  held,  that  its  effect 
was  to  vest  title  in  A.,  in  trust, 
said  trust  to  continue  during  the 
lives  of  the  three  cousins;  and  so, 
that  the  provision  was  void,  as  it 
suspended  the  power  of  alienation 
and  the  absolute  ownership  of  the 
proceeds  of  a  sale  for  more  than 
two  lives  in  being  at  the  death  of 
the  testatrix;  and  that,  upon  the 
death  of  M.,  the  title  to  the  land 
vested  in  her  father,  who  was  her 
only  heir  at  law.  Id. 

12.  Where  executors  are  clothed 
with  the  power  and  it  is  made 
their  imperative  duty  to  sell  a  tes- 
tator's real  estate  and  distribute 
the  proceeds  in  a  manner  provided 
by  the  will,  the  real  estate  will  be 
deemed  converted  into  personalty. 
Underwood  v.  Curtis.  523 

13.  "Where  the  time  of  sale  is  not 
necessarily  postponed  to  a  speci- 
fied future  time,  or  until  the  hap- 
pening of  a  designated  event,  the 
conversion  takes  place  at  the  tes- 
tator's death,  the  distributees 
taking  their  interests  as  money, 
not  land.  Id. 

14.  Where  a  trust  is  created  by  which 
the  possession  of  .personal  prop- 
erty and  the  legal  estate  therein  is 
vested  in  trustees  during  the  con- 
tinuance of  the  trust,  the  absolute 
ownership  of  such  property  is  sus- 
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pended,  and  to  validate  the  trust, 
the  duration  of  such  suspension 
must  be  limited  to  two  lives  in 
being;  not  to  a  term  of  years  how- 
ever short.  Id. 

15.  Where  several  trusts  are  created 
and  among  them  one  or  more  which 
render  the  disposition  illegal  and 
these  can  be  separated,  without 
doing  injustice  or  defeating  the 
will  of  the  testator,  that  which  is 
illegal,  or  which,  added  to  the 
others,  renders  the  whole  illegal, 
may  be  cut  off  and  the  others  may 
stand,  thus  giving  the  intention  of 
the  testator  effect  as  far  as  possi- 
ble. Id. 

16.  The  will  of  C,  as  modified  by 
a  codicil  thereto,  after  certain 
specified  bequests,  directed  that 
his  executrices  should  take  posses- 
sion of  the  residuary  estate,  real 
and  personal,  and  convert  the  real 
estate  into  money  at  such  time  as 
they  might  deem  proper,  during  a 
period  not  exceeding  ten  years 
after  the  death  of  the  testator's 
widow;  that  duiing  the  life-time 
of  the  widow  and  until  the  real 
estate  should  be  sold,  the  execu- 
trices, two  daughters  of  the  tes- 
tator, should  collect  the  income  of 
the  estate  and  apply  the  same  to 
the  use  of  the  widow  and  to  their 
own  use  or  the  survivor  of  them, 
and  after  her  death,  if  the  real  es- 
tate was  not  then  sold,  to  their 
own  use  or  the  survivor  of  them 
until  such  sale;  that  immediatelv 
thereafter  the  estate  should  be  di- 
vided into  four  equal  shares,  one 
of  which  each  of  the  executrices 
should  receive  personally,  the  re- 
maining two  shares  to  be  retained 
by  them  in  trust,  the  income  of 
one  share  to  be  paid  to  U.  during 
her  life,  at  her  death  the  principal 
to  go  to  her  heirs,  the  income  of 
the  other  share  to  be  paid  to  B. 
during  her  life,  at  her  death  the 
principal  to  go  to  her  heirs.  In  an 
action  brought  by  U.  and  B.,  who 
were  also  daughters  of  the  testator, 
to  procure  the  partition  of  the  real 
estate  of  which  C.  died  seized,  or 
if  partition  could  not  be  had,  to 
obtain  a  construction  of  the  will 
and  codicil,  held,  that  the  real 
estate  was  on  the  death  of  the  tes- 
tator converted  into  personalty, 
the  legal  title  to  which  was  vested 


in  the  executrices  in  trust;  that 
during  the  continuance  of  the  trust 
the  absolute  ownership  was  sus- 
pended; that  as  the  trust  attempted 
to  l)e  created  for  the  benefit  of  the 
testator's  daughter  was  not  limited 
by  lives  in  being,  but  upon  the 
life  of  the  widow  and  an  indefinite 
period  thereafter,  which  might  be 
of  ten  years'  duration,  it  was  vio- 
lative of  the  Statute  of  Perpetu- 
ities, and  so,  void.  Id. 

17.  But  held,  that  as  the  trust  created 
for  the  life  of  the  widow  was  sepa- 
rable from  the  others,  their  invalid- 
ity did  not  affect  it,  and  the  trust 
for  her  benefit  should  be  permitted 
to  stand;  and  except  as  to  the  es- 
tate created  for  her  life,  that  the 
testator  died  intestate.  Id. 

18.  Also  held,  that  as  the  real  estate 
was  converted  into  personalty  and 
was  vested  in  the  trustees  during 
the  life  of  the  widowT,  and  until  her. 
death  a  division  of  the  property, 
could  not  be  claimed,  the  action* 
of  partition  could  not  be  main- 
tained. Id. 

19.  Also  field,  that  considering  the 
property  as  personalty,  as  com- 
plete relief  could  in  due  time  be 
had  in  Surrogate's  Court,  the  court 
was  authorized  on  that  ground  in 
the  exercise  of  its  discretion  to  re- 
fuse to  entertain  the  action  as  one 
for  the  construction  of  the  will; 
and  so,  that  a  demurrer  to  the  com- 
plaint was  properly  sustained.  Id. 

20.  L.  devised  his  residuary  real 
estate  to  his  son  F.  and  three 
others,  to  each  a  one-fourth  part. 
His  executors  were  empowered  to 
sell  any  or  all  of  said  real  estate 
and  apply  the  avails  to  the  pay- 
ment of  debts,  etc.,  in  case  the 
personalty  was  insufficient  for  the 
purpose,  and  to  partition  the  same 
after  payment  of  debts  among  the 
devisees  named,  or  to  sell  and 
divide  the  proceeds  among  them; 
the  testator  expressing  his  intent 
to  be  that  the  avails  of  his  per- 
sonal estate  not  specifically  be- 
queathed, and  of  his  residuary  real 
estate,  should  be  applied  in  pay- 
ment of  his  debts,  including  mort- 
gages or  liens  upon  the  land,  and 
that  all  devises  should  pass  the  real 
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estate  to  the  respective  bene- 
ficiaries free  from  incumbrances. 
F.  and  one  P.  were  appointed  ex- 
ecutors; they  sold  certain  of  the 
residuary  real  estate,  receiving 
bonds  and  mortgages  which  the 
executors  assigned,  F.  receiving 
the  proceeds  and  applying  them 
to  his  own  use.  P.  joinea  in  the 
assignment  with  knowledge  of  the 
desire  and  purpose  of  F.  to  so 
misappropriate  the  funds.  Upon 
an  accounting  before  the  surrogate, 
F.  and  P.  were  charged  individ- 
ually with  the  amount  of  the  de- 
vastavit, and  F.  being  insolvent, 
P.  was  compelled  to  pay  the  full 
amount.  F.,  after  such  misappro- 
priation by  him,  executed  a  mort- 
gage upon  his  interest  in  the  re- 
siduary estate,  which  the  mort- 
gagee  received  in  good  faith  and 
for  value,  without  knowledge  of 
any  claim  of  P.  against  F.  The 
mortgage  was  foreclosed  and  the 
mortgagor's  interest  sold.  In  an 
iction  for  partition  of  that  portion 
of  the  residuary  real  estate  not 
sold  bv  the  executors,  in  which 
plaintiff  claimed  title  to  the  inter- 
est of  F.  under  the  foreclosure 
sale,  P.  claimed  the  right  to  reim- 


bursement out  of  the  share  of  F. 
of  the  amount  so  paid  by  him. 
Held,  untenable;  that  upon  the 
death  of  L.  the  will  vested  title  to 
the  residuary  lands  in  the  devisees 
named,  subject  to  a  power  in  trust 
conferred  upon  the  executors,  and 
F.  could  mortgage  or  convey  his 
interest;  that  by  the  mortgage  and 
subsequent  foreclosure  and  sale*, 
such  interest  vested  in  the  pur- 
chaser, and  plaintiff,  having  suc- 
ceeded to  the  title,  was  entitled  to 
the  share  of  F.,  and  so  the  doc* 
trine  of  subrogation  could  not  b« 
invoked  in  aid  of  P.,  as  F.  had  no 
interest;  that  application  of  the 
moneys  wrongfully  taken  by  F. 
could  not  be  considered  as  a  partial 
partition,  as  at  the  time  of  the  ap- 
propriation the  executors  were  not 
authorized  to  make  a  partition, 
the  debts  not  having  been  paid; 
and  as  there  was  no  attempt  to 
partition,  that  by  secretly  assent- 
ing to  a  misappropriation  of  the 
trust  fund  P.  aid  an  act  in  viola- 
tion of  his  duty  as  trustee,  and 
while  he  had  an  equity  superior  to 
that  of  F.,  it  was  not  superior  to 
that  of  plaintiff.    Drake  v.  Paige. 
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